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7.  Bankrupt. 

8.  Costs* 

9.  Error. 

10.  Escape. 

11.  Excise. 

12.  Inquiry^ 

13.  Lottery* 

14.  Payment. 

15.  Peace,  Articles  of. 

16.  Pleading. 

17.  Practice. 

18.  Process. 

a 9.  Replevin. 
20.  Sheriff. 
21*  Sunday. 
22,  Variance. 

Bailiff  of  Frakchise. 
See  Bail/ 


[BAN     . 

Bailiff. 

See  1.  Gaol. 

2.  Landlord  and  Tenants 

3.  Quo  Warranto. 

4.  Replevin. 

5.  Sheriff. 

BAILMENT,  p.  112. 
See  1.  Account. 

2.  Baron  and  Feme. 

3.  Bill  of  Lading. 

4.  Pleading. 

5.  Property. 

6.  Trover. 

7.  Vendor  and  Purchaser^ 


Baker. 
See 


1.  Indictment. 

2.  London. 

3.  Master  and  Servant. 
Ballot. 

See  Militia. 

BANK  OF  ENGLAND,  p.  112. 
See  1.  Mandamus. 

2.  Stock. 

3.  Tender. 
Banker. 

See  1.  Bankrupt. 

2.  Bill  of  Exchange. 

3.  Felony. 

4.  Lien. 

5.  Partners* 

6.  Principal  and  Agent. 

Banker's  Accounts. 
See  Action. 

Bank  Note. 

**       See  1 .  Bill  of  Exchange. 

2.  Evidence. 

3.  Larceny. 

4.  Money  had  &  received. 

5.  Pleading. 

BANKRUPT,  p.  113. 
See  1.  Action. 

2.  Amendment. 

3.  Arrest. 
4-  Bail. 

5.  Bill  of  Exchange. 

6.  Debtor  and  Creditor. 

7.  Devise. 

8.  Evidence. 

9.  Guarantee-  '  * 
10.  Insolvent,  Debtor^ 


BAN] 

See  11.  Issue. 

12.  Landlord  aud  T^ttint. 

13.  Maxims. 

14.  Partner. 

15.  Payment. 

16.  Pleading. 

17.  Principal  and  Agent. 

18.  Prisoner. 

19.  Sheriff. 

20.  Ship. 

21.  Stamp. 

22.  Trover. 

23.  Variance. 

24.  Vendor  and  Purchaser. 

25.  Witness. 

26.  Written  Instrument. 

Banns. 

See  Marriage. 

BARBERS  COMPANY,  p-iss- 

Babgain  and  Sale. 

See  1.  Covenant. 

2.  Pleading. 

BARK,  p.  156. 

Babley. 

See  Tithes. 

Babon,  Coubt. 

BARON^  FEME,  p.  156. 
See  i.  Action. 

2.  Adultery. 

3.  Bankrupt. 

4.  Coatract. 

5.  Copyhold. 

6.  Debtx^r  and  Creditor. 

7.  Deed. 

8.  Devise. 

9.  Dower. 

10.  Estate. 

11.  Evidence. 

12.  Execution. 

13.  Habeas  Corpus. 

14.  Heir. 

15.  Marriage. 

i6.  Marriage  Settlement. 
17.  Pleading. 
iS,  Pcrwer. 

19.  Practice. 

20.  Witness. 

Bab,  Pleas  in. 

See  1.  Abatement;  Pleas  in. 
2.  Pleading. 
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BARRATRY,  p.  156. 

See  1.  Indictment. 
2.  Insurance. 

Barben  Land. 
See  Tithes. 

BARRISTER,  p.  156. 

See  1.  Arbitration. 

2.  Arrest. 

3.  Evidence. 

4.  Mandamus. 

5.  Practice. 

BASTARD,  p.  165. 

See  1.  Baron  and  Feme. 

2.  Marriage. 

3.  Payment. 

4.  Witness. 

BATH  TURNPIKE  ACT,  p.  169. 

Batteby. 

See  1.  Action. 

2.  Assault  and  Battery. 
Beadles. 

See  Arrest. 

BEDFORD  LEFEL  ACT,p.i6g. 

BEER,  p.  169. 
See  Conviction. 

Benefice. 
See  Clergy. 

Bill  in  Chanceby. 

See  Written  Instrumeni. 

BILL  OF  EXCEPTIONS,  p.169. 

BILL  OF  EXCHANGE  AND 
PROMISSORY  NOTE, 

P-  170- 
See  1.  Action. 

2.  Alien  Enemy. 

3.  Apprenticeship. 

4.  Assumpsit. 

5.  Bail. 

6.  Bank  of  England. 

7.  Bankrupt. 

8.  Baron  and  Feme. 

9.  Contract. 

10.  Extinguishment. 

11.  False^Tretences. 
19.  Gaming. 

13.  Insol vol t  Debtor. 


10  BIL]       INDEX  OF  REFERENCE. 

See  14.  Larceny. 

15.  Partaers* 

16.  PaymeRt. 

17.  Penal  Action. 

18.  Pleading. 

19.  Principal  and  Agent. 

20.  Prisoner. 

21.  Ransom. 

22.  Stamp. 

23.  Usury. 

24.  Variance.  > 

25.  Vendor  and  Purchaser. 

26.  Venue. 

27.  Vi^itness. 

28.  Wriit^n  Instrument. 

BILL  OF  LADING,  p.  194. 
See  1.  Charter-party. 

2.  Consignor  81  Consignee. 

3.  Dnmurrage. 

4.  Freight. 

5.  Principal  and  Agent. 

6.  Stamp. 

7.  Trover. 

8.  Written  Instrument. 

BitL  OF  Middlesex. 
Sec  Process. 

Bill  in  Parliament. 
See  Action. 

BILL    OF  PARTICULARS, 
p.  196. 

See  Practice. 

Bill  of  Pkocbss. 

See  1.  Amendment. 
2.  Attorney. 

BiLLETTING. 

See  Army. 

BIRMINGHAM  COURT   OF 
REQUESTS,  p.  197. 

Bishop. 

See  Clergy. 

Bishops'  Institution  Book. 
See  Written  Instrument. 

BLACK  AC%  p.  197. 
See  1.  Costs. 
2.  Hundred.' 

Board  ov  Controul. 
See  1.  Court. 

a.  East  India  Company. 


[BOT 


BOND,  p. 

198. 

See  1. 

Action. 

2. 

African  Company. 

3- 

Arbitration. 

4- 

Auction. 

5- 

Bail. 

6. 

Bankrupt. 

7- 

Bastard. 

8. 

Chose  in  Action. 

9- 

Clergy. 

10. 

Contract. 

n. 

Convoy. 

12. 

Debtor  and  Creditor. 

13- 

Deed. 

14- 

Executor. 

»5- 

Extinguishment. 

16. 

Guarantee. 

»7- 

Inclosure. 

18. 

Infant. 

Ip- 

Inquiry. 

so. 

Interest. 

21. 

Marriage. 

22. 

Marriage  Settlement. 

23- 

Payment. 

24. 

Penalty. 

25- 

Pleading. 

26. 

Release.  . 

27. 

Replevin. 

28. 

Scire  facias. 

*9- 

Set  oiF. 

30- 

Ship. 

31- 

Stamp. 

3«- 

Taxes. 

33- 

Trade. 

34> 

Venue. 

35- 

Written  Instrument. 

Bond  of  Resignation. 

See  School. 

Books. 

■             • 

See  1. 

Penal  Statute. 

2. 

Written  Instrument. 

Bookseller. 

See. Master  and  Servant. 

Borough. 

m 

See  Justice  of  Peai;e. 

Bote. 

See  Common. 

Bottomry 

m 

See  Insuxwce* 
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Bought  and  sold  Notes. 
See  Vendor  and  Purchaser. 

Boundaries. 

See  Commission.    ^ 

Bowls. 

See  Conviction. 

Bbeacr,  Assignment  of. 
See  1.  Attorney, 
tf.  Bail. 
3«  Bond. 

4.  Covenant. 

5.  Penalty. 

6.  Pleading. 

7.  Replevin. 

Bbeach  of  Duty. 
See  1.  Action. 
%   2.  Indictment. 

3.  Lottery. 

4.  Sheriff. 

Bread. 

See  Penal  Statute. 

BRIBERY, 

At  Parliamentary  Elections^ 
p.  201. 

See  1*  Practice. 

2.  Variance. 

3.  W^ituess. 

BRIDGE,  PUBLIC,  p.  203. 

See  1.  Contract. 

2.  Prohibition. 

3.  Tone. 

BRISTOL  DOCK  ACT,  p.  206. 

BRISTOL  Sf  TAUNTON  NAVI- 
GATION, p.  206. 

British  Museum. 

See  Written  Instrument. 

Broker. 

See  1:  Action. 

2.  Bankrupt 

3.  Bill  of  Lading. 

4.  Insurance. 

5.  Penal  Statute. 

6.  Principal  and  Agedt. 

7.  Vendor  tod  Purchaser. 

PUILDIN6  ACT,  p.  206. 
See  Party-irall. 


Building  Contract. 

See  1.  Action.* 

2.  Conditions. 

3.  Contract. 

4.  Variance. 

Buildings. 
See  London. 

Burgage  Tenement. 
See  Quo  Warranto. 

Burgess. 

See  1.  Arrest. 

2.  Corporation. 

BURGLARY,  p.  206. 
See  Larceny. 

Bushel. 

See  1.  Corn. 
2.  Variance. 

Butcher. 

See  Bye-law. 

Butter. 

See  1.  Custom. 

2.  Penal  Statute. 

BYE'LAW,  p.  207. 

Calder. 

See  Aire  &  Calder  Navigation. 

Cambridge. 

See  1.  Court. 
2.  University. 

Cambridgeshire. 
See  Process. 

CANAL  NAVIGATION,  p.  210. 

See  1.  Bristol  and  Taunton  Na- 
vigation. 

2.  Frauds,  Statute  of. 

3.  Payment. 

4.  Mandamus. 

5.  Poor. 

Cancellation. 
See  1.  Devise. 

2.  Written  Instrumj6nt. 

Candidate. 

See  1.  Brrbery. 
2.  Corporation. 

CANDLES,  p.  an. 

See  1.  Bankrupt. 

2. 
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Canon. 

See  Clergy. 

Canvas. 

See  Excise. 

Capias. 

See  1.  Bail. 
2.  Process, 

Caption. 

See  Indictment. 

Captube. 

See  Maxims. 

CARRIER,  p.  211. 
See  1.  Action. 

2.  Insurance. 

3.  Navy. 

4.  Partners. 

5.  Payment. 

6.  Ship. 

7.  Trover. 

8.  Vendor  and  Purchaser. 

9.  Venue. 

CARTS,  p.  214. 

Case. 

See  Action. 

Case  or  Tbes.pass. 

See  1.  Action. 
2.  Pew. 
Cattle. 

See  Black  Act. 

_  * 

Causes,  Removal  of. 

See  1.  Court. 

2.  Revenue.  ^ 

Certainty. 

See  Pleading. 

Certificate. 

See  1.  Amendment. 
2.  Penal  Action. 

Certificate  Act. 
See  Penal  Statute; 

Certificate  of  Vice  CoiNsul. 
See  Written  Instrument. 

CERTIORARI,  p.  215. 
See  1.  Bridge. 

2.  Conviction. 

3.  Costs. 

4.  County. 

5.  Court. 

6.  Highway. 

7.  Indictment. 

8.  Poor. 

9.  Sewers.    .     . 
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I  Challenge. 

See  Indictment. 

1 

Chamberlain. 
See  London. 

Chambers. 

See  Inns  of  Court. 

Chancery. 

See  1.  Bail. 

2.  Bastard. 

3.  Equity. 

4.  Evidence. 

5.  Landlord  and  Tennot* 

6.  Pleading. 

7.  Process. 

8.  Witness. 

9.  Written  Instrument. 

Chancery,  Cases  sent  from. 
See  Practice. 

Chancery,  Masters  in. 
See  St.  Andrews. 

Changing  the  Venue.. 

See  Venue. 

Chapel. 

See  1.  Marriage. 
2.  Poor. 

Charge. 

See  1.  Covenant. 

2.  Crown. 

3.  Estate. . 

4.  Heir. 

5.  Rent. 

Charges. 

See  Bill  of  Exchange. 

CHARITABLE  USES,  p.  216. 

Charity. 

See  1 .  Evidence. 
2.  School. 

Chart. 

See  Copyright. 

Charter. 

See  1.  Corporatiop. . 

2.  Justice  of  Peace. 

3.  Written  Instrument. 

Chartereb  Ship. 

See  Average,  IL  (b  2). 

CHARTER-PARTY,  p.  217. 
See  1.  Conditions.         ..  .  ,   . 
2.  Contract. 


CHA]       INDEX  OF 

See  3.  Convoy. 

4.  East  India  Company. 

5.  Freight. 

6.  Insurance. 

7.  Lien. 

8.  Penalty, 
g.  Pleading. 

10.  Ship. 

CHATTEI.S. 

See  Property. 

Children. 

See  1.  Cevise. 

2.  Estate. 

3.  Marriage. 

4.  Power. 

Check. 

See  Bill  of  Exchange. 

Chester. 
See  Court. 

CHOSE  IN  ACTION,  p.  219. 
See  Vendor  and  Purchaser. 

CHURCH,  p.  219. 

See  1.  Court. 
2.  Pew. 

Church  Rate. 
See  M&ndabius. 

Churchwardens. 

See  1.  Clergy. 

2.  Court. 

3.  Poor. 

4.  Quo  Warranto. 

Citizen. 

See  London. 

« 

CLERGY,  p.  219. 

See  1.  Dissenters. 

2.  Issue. 

3.  Mandamus. 

4.  Penal  Action. 

5.  Pleading. 

6.  Poor. 

7.  Principal  and  Agent. 

8.  Prohioition. 

9.  Quare  Impedit* 

10.  Tithes. 

11.  Tderation. 

12.  Variance. 
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Clebk. 

See  1 .  Clergy. 

2.  Felony. 

3.  Pleading. 

4.  Tender. 

5.  Trial. 

Clerk  in  Court. 
See  1.  Attorney. 

2.  Bail. 

3.  Practice. 

Clerk  of  the  Papers. 
See  King's  Bench  Prison. 

Clerkship. 

See  Mandamus. 

Coach. 

See  Stage  Coach. 

Coal. 

See  1.  Arbitration. 

2.  Grant. 

3.  Penal  Action. 

4.  Penal  Statute. 

Codicil. 

See  Devise. 

Cognizance. 
See  Replevin. 

Cognovit. 

See  1.  Accord  and Satis&ction. 

2.  Bail. 

3.  Prisoner. 

4.  Sheriff. 

5.  Stamp. 

Cohabitation. 
See  Contract. 

COIN,  p.  228. 
See  Pleading. 

Collector. 

See  1.  Guarantee.  ' 

2.  Justice  of  Peace. 

3.  Post-Horse  Act. 

4.  Taxes. 

COLLEGE,  p.  228. 

See  1.  Hospital. 

2.  Ireland. 

3.  Land-tax. 

4.  Mandamus. 

5.  Physician. 

16.  Peter-House. 
7.  Visitor. 
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Colour  Book. 

See  Calico  Printing. 

COMMANB. 

See  1.  Maxims. 
?.  Trespass. 

Commencement  of  Action. 
See  1.  Evidence. 

2.  Penal  Actioa. 

3.  Pleading. 

4.  Practice. 

Commerce. 
See  America. 

Commission. 
See  1.  Army. 
2.  Witness. 

COMMISSION, 

To  ascertain  Bamidaries,  p.  229. 

Commission-day. 
See  Verdict. 

Commissions  j>el  credere. 
See  1.  Action. 

2.  Bankrupt. 

3.  Principal  and  Agent. 
,  4.  Variance. 

Commissioner. 
See  1.  Affidavit. 
2.  Bail. 
3*  Court. 

4.  Evidence. 

5.  Excise. 

6.  Land-tax. 

7.  Lottery. 

8.  Mandamus, 

Commissioners  of  Pavino. 
See  Action. 

COMMITMENT,  P-  229. 
See  ].  Bankrupt. 

2.  Bastard. 

3.  Conyiction. 

4.  Game. 

5.  Gaol. 

6.  Justice  of  Peace* 

7.  Pleading. 

8.  Recogmzance. 

9.  Rogue  and  Vagabond. 
10.  Secretary  of  State. 

i  1 .  Malicious  Prosecution. 

12.  Vacant. 

13.  Variance. 


INDEX  OF  REFERENCE. 
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I  Committee. 

See  Action,  [A]  VIL  (h). 

COMMITTITUR. 

See  1.  King's  Bench  Prison. 
2.  Prisoner. 

Commodore. 
See  Prize. 

COMMON,  p.  230. 
See  1.  Distress. 

2.  Grant. 

3.  Incorporeal  Property. 

4.  Pleading. 

Common  Bail. 
See  1.  Arrest. 
2.  BaiL 

Commoner. 

See  1.  Inclosure. 
2.  Witness. 

Common  Informer. 
See  Penal  Action. 

Common  Occupancy. 

See  Copyhold. 

Common  Scold. 
See  Indictment. 

COMMON, 

Tenants  in,  p.  232. 
See  1.  Clergy. 

2.  Devise. 

3.  Landlord  and  Tenant. 

Companies. 

See  Corporation. 

Comparison  of  Hands. 
See  Written  Instrument. 

Composition. 
See  1.  Bail. 

2.  Debtor  and  Creditor. 

3.  Tithes. 

Compounding  Action. 
See  1.  Penal  Actiont 
2.  Stamp. 

COMPOUJNDINC  ProSSCUTION. 

See  Contract. 

Computation  of  Tims* 
See  1.  Practice. 
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See  2.  Prisoner. 

3.  Process. 

4.  Settlement 

5.  Time. 

6.  Whale  Fishery. 

Concurrent. 

See  Conditions. 

Condemnation. 
See  1.  Court. 

2.  Excise. 

3.  Judgment. 

CONDITIONS  IN   CON- 
TRACTS, &c.  p.  234. 

See  1.  Charter-party. 

2.  Covenant. 

3.  Deed. 

4.  Devise. 

5.  Estate. 

6.  Landlord  and  Tenant. 

7.  Monopoly. 

8.  Propwty. 

9.  SherifT. 

10.  Variance. 

1 1 .  Vendor  and  Purchaser. 

Convibmation. 

See  1 .  Baron  and  Feme. 

2.  CouimoOy  Tenants  in. 

3.  Devise. 

4.  Estate* 

5.  Landlord  and  Tenant. 

6.  Power. 

Conscience^  Court  of. 
See  1.  Coart. 

2.  London. 

3.  Middlesex. 
4..Southwark. 

Consideration. 

See  1.  Action. 

2.  Bill  of  Exchange. 

3.  Contract. 

4.  Deed. 

5.  Gift. 

6.  Stamp. 

7.  Toll. 

8.  Usury. 

9*  Variance. 

10.  Voinotary  Conveyance. 

11.  Written  Instrument. 
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CONSIGNOR  *  CONSIGNEE, 

p.  240. 

See  1.  Action. 

2.  Bill  of  Lading. 

3.  Carrier. 

4.  Charter-party. 

5.  Custom. 

6.  Freight. 

7.  Principal  and  Agent. 

8.  Variance. 

9.  Vendor  and  Purchaser. 

Consilium. 

See  Practice. 

Consolidation  op  Actions. 
See  1.  Payment. 

2.  Practice. 

3.  Quo  Warranto. 

CONSPIRACY,  p.  240. 

CONSTABLE,  p.  242. 
See  1.  Attorney. 

2.  Costs. 

3.  London. 

4.  Quo  W^arranto. 

5.  Vill. 

Consul. 

See  Arrest,  h  (g  2). 

Consultation. 
See  Prohibition. 

Contingent  Remainder. 

See  Remainder. 

Continuance. 
See  Practice. 

Continuance  DAifi- 
See  Practice. 

Contraband  Goobs. 
See  Trade. 

CONTRACT,  p.  244. 

See  1.  Accord  and  Satisfaction. 

2.  Action. 

3.  Alien  and  Alien  Enemy. 

4.  Assumpsit. 

5.  Auction. 

6.  Bail.  ' 
7*  Banlcrupt 

8.  Baroii  and  Feme. 

9.  Bill  of  Exchange. 


i6 
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10.  Bond. 

11.  Charter- Party. 

12.  Conditions  in  Con  tracts. 

13.  Consignor  &Consignee. 

14.  Covenant. 

1 5.  Debtor  and  Creditor. 

16.  Deed. 

17.  Distress. 

18.  Executor. 

19.  Frauds^  Statute  of. 

20.  Freight. 
31.  Gaming. 

22.  Gift. 

23.  Grant. 

24.  Guarantee. 

25.  Heir. 

26.  Inclosure. 

27.  Infant. 

28.  Insolvent  Debtor. 

29.  Insurance. 

30.  Interest. 

31.  Landlord  and  Tenant. 

32.  Marriage. 

33.  Msurriage  Settlement 

34.  Master  and  Servant. 

35.  Money  had  &  received. 

36.  Money  lent. 

37.  Money  paid. 

38.  Navy. 

39.  Partners. 

40.  Payment. 

41.  Penalty. 

42.  Pleading. 

43.  Poor. 

44.  Power. 

45.  Principal  and  Agent. 

46.  Ransom. 
47.*4t.elease. 

48.  Rent 

49.  Replevm. 

50.  Settlement. 

51.  Sheriff. 

52.  Ship. 

53.  Slave. 

54.  Spritnous  Liquors. 
55/  Stamp. 

56.  Statute. 

57.  Stock. 

58.  Taxes. 

59.  Theatre. 

60.  Time. 

Ci.  UseandOccupation. 

62.  Usury. 
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See  63.  Variance: 

64.  Vendor  and  Purchaser. 
63.  Wager. 
66.  Warranty. 

Contra  form  am  Statuti. 
See  1.  Game. 

2.  Indictment. 

3.  Justice  of  Peace. 
,   4.  Statute. 

Contribution. 
See  1.  Action. 

2.  Average* 

3.  Bail. 

4.  Guarantee. 

5.  Insurance. 

6.  Partners. 

7.  Salvage. 

CoNTROULi  BpAftPaF.  . 

See  1 .  Courts, , 
2.  £d4t  bidit. 

Conusance. 
See  Pleading. 

Conversion. 

See  Trover. 

•i  / 

Conveyance. 

See  1.  beblor  and  Creditor. 

2.  6fani«. 

3.  Infant* 

4.  Leiie  Md  Release. 

5.  Pleading,* 

CON  FICTION,  p.  261. 

See  !•  Action. 

2.  Bail. 

3.  Bribery. 

4.  Certiorari* 

5.  Costs. 

6.  Excise. 

7.  Fishery. 

8.  Game.  " 

9.  Hackney  Coaches. 

0.  Lottery., 

1.  Malt. 

2.  Mandamus. 

3.  Master  and  Servant. 

4.  Money  had  &  received. 

5.  Navy. 

6.  Pauper. 

7.  Pawnbroker. 

8.  Rogue  and  Vagabond. 

9.  Spirituous  Liquors. 


CON] 

See  so.  Sunday. 
31.  Thames. 

22.  TderttttoQ  Act. 

23.  Trees. 

24.  VagiMith 

25.  Wool. 

CONFOY,  p.  271. 
See  InsuFBDce. 

Co-PASCENSRS. 

See  1.  Clergjr. 

2.  Parcener. 

Copper. 

See  Cornwall. 

Copy. 

See'i.  Affidavit. 

2*  MalicRomt  ProsecQtion. 

3.  Record. 

4-  Written  Ilistrument. 

COPYHOLD,  p.  272. 

See  1 .  Baron  and  Feme. 

2.  Comeoton.   . 

3.  Custom. 

4.  Devise. 

5.  fiitaie. 

6.  Evidenne. 

7.  Grant. 

8.  Guardian.     - 

9.  Heir. 

10.  Heriot* 

11.  Inclosore. 

12.  Landlord  and  Tenant. 
23.  Mandamus. 

^4.  Pleading. 

15.  Power. 

16.  Remainder. 

17.  Written  Instrument. 

COPYRIGHT,  p.  277. 
See  1.  Monopoly. 
2.  Print. 

CORN,  p.  279. 
See  Tithes. 

CORNWALL,  p.  279. 
See  Intrnaion. 

CORONBR,  p.  279. 
See  Jury. 
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CORPORATION,  p.  279. 
See  1.  Attorney. 

2.  Bank  of  England. 

3.  Bye-law. 

4.  Cambridge. 

5.  College. 

6.  County. 

7.  Custom. 

8.  Grant. 

9.  Justice  of  Peace. 

10.  Mandamus. 

11.  Pleading. 

12.  Poor. 

13.  Quo  Warranto. 

14.  Stamp. 

15.  Variance. 

16.  Visitor. 

17.  Written  Instrument. 

Corporate  Ovficsr. 
See  Arrest. 

Correction,  Houses  op. 

See  1.  County. 
2^.  Gaol. 

COSTS,  p.  289. 

See  1.  Action. 

2.  Amendment. 

3.  Arbitrauoti. 

4.  AttacbflEietit, 

5.  Attorney. 

6.  Bail. 

7.  Baron  and  Feme. 

8.  Bill  of  Exceptions. 

9.  Court. 

10.  Ejectment. 

3  1.  Error. 

12.  Excise. 

13.  Execution. 

14.  Executor. 

15-  Feigned  Issue. 

16.  Formedon. 

17.  Game. 

18.  Highway. 

19.  Insolvent  Debtor. 

20.  Judgment. 

21.  Ix)ndon. 

22.  Malicious  Prosecution. 

23.  Mesne  Profits. 

24.  Middlesex. 

25.  Navy. 

26.  New  Trial. 

b 
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See  ja^.P^rty-rwaU. 

38.  Pauper. 

39.  Paypi^Rt.     . 

30.  Pei)a!  Actioa. 

31.  PpQr» 

3«.  Pos|>IJors(B  Act. 

33.  Practice. 

34.  Prisoner,  , 

35.  Prog^ft..   ; 

36.  Probibi^QP' 

37.  Quare  Jflapedij. 

38.  Qijp  Wftnraptp. 

39.  Repl^in.    . 

41.  Ses^jpns. 

42.  Set»off. 

43.  Slaod^r. 

44.  Tender- 

45.  Tithes. 

46.  Trespass. 

47.  Variance. 

48.  Witness. 

Cotton  Woo^i. 
See  Wool. 

Counsel's  Signatubi^. 
See  Practice. 

COUNTEBPART. 

See  1.  Deed. 

3.  Written  Instrument. 

Counts  additionai,. 
Se^  AinendiTient. 

Counts  oeneral  and  special. 
See  Assumpsit. 

Count  inixebita7V&. 
See  1.  Debt 
2.  Evidence. 

Counts,  Joinder  <?f. 
See  1.  Action. 

2.  Bankruptji  8lc. 

Counts  several. 
See  Pleading. 

Counts,  striking  out. 
See  Pleadipg. 

COUNTY,  p.  306. 

See  1.  Bridge.  ^. 

2.  Court. 

3.  Justice  of  Peace. 


See  4.  Mandamus. 

5.  Prpc^ss. 

6.  5^^p49n»» 

County  Court. 
See  1.  Attorney. 

2.  Court. 

3.  Middlesex. 

County  Palatine. 
See  1.  Corporation. 

2.  Jury. 

3.  Prop^sQ. 

4.  Venue. 

COURT,  p.  307- 
See  1.  Action. 


2.  Attorney. 

3.  Bail. 

4.  Bankrupt..  . 

5.  Bill  of.  Exchange. 

6.  BiisHuiigbam. 
J.  Gettiomxu  . 

8.  Clergy. 

9.  Damages. 

0.  East  India  Company. 

1.  Exeise* 

2.  ExeGQ^D. 

3.  Habeas  Corpus. 

4.  Ireland. 

5.  Judge. 

6.  Jud^Ment. 

7.  JuviscUction. 

8.  Libel. 

9.  Londfiii. 
90.  Mandamus. 

21.  Middlesex. 

22.  Navy. 

23.  Ppnal  Action. 

24.  Pleading. 

25.  Practice. 
20.  Prisoner. 

27.  Prize. 

28.  Process. 

29.  Prohibition. 

30.  Recc^. 

31.  Replevin, 

32.  Revenue. 

33.  Rochester^ 

34.  Sessions, 

35.  Sewers. 

36.  Southwark.    • 

37.  Variance. 

38.  Wales. 

39.  Written  Instrument. 
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CouBT,  Patmbnt  into. 
See  Payment 

Court  Rolls. 

See  Writlea  Instran^^nt. 

CouBT,  Rules  of. 

Sec,  1.  Practice. 

2.  Writ, 

COrENANT,  p.  315. 

See  1-  Action. 
2.  Arbitration. 
3-  Charter-party. 
4.  Conditions. 
5*  Contract. 
6.  Debtor  and  Creditor. 
7*  Deed,   t 
o.  i/evMe«- 
o.  Sxecttlor. 

10.  £x«iiigiii8kment. 

11.  Goaiaatee^ 

12.  Heir. 

13.  Inquiry. 

14.  Landlord  iind  Tenant. 

15.  Mairktge  Settlement. 

16.  Payment. 
17*  Pienalty. 

18.  Performance. 

19.  Powefi 

so.  Principal  and  Agent. 

21.  Release. 

22.  Remainder. 
25.  SetH>ftl 

24.  Ship. 

25.  Taxes, 
sdf  Tendejp. 

27.  Variance- 

28.  Vendor  and  Purchaser. 

29.  Way. 

Credit. 

See  1.  Bankrupt. 
2.  Set-off. 

Ckeditob. 

Sfiie  4*  option. 

2.  Debtor  and  Creditor. 

3.  Heir. 

Cbbek. 


Cbim.  Con. 

See  Adolteiy* 
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Cbime. 

See  1.  Accord  and  Satisfisictioli. 

2.  Indictment. 

3.  Information. 

Criminal  Information. 
See  1.  Affidavit. 
2.  Information. 

Crop. 

See  1.  Action. 

2.  Assumpsit: 

3.  Custom. 

4.  Forestalling. 

5.  Landlord  ^d  Tenant. 

Cross  Action. 

See  Bill  of  Exchange. 

Cross  Remainders. 
See  Remainder. 

CROWN,  p.  318.* 

See  1.  Alien  Enemy. 
|.  2.  Certiomn. 

3.  Copyhold. 

4.  Corporation. 

5.  Interest. 

6.  Pemd  A^qtion. 

7.  Poor. 

8.  Recognizance.  * 

9.  Statute. 

Curacy. 

See  Clergy. 

Curate. 

See  Mandamus. 

Currency. 
See  Coiiv 

Curtesy,  Tenant  bt* 
See  Copyhold. 

CUSTOM,  p.  3ao- 
See  1.  Bye-law. 

2.  Copvhold. 

3.  Evidence. 

4.  London. 

5.  Manpr. 

6.  Power. 

7.  Variance. 

8.  Whale  Fishery. 

9.  Witness. 

Customary  Estate. 
See  Copyhold, 
ba 
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Custom-House. 
See  Excise. 
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CusTOM-HousE  Books. 
See  Written  Instrument. 

Customs. 

See  Excise  and  Customs. 

CUSTUMARY. 

See  Written  Instrument. 

Da>iage. 

See  1.  Action. 
2.  Slander. 

Damage  Feasant. 

See  1.  Distress. 

2.  Fences. 

3.  Replevin. 

4.  Tithes. 

DAMAGES,  p.  322 

See  1.  Amendment. 

2.  Arbitration. 

3.  Bribery. 

4.  Excise. 

5.  Interest. 

6.  Landlord  and  Tenant. 

7.  Malicious  Prosecution. 

8.  Master  and  Servant. 

9.  Money  had  5c  received, 
lb.  Penal  Action. 

1 1 .  Penahy. . 

12.  Remedial  Statute. 

13.  Replevin. 

14.  Seduction. 

15.  Set-off, 

16.  Ship. 

17.  Stock. 

18.  Vendor  and  Purchaser. 

19.  Warranty.    . 

20.  Waste. 

Dancing. 

See  Theatre. 

Date. 

See  Written  Instrument. 

Day. 

See  Time. 

Day  Rules. 

See  King's  Bench  Prison. 
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Dead  Bodies. 

See  Resurrection-men. 

Death. 

See  1.  Abatement  by  Death* 

2.  Arbitra.tion. 

3.  Attorney. 

4.  Bail. 

5.  Coroner. 

6.  Evidence. 

7.  Judgment. 

8.  Partners. 

9.  Prisoner. 

10.  Riot, 

11.  Sheriff.. 

12.  Variance. 

• 

Debauching  Daughters. 
See  Seduction.    . 

Debet,  Avebment  op. 
See  1.  Bankrupt.' 
a.  Debt. 

D£Br,  p.  3«5- 
See  1.  Action. 

2.  Bankrupt. 

3.  Contracts 

4.  Debtor  and  Creditor. 

5.  Executor. 

6.  Inquiry.  ' 

7.  Insolvent  Debtor. 

8.  Int^r^st. 

9.  Payment. 

10.  Penal  Action.  , 

11.  Penalty. 

12.  Pleading. 

DEBTOR  *  CREDITOR,  p. 326. 
See  1.  Accord  and  Satisfaction. 

2.  Action. 

3.  Bankrupt. 

4.  Bill  of  Exchange. 

5.  Chose  in  Action. 

6.  Contract. 

7.  Executor. 

8.  Heir. 

9.  Insolvent  Debtor. 

10.  Marriage.     • 

11.  Partners. 

12.  Payment. 

13.  Principsd  and  Agent. 
24.  Prisoner^ 

15.  St^p. 

16.  Vendor  ^aind  Poccbaser. 

17.  Voluntary  Convey tace. 


DEC]         INDfiX  OF 

DECEIT,  p.  330. 

See  i«  Pajmeot. 

2.  Variance. 

3.  Vendor  and  Parchaser. 

Declaratioit.' 

See  1.  Amendment. 
S.  Bail. 

3.  Evidence. 

4.  Misnomer. 

5.  Penal  Action. 

6.  Pleading. 

7.  Practice. 

8.  Prisoner. 

9.  Replevin. 
10.  Scire  facias. 

Decoy. 

See  Action.    ' 

Decree. 

Sec  1.  Equity/ 

2.  Ship. 

3.  Written  Instrument. 

Deductions. 

Sec  1*.*  Principal  and  Agent. 

2.  S^t-oit. 

3.  Sheriff. 

4.  Trespass. 

DEED,  p.  332. 

See  1.  Accord  and  Satisfaction. 

2.  Arbitration. 

3.  Bond. 

4.  Clergy. 

5.  Contract. 

6.  Covenant. 

7.  Debtor  and  Creditor. 

8.  Estoppel. 

9.  Grant. 
10.  Infant. 

*  11.  Landlord  and  Tenant. 

12.  Pleading. 

13.  Power. 

i4i  Principal  and  Agent. 
15.'  Qnit-refnt. 

16.  Stamp. 

17.  Strangp^ 

18.  Title  Deeds. 

19.  Variance. 

20.  Written  Instrument. 

Default. 

See  Judgment. 
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I  Defence. 

See  Jurisdiction. 

Defence  Act. 
See  Statute. 

Defence' of  Possession. 

See  1.  Property. 
2.  Trespass. 

Deghee. 

See  Affidavit,  V.  (b). 

De  Injuria. 
,      See  Pleading. 

Del  credere  Commissions. 

See  1.  Action. 

2.  Bankrupt. 

3.  Principal  and  Agent. 

4.  Variance. 

Delivery. 

See  1.  Bankrupt. 

2.  Debtor  and  Creditor. 

3.  Frauds,  Statute  of. 

4.  Ship. 

5.  Vendor  and  Purchaser. 

Demise. 

See  1 .  Landlord  and  Tenant, 
2.  Property. 

DEMURRAGE,  p.  335. 

See  1.  Charter-party. 
2.  Lien. 

Demurrer. 

See  1.  Abatement,  Pleas  in. 

2.  Action. 

3.  Amendment. 

4.  Bill  of  Exchange* 

5.  Bond. 

6.  Evidence. 

7.  Heir. 

8.  Judgment. 

9.  Mesne  Profits. 

10.  Parol  Demurrer. 

11.  Penal  Action. 

12.  Pleading. 

13.  Set-off. 
14-  Time. 

Departure. 

See  1.  Pleading. 
2.  Replevin. 
b3 
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Deponent. 

See  1.  Affidavit. 
2.  Bail. 

Deposit. 

See  u  Auciiod. 

2.  Payment 

3.  Pnncipal  and  Agent. 

4.  Vendor  and  Purchaser. 

Deposition. 

See  1.  Evidence. 

2.  Witness. 

3.  Written  InsUrument. 

Deputation* 

bee  1 .  Principal  and  Agent. 
2.  Sherim 

Descent.  / 

See  1.  Manor. 

2.  Estate. 

3.  Heir/ 

Dbs^kter. 
See  Connty. 

Dbbektion. 

See  Indictment. 

See  1.  Prisoner. 
2.  Process. 

DETINUE,  p.  335- 
See  Bail. 

Deviation  fbom  Contract. 
See  Action. 

Deviation  from  I^lan. 
See  Contract. 

DEVISE,  p.  33^- 

See  1 .  Baron  and  Feme. 

2.  Charitable  Use. 

3.  College. 

4.  Cfopynold. 

5.  fixecutof. 

6.  Heir. 

7.  joint  Tebatits. 

8.  Legacy. 

9.  Liniitationd,  Statute  of. 

10.  Power. 

11.  jStattifK 

12.  Trust. 

13.  Written  Instrument- 
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Devisee. 

See  1.  Devise. 
2«  Executor. 
3.  Landlord  and  Tenant. 

DIEM  CLAUSIT  EXTRtl- 
MUM, 

Writ  of,  p*  385. 

DIGNITIES,  p.  385. 

Dilapidations. 
See  Clergjr. 

Diligence. 

See  Bill  of  Exchange. 

Dippers. 

See  1.  Action. 

2.  Baron 'and  Feme. 

Discharge  on  Common  Bail. 

See  1.  Arrest.  . 
2.  Bail. 

Disclaimer. 

See  Quo  Warranto. 

Discontinuance. 

See  1.  Estate. 

2.  Pedal  Adticki. 

3.  PleadJBg. 

4.  Practice. 

5.  tleplevin. 

6.  Sight,  Writ  of. 

7.  TaU. 

8.  Warranty. 

DiSINTERMlftNT. 

See  Resurrection-men. 

Disorderly  House- 

See  1.  CeFtionurK 
2.  Indietmenu 

Disorderly  Person'. 

See  1.  Conviction. 

2.  Rogue  and  Vagabond. 

Disseisin. 

See  Estattn  . 

DISSENTERS,  p.  386. 
•  See  Maiidamus. 

Distillery. 

See  1.  Conviction. 
2.  Excise, 


DIS] 

DISTRESS,  p.  $96. 

See  !•  Adtion. 
3.  Assumpsit 

3.  Baokrapt. 

4.  Highway. 

5.  Iiandl<Nrd  and  TeoaDt 

6.  Master  and  Servant. 

7.  Money  had  &  received. 

8.  Partners. 

9.  Poor. 

10.  Pound-breach. 

11.  Pound-keeper. 
IS.  Process. 

13.  Rent. 

14.  Replevin. 

15.  Taxes. 

16.  Tithesi 

17.  Toll. 

18.  Venue. 

Distringas. 

See  1.  Affidavit 

2.  Baron  loid  Feme. 

3.  Partners. 

4.  I'rocess. 

DiTBRSIsDiEBCS  STTemPOBIBU^. 

See  AssatEilt  and  Battery>  (a). 

Division. 

See  Penal  Statute. 

Dock. 

See  1.  Bristol  Dock. 

2.  Contract. 

3.  Liverpool. 

4.  London. 

5.  West  India  Dock. 

Dog. 
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DoitHle  Value. 

See  Landlord  and  Ttaftot. 
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1.  Action. 

2.  Animals. 

Domicile. 

See  Pro^rty. 

Donatio  causa  MorTis. 
See  Gift. 

Donatitb4 
S«e  Ctergy. 

DooB. 

IP'^foccsi. 


DotTBLE  RbKT. 

See  Landlbtdi  and  Tenant. 


DOWER,  p.  389. 

Dbaft. 

See  1 .  Bill  of  Exchange. 
2.  Penal  Action. 

Dbama. 

See  Copyright, 

Dub  Diliobnce. 

See  Bill  of  Escbange. 

Duel. 

See  1.  tndictment. 
2.  Murder. 

DUBESS. 

See  Contract. 

DuBHAM. 

See  1.  Penal  Statute, 
s.  Process. 

Duty,  Bbeach  of. 

See  1.  Action.  • 

2.  Indictment. 

3.  Lottery. 

4.  Sheriff. 

Dyeb. 

See  Libel. 

.  » 
Eabnest. 

See  1.  Gonditioni.. 

2.  Frauds,  Statote  of. 

3.  Larceby. 

£AS£Mfel4t. 

See  1.  Grant. 

2.  Poor. 

3.  River. 

4.  Trespass. 

5.  Way. 

EAST  INDIA  COMPANT, 
p.  390. 

See  1.  Contract. 

2.  Court. 

3.  Ei'ror. 

4*  IndietttieDt. 

5.  Infbrmatidn* 

6.  Insonme^. 

7.  Written  Ihstrument. 

b4 
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East  Indies.  ..  ^ 

See  America. 

EAST  REDFORD,  p.  391. 

Ecclesiastical  Advocate. 
See  Maadamus.   .     . 

Ecclesiastical  Corpobation. 

See  1.  Grant. 
2.  Visiton 

Ecclesiastical  Goubt. 

See  1.  Court..     . 

2.  Judgment. 

3.  Pronibition. 

4.  Written  Instrument. 

Ecclesiastical  Judge. 
See  Action. 

Ecclesiastic. 
See  Clergy. 

EJECTMENT,  p.  391. 

See  1.  Bail. 

2.  Baron  and  Feme. 

3.  Bill  of  Particulars. 

4.  Common,  Tenants  in. 

5.  Crown. 

6.  Devise. 

7.  Fjrror. 

8.  Estate. 

9.  Execution. 
10.  Fishery. 
21..  Guardian. 

12.  Infant. 

13.  Insolreni  Debtor. 

14.  Landlord  and  Tenant. 

15.  Mesne  Profits. 

16.  New  Trial. 

17.  Poor. 

18.  Remedial  Statute. 

19.  Tithes. 

20.  Toll. 

21.  Trust. 
d2.  Variance. 
23.  Witness. 

Election. 

See  !•  Action.    .  . 

2.  Bedford  Level. 

3.  Bribery.  , 

4.  Bye-law.  i  . 
5«  CorporatioiL- 
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•See  6.  Mortgage. 

7.  Pleading. 

8.  Securities* 

Elegit. 

See  1.  Ejectment. 

2.  Executioo. 

Elisors. 

See  Coroner. 

ELY,  p.  401. 
See  Process. 

Embankment* 
See  Crown. 

Embabgo. 

See  1.  Average, 
fi.  Contract. 

3.  Demurroge. 

4.  Insurance* 

5.  Ship. 

Eubezzxement. 

See  1.  Indictment. 
2.  Larceny. 

Enemy. 

See  Alien  Enemy. 

Enfranchisement. 
See  Copyhold, 

England,  Bank  of. 
See  Bank  of  England. 

Engraving, 
See  Print. 

Engrossing. 

See  Forestalling. 

Enlistment. 

See  1.  Army. 

2.  Habeas  Corpus. 

Entirety.    , 

See  1.^  Action. 

2.  Alien  Enemy. 

3.  Apportionment. 

4.  Bill  of  Exchange* 

5.  Bond. 

6.  Frauds,  Statute  of. 

7.  Freight. 

8.  Insurance. 

9.  Pleading.      * 


ENT]         INDEX  OF 

EnTttlBS. 

See  1*  Evidence.     . 

2.  Witness. 

3.  Written  Insiniment, 

EUTRY. 

« 
See  1.  Ejectment. 

2.  Estate. 

3.  Infant. 

4.  Landlord  and  Tenant. 

5.  Limitations^  S[tatute  of. 

6.  Mesne  Profitsj 

7.  Process. 

I 

Entbt,  Forcibljb. 
See  Indictment. 

Ektbt,  Writ  op. 

See  Amendment. 

-  # 

See  1.  Bastard. 

2.  Copyhold. 

3.  Evidence. 

4.  Witness. 

5i  Written  Instrument. 

Equity,  Cases  sent  from. 
See  Practice. 

Equity  of  Redemption. 
See  Mortgage. 

Ebasubb. 

See  Written  Inetninient. 

liiKROn,  p.  402. 
See  I.  Affidavit. , 

2.  Amendment* 

3.  Bail. 

4.  Brib^y^ 

5.  Costs. 

6.  Damages. 

7.  Ejectment. 
8»  Executor. 
9*  Interest. 

10.  Jndgment. 
J  I.  Pleading. 

12.  Prisoner. 

13.  Prohibition. 

ESCAPE,  p.  410. 

See  1*  Arrest, 
a.  Contract. 
3,  Process.  ; 
4»  SberiC 
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Escheat. 

See  Crown. 

ESQUIBE. 

See  Dignities. 

« 

jB5S0/GN,  p.  414. 
See  Corporation* 

ESTATE,  p.  4144 

See  1 .  Baron  and  Feme. 

2.  Ciergjr. 

3.  Copyhold. 
4*  Devise.  . 

5.  Evidence. 

6.  Grant. 

7.  Infant. 
^         8.  Inns  of  Court 

9.  Joint  Tenant. 
JO.  Landlord  and  Tenant. 

11.  Life,  Tenant  for. 

12.  Limitations,  Statute  of. 

13.  Manor. 

1 4.  Market. 

15.  Marriage  Settlement. 

16.  Master  and  Servant. 

17.  Mesne  Profits. 

18.  Mortgage. 

19.  Pleading. 

20.  Poor. 

21.  Power. 

22.  Property. 

23.  Remainder. 

24.  Settlement. 

25.  Tail. 

26.  Trust. 

27.  Vendor  artd  Purchager. 

28.  'Warranty. 

ESTOPPEL,  p.,419- 
See  1.  Bond. 

2.  Clergy. 

3.  Copyhold. 

4.  Corporation. 

5.  Devise. 

6.  Ejectment. 

7.  Evidenoe.. 

8.  Grant 

9.  Judgment. 

10.  Landlord  and  Tenant. 

11.  Maxims.  * 
.12.  Misnomer.. 
13.  Mortgage. 

i4'.PIeadmg. 


%6  EST} 

15.  Poor. 

16.  Principal  and  Agent. 

17.  Process. 

18.  Rent. 

19.  Statute. 

Estovers. 

See  Common* 

EVIDENCE,  p.  430. 

See  1.  Affidavit. 

2.  Alien  Enemy* 

3.  Bastard. 

4.  Bill  l>f  Particulars. 

5.  Bond. 

6.  Deed. 


INDfiX  OF  REFERBNCfi. 


7.  Pleadiiig. 


Witness. 
9.  Written  InstrumenK 
16.  And  th^diffiit^nt  Heads. 

Eviction. 

See  1.  tlent. 
3.  Replevin. 

Examination. 
B^e  Bastard, 

Exceptions. 

See  1 .  Bill  of  Bstcqitions. 
2.  Grant. 

Excessive  Damages. 
See  Damages. 

EXCHANGE,  p*  4284 
See  Bankrupt. 

ExcliEotBB. 

See  1.  Action. 

2.  Bail. 

3.  Court. 

4.  Evidence. 

5.  l^lxtnse. 

6.  Judgiri^Ht. 

7.  Practice. 

8.  Reventie. 

EXCHEQUBH  dlZiLS.       • 

See  Bank  of  Englaiid. 

ExciSB  Books. 

See  Written  Instrument. 

Excise  is  customs,  p.  429- 

See  1.  Batikrupt. 
2.  Bark. 


[EXE 

See  3.  Beer. 

4.  Contjact* 

5.  Conviction. 

6.  Com^  . 

7.  Malt. 

8.  Penal  Action. 

9.  Penal  Statute. 

10.  Pleading. 

11.  Prohibition. 

12.  Revenue. 

13.  I^bip. 

14.  Silk  Stuffs. 

25.  Spirituous  Liquors. 

26.  Stamp. 

27.  Ta^esi. 

28.  Trade. 

29.  Wine. 

EXCOMMXiNICAtlON,  p.  434- 

EXECUTION, 

In  Civil  Ca$es,  p.  434* 

See  2.  Action* 

2.  Affidavits 

3.  Attachment, 

4.  Attorney. 

5.  Bail. 

6.  Baron  aud  Fem«. 
%,  Bill  of  Excbangew 
8.  Bond. 

9*  Debtor  and  Creditor. 
20.  Ejectment. 
22.  E^oT. 

22.  Hundred. 

23.  Infant. 

24.  Jtidgmetit.  > 

25<  L<9aidlo(^d  anfl  Tenant. 

26.  Money  bad  fc  received. 

27.  Peildty.' 

28.  Process. 

29.  Scir^  fb«iias» 
20.  Sheriff. 

EXECUTION, 

In  Criminal  Cuses,  p.  446. 

EXECUTOR  is  ADMINIS-^ 
T  RAT  Oil,  p.  446. 

See  2.  Abatement  by  Death. 

2.  Aniendm^irt. 

3.  Bail. 

4.  Ba(ikri]{(t. 

5.  Baron  niid  Feme. 

6.  Contract. 


EXE]       IlfJDEX  Ot  RE^BREKCE. 


7,  Costs. 

8.  Debtor  and  Creditor. 
.9.  T)m%e. 

10.  Execution. 

11.  Felony. 

12.  Landlord  and  Tenant. 

13.  Legacy. 

14.  Mandamus. 

15.  Pdwcr. 

16.  Revenue. 


\l: 


Ship. 
Witness. 


EXETER,  p.  457- 
See  Bye-law. 

Ex  Officio  Infobmatkon. 
Se^  Infbrtnation. 

Ex  Officio  Notiob.   . 
See  Maxims. 

EXPBESS  COMTRACT. 

See  1.  Assiin!ipdit. 
2.  Contracts 

Extent. 

See  1.  Crown^ 

2.  Debtor  dud  Creditor. 

3.  £xecttti6ti. 

4.  Landlord  and  Tenant. 

5.  Sheriff. 

EXTINGUISHMENT,  p.  457. 

See  1.  Gbm6A6ni 

2.  Ouara^ee. 

3.  Incorporeal  Property. 

4.  liiidlVeht  Debtor. 

5.  Legftc^y. 

6.  Marriage. 

7.  Securities. 

8.  Way. 

EXTOETION. 

See  Sheriff. 

EXTBA  ChABGES. 

Se^  BUI  of  Excliaiige. 

Facto  B. 

See  1.  Accoodt 

2.  Action. 

3.  bankrupt. 

4.  Bill  ot  Lading. 
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See  5.  Consignor  &  Consignee. 
6.  Custom. 

7*  Principal  and  Agent. 
8.  Vendot  and  Purchaser. 

Faculty. 
See  Pew. 

False  Impeisokmbnt. 

See  1.  Arrest. 

2.  Gaof. 

3.  Imprisonment. 

4.  Prize. 

FALSE  PRETENCES, 
Frauds  by,  p.  457. 

See  1.  Certiorari. 

2.  Indictment* 

3.  Pleading. 

4.  Property. 

False  Retubn. 

See  1.  Maddamus. 
2.  Sheriff. 

False  WstoHtd. 
See  Indictment. 

Fatheb* 

See  Parent. 

Fee. 

See  1 .  flight,  Writ  of. 
2.  TaU. 

FEIGNED  ISSUE,  p.  45*. 

Felon. 

See  Tail. 

FELONY,  p.  A59' 
See  1.  Bail. 

2.  Commitment. 

3.  Cost^. 

4.  Court. 

5.  Hundred. 

6.  Indictment. 

7.  Larceny. 

8.  Malicious  Pi^ose^utiofi. 

9.  Post  Office. 

10.  Property* 

11.  Keceiving  Stolen  Goods. 

Felony,  Suspicion  of. 
See  Arrest,  IV. 

FENCES,  p.  460. 
See  Highway. 


q8  FEO] 

Feoffment. 

See  1.  Estate. 

2.  Pleading. 

3.  Tail. 

FeHJE  NATURiE  AnIMALS. 

See  Property. 

jFEfiEY,  p.  461. 

Fieri  Facias. 
See  Process. 

Filiation. 

See  Bastard. . 

Filing.' 

See  Affidavit. 


Final  Process. 

See  1.  Process, 
s.  SheriflF. 

Fines  and  Recoveries. 

See  1.  CopyhoW. 

2.  "Dower. 

3.  Ejectment. . 

4.  Estate. 

5.  Manor. 

6.  Mesne  Profits; 

7.  Pleading. 

8.  Tail. 

9.  Written  Instrument. 

Fine  in  Criminal  Cases. 

See  1*  Amendment. 
2.  Set-off. 

Fire. 

See  Insurance. 

FISH  *  FISHERY,  p.  471- 
See  1.  Excise. 

2.  Grant. 

3.  Pleading. 

4.  Poor. 

5.  Settlement. 

6.  Whale  Fishery. 

FIXTURES,  p.  472- 

See  1.  Action. 

2.  Landlord  add  Tenant. 

Fleet. 

See  Warden. 

Forbearance. 

See  I.  Assumpsit. 
2.  Pleading. 
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Forcible  EntbIy. 

« 

See  Indictment. 

FOREIGN  ATTACHMENT, 

P-  473- 
See  1.  Assumpsit. 
2.  Attorney. 
3-  Bail. 

4.  Bankrupt. 

5.  Bill  of  Laditsg. 

6.  Practice. 

Foreign  Court. 

See  1.  Judge. 

2.  Judgment. 

3.  Process. 

FoREtGNSRS. 

See  Alien  and  Alien  Enemy. 

Foreign  Judgment* 
See  Judgmeqit.  ,, 

Foreign  Laws. 

See  Writjten  Instrument. 

* 

Foreign  Minister. 
See  Arrest. 

Foreign  Money, 

See  1.  Payment. 
2.  Pleading. 

Foreign  Parts. 

See  1.  Action. 

2.  Army. 

3.  Contract.. 

4.  Marriage. 

5.  Maxims. 
6*  Property. 

7.  Stamp. 

8.  Venue. 


I 


Foreign  Parts,  Offences  in. 
See  Court. 

Forest. 

See  1.  Common. 
2.  Crown. 

FORESTALLING,  p.  473. 

Forfeiture. 

See  1.  Copyhold. 

2.  Crown. 

3.  Ejectment. 

4.  Estate. 


FOR]       INDEX  OF  REFERENCE- 


See  5*  Landlord  and  Tenant. 

6.  Excise  and  Costoms. 

7.  Limitations,  Statute  of. 

8.  Penalty. 

9.  Penal  Statute. 

10.  Pleading. 

11.  Revenue. 

12.  Ship. 

13.  Trade. 

FORGERY,  p.474- 

See  1 .  Bank  of  England* 

2.  Evidence. 

3.  Pleading. 

4.  Session^. 

5.  Stamp. 

6.  Variance. 

• 

Form  of  Action. 

See  1.  Action. 

2.  Amendment. 

3.  Assumpsit. 
4.,  Bankrupt. 

5.  Baron  and  Feme. 

6.  Contract. 

7.  Corporation. 

8.  Debt 

9.  Devise. 

10.  Excise. 

11.  Executor. 

12.  Fishery. 

13.  Guarantee* 

14.  Interest. 

15.  Lottery. 

16.  Money  had  8c  received. 

17.  Money  lent. 

18.  Money  paid. 

19.  Payment. 

20.  Pew. 

21.  Principal  and  Agent. 

22.  See  Revenue. 

23.  Tithes. 

24.  Trover.  • 

25.  Use  and  Occifpafion. 

26.  Waste. 

FORMEDON,  p»  474-  ^ 

FOUNDLING  HOSPITAL, 
p-  475- 

Fox-hunting. 
See  Trespass. 
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FRANCHISE,  p.  475^ 
See  I.  Bail. 

2.  Corporaiion. 

3.  Gaol. 

4.  Sheriff. 

FRAUD,  p.  475. 
See  1.  Action. 

2.  Contract. 

3.  Debtor  and  Creditor. 

4.  Deceit. 

5.  False  Pretences. 

6.  Indictment. 
7*  Jurisdiction. 

8.  Limitations^  Statute  of. 

9.  Partners* 

10.  Pleading. 

11.  Warranty. 

FRAUDS,  STATUTE  OF,  p.476/ 

See  1.  Copyhold. 

2.  Devise. 

3.  Principal  and  Agent. 

Fraudulent  Assignment. 
See  Debtor  and  Creditor. 

Fraudulent  Conveyance. 

See  2.  Penal  Statute. 

2.  Voluutafy  Conveyance. 

Freebench. 

See  Copyliold. 

FREIGHT,  p.  482. 

See  1.  Average. 

2.  Bill  of  Lading. 

3.  Charter-p^ty. 

4.  Conditions. 

5.  Contract. 

6.  Insurance. 

7.  Navy, 

8.  Salvage. 

9.  Ship. 

Fresh  Suit. 
See  Process. 

FRIENDLY  SOCIETY,  p.  467- 

Funds. 

See  Conspiracy. 

Funeral. 

See  Baron  and  Feme* 


3P 

FuBNITUBE. 

See  Action. 


FUR]         INDEX  OF  REFEEENCE.         [GRE 

GOVEBNMENT. 

See  1.  Principal  and  Agent. 


GAME,  p.  487. 

See  1.  Actiqn. 
2.  Animals. 
3*  Grant. 
4.  Payment. 

GAMING,  p.  491. 
See  1.  Amendment. 

2.  Indictment. 

3.  Wager. 

GAOL,  p.  493. 

Gaolbb. 

See  1.  BaiL 
2.  RescMA. 

QAFELKIND^  p.  493- 

Gazette* 

See  Written  Instrument. 

Genebal  Avebaoe. 
See  Average. 

Genebal  Defemcb  Act. 
See  Statute. 

Genebal  PebformancBi  Plea  of. 
See  Bond. 

Genebal  and  Special  Counts. 
See  Assumpsit. 

GIFT,  p.  493- 

GLAMORGANSHIRE   CA- 
NAL ACT,  p.  494. 

Glass. 

See  Penal  Statute. 

GLEANING,  p.  494. 

Glebe. 

See  Clergy. 

G0D9  Act  of. 
See  Contract. 

Goods. 

See  Property. 

Goods  sold. 

See  1.  Action. 
2.  Debt. 


2.  Revenue. 

Gbain. 

See  Com. 

Gbammab  School 
See  School. 

Gbandchildben. 

See  1.  Devise. 

2*  Power. 

GRANT,  p.  494- 

See  1.  Charitable  Use. 

2.  Clergy. 

3.  Copyhold. 

4.  Corporatiop. 

5.  Covenant. 

6.  Crown. 

7.  Custom. 

8.  Dower. 

9.  Heir, 
lo*  Infapt.. 

11.  Joint  Tenant. 

12.  Landlord  and  Tenant. 

13.  Lease  and  Release. 

14.  Life,  Tenant  for. 

15.  Manor. 

16.  Marriage  Settlement. 

17.  Monopoly. 

18.  Pew. 

19.  Pleading. 

20.  Vendor  '£md  Purchaser. 

21.  Quit-rent. 

22.  Tail. 

23.  Tithes. 

24.  Toll. 

25.  Trust. 

26.  Voluntary  Conveyance. 
27;  Way. 

28.  Writtffli  Instrument. 

Gbass. 

See  Tithes. 

Gbbat  Seal. 

See  1.  Pleading. 
2.  Variance. 

Gbbat  Sessions^ 

See  1.  Bill  of  Exceptions. 
2.  Court. 
3*  Judgment. 
4.  Revenue. 
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Geoukb  Charges. 
See  Rent. 


GUARJNTMS,  p.  498f 
See  1.  Bankrupt. 

2.  Bill  of  Exchange. 

3.  Bond. 

4.  Contract. 

5.  Debtor  and  Creditor. 

6.  Deceit. 

7.  Frauds,  Statute  of. 

8.  Inclosure. 

9.  fnsolvent  Debtor. 

10.  Insurance. 

1 1 .  Principal  ^nd  Agent. 

12.  Stampu 

GVJRDIJN  *  WARD,  p.  503- 

See  1.  Infant. 
2.  Poor« 

Guinea. 
See  Coin* 

HABEAS  CORPUS, 
Writ  of,  p.  503. 

See  1.  Bail. 

2.  Bimkjrupt. 

3.  Baron  and  Feme. 

4.  Court. 
5«  Impress. 

6   Penal  Statute. 
7.  Rescue. 

Habendum. 

See  1.  Deed. 

2.  Giant 

3.  Power. 

HACKNEY  COACHES,  p.  50$. 

Half-fay. 

See  Insolvent  Debtor. 

Hare. 

See  PfO(>erty. 

Harvest. 

See  Gleaning. 

HASTINGS, 

Corporation  rf,  p.  506. 

HAWKERS'  *  PEDLARS' A  CT, 
P-  506. 


Hawking. 
See  Grant. 


Hay. 

See  Tithes. 

H^ADBOROUOH. 

See  Corporation. 

HEIR,  p.  506. 
See  1.  Alien* 
3-  Copjfbold. 

3.  CrowQ. 

4.  Devise. 

5.  Dower. 

6.  Estate. 

7.  Gavelkind. 

8.  Guardian. 

9.  Life,  Tenant  for. 

10.  Limitations,  Statute  of. 

11.  Manor. 

12.  Warranty. 

Heralds'  Office. 

See  Written  Instrument. 

Herbage. 

See  Action. 

HERIOT,  p.  509. 

See  1.  Evidence* 
2.  Pleading. 

High  Constable. 
See  Constable. 

High  Treason. 
See  Treason. 

HIGHWAY,  p.  509. 
See  1.  Bridge. 

2.  Constable. 

3.  Costs. 

4.  Inclosure.' 

5.  Replevin.    • 

6.  Tnuit. 

7.  Variance. 

8.  Way. 

HOLIDAYS,  p.  SIS' 

Homage. 

*   iSee  Written  Instryment. 

Hops. 

See  1.  Foirestolling. 

2.  Penal  Statute. 

3,  Titlxei. 


32  HOR} 

Ho]RS£. 

See  1.  Black  Act. 

2.  Vendor  and  Purchaser. 

3.  Warranty. 

Horse-racing,    • 

See  1.  Gaming.    . 

2.  Penal  Action. 

3.  Wager.     . 

HOSPITAL,  p.  515. 
See  Land-tax. 

Hostilities. 

See  1.  Alien  Enemy; 
2.  Pleading. 

Housebote. 

See  Common.  - 

Hue  and  Cry. 

See  1.  Costs. 
2.  Hundred. 

HUNDRED,  p.  515- 
See  1.  Black  Act. 

2.  Costs. 

3.  Revenue. 

Hundred  Court. 
See  Court. 

Hunting. 

See  1.  Grant. 
2.  Trespass. 

Husband  and  Wipe. 
See  Baron  and  Feme. 

Jeofails. 

See  Verdict, 

Ignorance. 

See  1.  Contract. 
2.  Maxims. 

Illegal  Contract. 

See  1.  Landlord  and  Tenant. 

2.  Marriage. 

3.  Navy- 

4.  Pleading. 

5.  Principal  and  Agent.. 

6.  Spirituous  Liquors. 

7.  Taxes. 

8.  Tbeatre. 
^.  Usury. 

xo.  Wag«r. 


INDEX  OF  REFERENCE. 

Illegitimacy. 
See  Bastard. 


tINC 


Illiterate  Deponent. 
See  AfBdavit. 

Imparlance. 

See  1.  Abatement,  Pleas  in. 

2.  Pleading. 

3.  Prai;tice. 

4.  Replevin. 

Implied  Contracts  and  Con- 
ditions. 

See  1.  Auction. 

2.  Contract. 

3.  Landlord  and  Tenant. 

4.  Money  h^d  &  received. 

5.  Monopoly. 

6.  Power. 

7.  Sheriff. 

8.  Taxes. 

9.  Vendor  and  Purchaser. 
10.  Warranty. 

11.. Way. 

Implied  Covenant. 
See  1.  Action. 
2.  Covenant. 

Impounding  after  Tender. 
See  Action. 

IMPRESS,  p.  517. 

See  1.  Apprenticeship. 

2.  Bail. 

3.  Court. 

4.  Habeas  Corpus. 

5.  Master  and  Servant. 

IMPRISONMENT,  p.  519. 

See  1.  Action. 

2.  Arrest. 

3.  Bankrupt. 

4.  Gaol. 

5.  Justice  of  Peace. 

6.  Malicious  Prosecution. 

7.  Navy. 

8.  Pleading. 

9.  Prize. 

INCLOSVRE,  p.  519. 

See  1.  Arbitration. 
2.  Common. 


INC] 

See  3.  Costs. 

4.  Highway. 

5.  Mandamus. 
'  6.  Manor. 

7*  Written  Instrument. 

In-comiko  Tenant. 
See  1.  Action. 
8.  Assumpsit. 
3.  Landlord  dnd  Tenant. 

INCORVOREAL  PROPERTY, 
p.  522. 

See  1.  Common. 

2.  Estate. 

3.  Grant. 

4*  Landlord  and  Tenant 

5.  Market.  . 

6.  Pew: 

7*  Pleading. 

8.  Riveh 

9.  Toll. 

10.  Variance. 

11.  Way. 
I'd.  Window. 

Incumbent. 
See  Cleigy. 

Indebitatus  Counts. 

See  1.  Assumpsit. 

2.  Debt. 

3.  Evideoo^ 

Indemnity; 

See  1.  Bond. 

2.  Contract. 

3.  Guarantee. 

4.  Principal  and  Agent 

Indentueb. 

See  1.  CoYCDftot. 

2.  Infant 

3,  Landlord  and  Tenant 

India. 

See  1.  East  India  Company. 
2.  East  Indies. 
.  3*  Mandamus^ 

niDICTMENT,  p.  522. 

See  1.  Accord  and  Satisfaction 

2.  Action. 

3.  AmendAient. 
4*  Arbittation. 


INDEX  OF  REFERENCE. 


[*ND  ii 

See  5.  Bail. 

6.  Bank  of  England. 

7.  Barratry. 

8.  Black  Act 

9.  Bribery. 

10.  Bridee. 

11.  Bursary. 

12.  Certiorari. 

13.  Coin. 

14.  Cpnspiracy. 

15.  Constable. 

16.  Contract 

17.  Conviction. 

18.  Costs. 

19.  Court. 

20.  Crownl 

21.  Evidence. 

22.  Excise.  . 

23.  Execution. 

24.  False  Pretences. 

25.  Felony. 

26.  Forestalling. 

27.  Forgery. 

28.  Fraud. 

29.  Friendly  Society. 

30.  Highwajr, 

31.  Information. 

32.  Jury. 

33-  Justice  of  Peace. 

34.  Larceny. 

35.  Libel. 

36.  Malicious  Prosecution. 

37.  Mandamus. 

38.  Manslaughter. 

39-  Master  and  Servant. 

40.  Maxims. 

41  •  Misnomer. 

42.  New  Trial. 

43*  Pequry. 

44-  Pleading. 

45.  Poor.* 

46.  Post  Office. 

47-  Principal  &  Accessory. 

48.  Process. 

49.  Property. 

50.  Receiving  stolen  Goods. 

51.  Resunection-men. 

52.  Riot 

53-  Rochester. 
54*  Seduction. 

55.  SetoS. 

56.  Stamp« 

67.  Time.        . 
c 
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See  58.  Toleration. 
59*  Treason. 

60.  Variance. 

61.  Vcouo. 

62.  Way. 

63.  Wil 


Indorsement. 

« 

See  1.  Bond.     . 

2.  Deed. 

3.  ]UuidbMrd  an4  Tenant. 

4.  Vaaame. 
5... Writ. 

Inevitable  Accident. 
See  Action. 

INFJNT,  p.  53«- 

See  1.  Limitations,  Statute  of. 

2.  Pleading. 

3.  Portsmouth. 

4.  Replevin. 

Infbeior  Co^utT. 

See  1-  Action. 
.    ar.  Court. 
3.  Damaj^. 
4'.  Execution. 
^.  New  Triak 
o.  Pbmd  Action. 

7.  Pleading. 

8.  Process. 

9.  Ph>hibittQD. 

10.  MaKcious  Pkmecution, 
&c. 

Infirmary. 

See  ApotinBBigi* 

JNFORMJTXOKeAlMlNALr 

p.  535. 

See  1.  Affidivrit. 

3.  GiMpoflation. 
3..  Cosiii* 

4.  Error. 

5.  Evifloiice. 

7*  Gaim> 

8.  Indictnont. 

9.  Iiitniiion. 

10.  f  kadtntf 

11.  Quo^Wairanto. 

12.  Sestios»» 

13.  Sheriff. 


{INS 

Information,  Pkkal. 
See  Penal  Aetkm. 

Inhabitant. 

.  Sea  Apptemieesliip. 

INHERITANCE,  p.  538. 
See  Heir. 

Injunction.. 
See  Revenue. 

Injury. 

See  Action;    . 

INN^KEEPER,  p.  539- 

Inkiw  Door.. 
See  Procc;^. 

INNS  OF  COURT,  p.  539- 

Inubndo. 

See  Slander. 

Inoculation. 

See  Indictment, 

Inquest. 

See  Coroner. 

INQUIRY, 

Wriff,  p.599- 
See  1.  Bill  oF  Exchange. 

2.  Penalty. 

3,  Replevin. 

Inquisition. 
See  1-  Coof^. 

2.   CWHfD. 

3.  Datttoee. 

4.  Sheriff. 

INSOLVENT  DEBTOR,  f 

•     Seo  1.  Attorney. 

2.  Bail. 

3.  Bankrupt. 

4.  BUI  of  Exchane*; 

5.  EteemioB. 
6..  Pkadii^. 

7.  Prisoner. 

8.  Stesions. 

iNSPECWo^i  Qf  Wbitijkos. 
See  WfitMfl.Uslnupent. 


INSJ 

IlfSTALMBNTi* 

See  i»  <Actkln» 
2.  Penldtjk 

Instance  Coujeit^ 
See  Court. 

Institution. 
See  Loadon. 


INDBX  OF  RBFERBNOEi         [ISS 

INTRVSION,  p.  5«4. 

Joinder  of  Cot^irtsii    ' , 
See  Action,  8lo« 

JOINT  TENJNTS,  p.  584. 
See  1.  D^tige. 
3.  Ejectm^t. 
3.  liandlofd  And  Tenaat. 
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Institution  Book* 

See  Written  Itutrument. 

« 

Instrument. 

See  Written  Instrament. 

INSURANCE,  p.  548. 

See  !•  Acttbd. 
3.  Annuity. 

3.  Bail. 

4.  Bai^krupt 

5.  Conditiojis. 

6.  Convoj. 

7.  Inaolvent  t)ebtor. 

8.  Judgment* 

9.  Lien. 

10.  Lotterjr. 

11.  Mortgage. 

12.  PaYinent. 

13.  Pilot. 

14.  Principal  and  Agent. 

15.  Printer4 

16.  Set-off. 

17.  Stamp. 

1 8.  Variance. 

19.  Witness. 

so.  Written  lasfniment. 

INTEREST,  p.  5«t. 

See  1.  fiond« 
3.  Coifrt. 

3.  Uflu*y. 

Inter  partes^ 
oee  JJeeci. 

iNTERROOATOaiBK 

See  1.  AttwbiBMt. 

2.  PoMim. 
3.'Res0W# 

4.  WrUtCD  IHstnunent. 

Intestacy. 

See  1.  African  Company. 

3.  Executor. 


Journals. 

See  Written  Imtmni^nt. 

Journeyman. 

See  Matter  and  S^rvaat. 

IRELAND,  p.  484. 
Se<^  1.  Petial  Statute. 

3.  Qud  WartTanlo. 

3.  Writteti  Ilislfument. 

lRREaULARITY« 

See  1.  Bail, 
t.  Inquiry. 
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5.  Practiw. 

6.  PitMOilk 

7.  Sheriffs 

8.  Sundty. 

9.  Tffnd^tic« 

Issuable  Plea. 
See  Pleading. 

ISSUE,  p.  585. 

See  1.  Amendment! 

2.  Bail. 

3.  Barbh  anc(  Fefiie. 

4.  Devise. 

5.  £state. 
€•  Excbe. 

7.  l^eignedt  Issue. 

8.  Judgment! 

9.  Marriage  fiettt^ment. 
io«  Pleading* 

11.  Practice. 
13.  Prescription. 

13.  Reeord. 

14.  Tender. 

15.  Trespass. 

Issues. 

SeeProc^. 
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$6  [ISS 

Issue  Money. 
See  Judgment. 

JUDGE,  p.  585. 

See  1.  Action. 

2.  Amendment. 

3.  Court. 

4.  Excommunication. 

5.  Lottery.  - 

6.  Pleading. 

7.  Practice. 

8.  Prohibition. 

9.  Verdict. 

10.  Written  Instrument. 

JUDGMENT,  p.  586. 

See  u  Abatement,  Pleas  in. 
a.  Accord  and Satisiaction. 

3.  Action. 

4.  Amendment. 

5.  Attorney. 

6.  Bail. 

7.  Baron  and  Feme. 

8.  Bill  of  Exchanee, 

9.  Bill  of  Particubrs. . 

10.  Bond. 

1.  Coqtract. 

2.  Costs. 
[J.  Court. 
14.  Ejectment.  . 

5.  Elquity. 
[6.  Enror. 

7.  Estoppel. 

18.  Excise. 

19.  Execution* 

20.  Executor. 
21*  Extinguishment. 

22.  Felony. 

23.  Indictment. 

24.  Inquiry. 

25.  Insolvent  Debtor. 

26.  Interest. 

27.  Ireland. 

28.  Land-tax. 

29.  Malicious  Prosecution. 

30.  Misnomer. 

31.  Pajrment. 

32.  Penal  Action. 

33.  Penalty. 
34*  Pleading. 

35.  Poor. 

36.  Prisoner. 

37.  Procew. 
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See  38.  Probibition. 

39.  Quo  Warranto. 

40.  Record. 

41.  Replevin. 
K               42.  Right,  Writ  of. 

43.  Scire  facias. 

44.  Sessions. 

45.  Set-off. 

46.  Ship. 

47.  Vanance- 

48.  Visitor. 

49.  Written  Instrument. 

Jurat. 

See  Affidavit. 


JURISDICTION,  p.  595. 

See  1.  Arbitration. 
2-  Bankrapt. 

3.  Bill  of  Exchange. 

4.  Clergy. 

5.  College. 

6.  Conviction, 

7.  Court. 

8.  Damages. 

9.  Evidence. 

10.  Excise. 

11.  Excommunication. 

12.  Ireland. 

13.  Justice  of  Peace. 
24.  Judgment. 

15.  LibS. 

16.  London. 

17.  Lottery. 

18.  Master  and  Servant. 

19.  Middlesex.  * 
so.  Pawnbroker. 

21.  Penal  Action. 

22.  Penalty. 

23.  Pleading. 

24.  Poo^ 

25.  Practice. 

26.  Prize. 

27.  Prohibition. 

20.  Replevin. 

29.  Revenue. 

30.  Sessions. 

31.  Sewers* 
•    32.  Sheriff. 

33.  Slave. 

34.  Southwark. 

35.  Taxes. 

36.  Trmt. 
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See  37.  Univenity: 

38.  Visiton 

39.  Written  Instniment 

JURY,  p.  597. 

See  1.  Attachment. 

2.  Bankrupt. 

3.  Bill  of  JLxchange. 

4.  Clergy. 
5*  Interest, 

6.  Jurisdiction. 

\  Libel. 

I.  Mandamus. 
9.  New  Trial. 

10.  PenalQr. 

11.  Quo  Warranto. 

12.  RepleTin. 

33.  Sheriff. 

34.  Trial. 

15.  Verdict. 

16.  Wales. 

17.  Wool. 

18.  Written  Instrument. 

JUSTICE  OF  THE  PEACE, 
p.  598. 

See  1.  Accord  and  Satisfaction. 
3.  Action. 

3.  Ale-hoose. 

4.  Attorney. 

5.  BaiL 

6.  Bastard. 
7*  Constable. 

8.  Conviction. 

9.  Costs. 

10.  Friendly  Society. 

11.  Game.    - 

13.  Highway. 

13.  Imprisonment. 

14.  Indictment. 

15.  Information. 

16.  Lottery. 

17.  Mandamus. 
i8.  Manufacturer. 

19.  Master  and  Servant. 
2a.  Pawnbroker. 

21.  Penal  Action. 

22.  Poor.' 

23.  Settlement. 

24.  Variance. 

JUSTICIES. 

See  Process. 


REFERENCE.        [LAN  yr 

Justification. 

See  1:  Pleading. 

2.  Process. 

3.  Property. 

King's  Bench. 
See  Court. 

KING'S  BENCH  PRISON, 
p.5oi. 

See  1.  Escape. 
2.  Prisoner. 

King's  Palace. 
See  Process. 

King's  Servants.. 

See  1.  Arrest. 
2.  Execution. 

KINGSTON'UPON'HULL, 
p.  602. 

KiNG*s  Waiters. 
See  London. 

Lading,  Bill  of. 
See  Bill  of  Lading. 

LANCASTER,   DUCHY  OF^ 
p.  602. 

Land. 

See  River* 

Landhold^b. 
See  Fences. 

LANDLORD  Sf  TENANT, 
p.  6o2. 

See  1.  Action. 

2.  Arbitration. 

3.  Assumpsit. 

4.  Bankrupt. 

5.  Baron  and  Feme. 

6.  Bedford  Level. 

7.  Bill  of  Particulars* 

8.  Burglary.    . 

9.  Clergy. 

10.  Common. 

11.  Commbn,  Tenants  in* 

12.  Conditions. 

13.  Contract. 

14.  Copyhold* 
151  Corporation. 
16.  Custom. 
17*  Distress. 

C3 
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.    See  18.  ^ectment. 
19.  widened, 
2o»  £xeciitio0. 

21.  Feoces. 

22.  Fixture 

23.  Grant. 

24.  Guardian. 

25.  Heir. 

26.  In-coming  TeapLnt. 

27.  Infaot 

28.  Irelftnd. 

29.  Joint  Tenant, 

30.  Lease. 

31.  Life,  Tenant  for. 

32.  LiD^itfttioQ,  ^dtqt^  of* 

33.  Manor* 

34.  Master  said  Servant. 

35.  Mortgage. 
9£L  Futy^waU. 

37.  Poor. 

38.  Power. 

39.  Property. 

^  40.  Remainder. 

41.  Rent^ 

42.  SettlenKeat. 

43.  Tail. 
44«  Taxe^. 

45.  Use  and  Oooupation. 

46.  Variance. 

47.  Waste. 

48.  Witness. 

LAND-TJX,  p.  6^4, 

See  1.  Certiorari. 
9.  Mandamas. 

Language. 

See  AftiUNvit. 

Lapse. 

See  I^evise. 

LARCSNY,  p.  6m^ 
JSee  1.  Felony, 
2.  Varianeev 

Latitat. 

S^^  Process. 

Lead  Mine*. 
See  Action^ 

Lease.' 

See  1.  InhttfUiMWe. 
2.  In^^oii^y. 


See  3.  Landlord  and  Tenant. 
4.  Master  and  Servant. 
5»  Property. 

6.  Remainder. 

7.  Rent. 

8.  Rolls^  Master  of. 

9.  Stamp. 

10.  Tail. 

11.  Turnpike. 

12.  Variance. 

13.  Written  Instrument. 

LEJSE  4^  MELEASS,  p.  626. 
See  CoHUBon,  Tenants  in. 

Leasikq^ 

See  Gleaniog. 

LEATHER,  p.  6a6. 

See  1.  Indictm^t. 

2.  Penal  Action, 

3.  Penal  5Wute. 

Lectubesrip. 

See  1.  Qlorgy. 
2.  MandamiM^ 

See  1.  Certionurk 

2.  CcMtaUe^ 

3.  Cowt 

4.  Variance, 

LEGACY,  p.  627. 

See  1.  JDevise. 
2.  Stamps 

Legal  Ignorance. 

See  1.  Contract. 
^.  Maxims. 

« 

Legatee.  - 
See  Devise. 

LETTERS,  p*  6tjs. 

See  1.  Payment. 

2.  Pbst  Office. 

3.  Writteft  Instrument, 

Letters  Patent;. 

See  1.  Pleailji9g« 

2.  W»tfeM  bialniment. 

Levari  Facias. 
See  Execution^ 


LIB] 

UBEL,  p.tio7. 

See  1.  BaiL 

2.  Ireland. 

3.  Master  and  Servant. 
4-  Newspaper. 

5.  Slander. 

6.  Variance. 

7.  Venue. 

Liberty. 

See  1.  Bail. 

2.  FranetiKe. 

3.  Sheriff. 

XiCENSE,  p.  651. 

See  1.  AleJiemse. 

2.  Alieci  BneiBjr. 

3.  Clergy. 

5.  Writlen  Instmment. 

LIEN,  p.  i532. 

See  1.  Attovney. 
a.  Banknipt* 

3.  Carrier. 

4.  Consignor&ConBignee. 

5.  Excise. 

6.  Freight. 

7.  Insurance. 

8.  Principal  and  Agent, 
g.  Remainder. 

iQ.  Ship. 

11.  Trover. 

12.  Wharf. 

Life. 

See  Insurance. 

LIFE,  TENANT  FOR^  p.  634. 
See  1.  Manon 

2.  Power. 

3.  Remaindar. 

4.  Trees. 

LIGHT-HOUSE  DUTIES, 
P-634* 

Lights. 

See  1.  Party-»walK 
2.  Window* 

Limitation  Q9  ^ar^Te. 
See  Estate. 
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LIMITATIONS,  STATUTSOF, 
p.  634* 

See  1.  Bond. 

2.  Common^  Tennats  in. 

3.  Conviction. 

4.  EsMe. 

5.  £aecise. 

6.  Gaminir. 

7.  Higb«^v. 

8.  Hundred. 

g.  Imprisoninent. 
io«  Inclosure. 
1 1  •  Justice  of  Peace. 

12.  Malt. 

13.  Penal  Action. 
24.  Pleading^. 

15.  Practice. 

16.  Qqo  Warjvmo. 

27.  Remedial  Statute. 

28.  Sessions. 
19.  Taxes. 

Limits. 

See  Commissiott. 

Linen. 

See  Excise. 

Liquidates  Dama«ss. 
See  Penalty. 

LIFEBPOOI^  p.  6j8. 
See  Pilot. 

Lodgings. 
I^ee  Action* 

LONDON,  p.  639. 

See  2.  Attorney. 

2.  Baron  and  Feftie. 

3.  Impress. 

4.  Poor. 

5.  Taxes. 

Lord's  Act. 

See  2 .  insolvent  Debtor* 
2.  Sheriff. 

Lottery  Act. 
See  Bail. 

Lunatic 

.See  i»  Arirest. 
2.  Bail. 
C4 
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MAGimiATB. 

See  Justice  of,  Peace. 

Malice. 

See  Pleading*. 

MALICIOUS  PMOSECUTION 
ATHD  ARREST,  p.  645. 

See  1.  Action. 

2.  Conviction*  * 

3.  Navy* 

4.  Variance, 

MALT,  p.  647.        '    . 
See  Corn* 

Managing  Cijbrk. 
See  Affidavit. 

MANDAMUS,  p.  648. 

See  I.  Copyhold.* 
s.  Corporation. 

3.  Court. 

4.  Dissenters. 

5.  Highway. 

6.  Issue. 

7.  Judgment. 

8.  Poor. 

9.  Quo  Warranto. 

10.  Southampton. 

11.  Visitor. 

12.  Wool. 

13.  Written  Instrument. 

MANOR,  p.  655. 

See  1.  Ancient  Demesne. 

2.  Commission, 

3.  Common. 

4.  Copyhold. 

5.  Cornwall. 

6.  Custom. 

7.  Evidence. 

8.  Grant. 

9.  Inclo^ure. 

10.  Landlord  and  Tenant. 

11.  Mandamus. 

12.  Pleading. 

13.  Salvage. 

14.  Variance.    . 

15.  Written  I<|itrumeot. 

MANSLAUGHTER,  p.  656. 

MANUFACTURER,  p.  656. 
See  Conviction. 
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Manufactttbbrs,  Sbdqctiom  of. 
See  Indictment. 

Manure. 

See  Landlord  and  Tenant. 

Map. 

See  Copyright. 

Marines. 
See  Prize. 

MARKET,  p.  656. 
See  Custom. 

MARRIAGE,  p.  657. 

See  1.  Adultery. 

2.  Arbitration. 

3.  Baron  and  Feme. 
4*  Contract. 

5.  Dower; 

6.  Pleading. 

7.  Witness. 

8.  Written  Instrument. 

MARRIAGE  SETTLEMENT, 

p.  658. 

See  1.  Covenant. 

2.  Debtor  and  Creditor, 

3.  Devise. 

4.  Estate. 
3.  Heir. 

6.  Power. 

7.  Remainder. 

8.  Trust. 

Marshal. 

See  Prisoner. 

Marshalsea. 
See  Court. 

Martial,  Court. 
See  Court. 

Master. 

See  1.  Action. 

2.  Apprenticeship; 

3.  Army. 

4.  Burglary. 

5.  Court 

6.  Felony. 

Master  in  Chakcery. 
See  St.  Andrew's. 


MAS]        INDEX  OF 

Mastbb  of  thb  Rolls. 
See  Rolls^  Master  of. 

MJSTER  Sf  SERFJNT,  p.  659. 

See  1.  Conyiction. 

2.  Executor. 

3.  Indictment. 

4.  Jostice  of  Peace. 

5.  Landlord  and  Tenant. 

6.  Manufacturer. 

7.  Pilot. 

8.  Pleading. 
9. '  Poor. 

10.  Principal  and  Agent 

11.  Seduction. 
18.  Settlement. 

13.  Ship. 

14.  Witneii. 

MaTTEBS  in  AaOBAVATION. 

See  Trespass. 

MAXIMS,  p.  66a. 

Mayob's  Coubt. 
See  Bail. 

Mbasijbe. 
See  Com. 

Mbeting-house. 
See  1.  Mandamus. 
2.  Poor. 

Mbmbeb  of  Pabliament. 

See  1.  Parliament. 
2.  Process. 

Memobanoum. 

See  1.  Evidence.- 

2.  Stamp. 

3.  Written  Instrument. 

Mebchakt's  Accounts. 
See  Action. 

Meboeb. 

jSee  1.  Devise. 

2.  Estate. 

3.  Landlord  and.Tenant. 

Mebits. 

See  Affidavit; 
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Mesne  Pbocess. 

See  1.  Processr 
2.  SheriflP. 

MESNE  PROFITS,  p,  663. 

See  1  •  Baron  and  Feme. 

2.  Common^  Tenants  in. 

Methodist. 

See  1  /  Dissenters. 
2.  Mandamus. 

Methodist  Chapel. 
See  Poor. 

Middle-man. 

See  Principal  and  Agent. 

» > 

Middlesex. 
See  London. 

Middlesex,  Bill  of. 

See  Process.  

MIDDLESEX ' COUNTY 
COURT,  p.  663. 

See  Attorney* 

MiLITABT. 

See  Army. 

lif  ILITABT  AbbEST. 

See  Action. 

MILITIA,  p.  663, 
See  Attorney. 

Mill  Act. 

See  Hundred. 

Mine. 

See  V*  Action. 

-*  2.  Copyhold. 

3.  Cornwall. 

4.  Poor. 

« 

Minebal. 
See  Grant. 

MlSDEUEANOUB. 

See  1.  Amendment. 

2.  Bail. 

3.  Contract.         j 

4.  Indictment. 

5.  Misnomer. 


4a  MIS] 

MiSFEAZANCE. 

See  Action* 

Misjoinder. 

See  1.  Actkm. 
t.  Flcadiiig. 

MISNOMER,  p.  664. 

See  1.  Amendment. 

2.  Bail. 

3.  Convictioii. 

4.  CorporadoQ. 

5.  Variance. 

MlSREPRESENTATlOir, 

See  1  •  Debtor  and  CSreditor. 
2*  Deceit. 

Mistake. 

See  1.  Deceit: 
s.  Deed. 

MlS-TRIAL. 

S«e  Trial. 

Mitigation. 
See  Damages. 

Modus. 

See  1.  Prohibition^ 
2.  Tithes. 

MOLLITER  MANUS  lU^OSUlT. 

See  Assault  and  Battery. 

Monet. 

See  1.  Coin. 
2.  PleadiDg* 

MONEY  HAD  *  RECEIVED. 
p.  667. 

See  a.  Action. 

2.  Annuity. 

3.  Bankrupt 

4.  Bill  of  Exchange. 

5.  Contract. 

6.  Debtor  and  Cfedbtor. 

7.  Excise. 

8.  Partners, 
g.  'Payment. 

10.  Pleadine. 

11.  Prtnerpd  and  Agent. 

12.  Revenne. 

13.  Vettd<Nrand  Purchaser. 
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MONEY  LENT,  p.  66». 

MONEY  PJID,  p.  669. 

See  1.  Action. 

2.  Bankrupt. 

3.  &iU  of  Exchange. 
4-  Debtor  and  Qreditor. 
5*  Release. 

MONOPOLY,  p.  669. 
See  Patent. 

Month. 

See  1.  Time. 

2.  Whale  Fishery. 

Moral  Obli«atiov. 

See  Contract.  • 

MORTGAGE,  p.  669. 

See  1  •  Baron  and  Feme. 

2.  CopyhoM. 

3.  Ejectment. 
4*  Freight. 

5.  Grant. 

6.  Landlord  aud  Tenant. 

7.  Rent. 

8.  Securities. 

9.  Ship. 

10.  Toll. 

1 1 .  Vendor  and  PuxcliMirf • 

Mortmain. 

See  Charitable  Use. 

Motions. 

Seei.  Bail. 

2.  Bill  of  Exchange. 

3.  Judgment 

4.  Practice. 

MURDER,  p.  670. 

See  I^.  Appeal. 

2.  Manslaughter. 

Music. 

See  Copyright. 

Mutiny  Act. 

See  1.  AmeBdmeBt. 
2m  Axiest. 

3.  Army. 

4.  Court. 

5.  Indictaeiit. 


IIUT] 
MtJTUAii  Cbeoit. 
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See  1.  Banknipt. 
2«  Set-off. 

Mutual  Ebror. 
See  Contract. 

Mutuality. 

See  1.  Auction. 

2.  Contract* 

3.  Vendor  and  Purchaser. 

4.  Wager, 

Mutual  Promisbs. 
See  Pleading. 

Mtstbrt. 

See  1.  Affidavit. 
2.  Bail. 

Names. 

See  I.  MisBomer. 

2.  Pleading. 

3.  Vadwce* 

Naval  Stores. 
See  Navy. 

Nayioablb  Rivbb* 
See  River. 

Navigation. 

See  1.  Aire  and  Calder  Navi- 
gation. 

2.  Bristol    and    Taunton 

Navigation. 

3.  Canal. 

4.  Poor. 

Navigation  Act. 

See  1.  East  India- 

2.  Ship. 

3.  Tiade. 

Njry,  p.6jFo. 

See  1.  Army. 

2.  Contract. 

3.  Habeas  Coigns. 

4.  Impress. 

5.  Prize* 

6.  Ship. 

7.  Santh  Sea. 

NECESSABlBa* 

See  Navy^ 


See  1.  Alien  Goemy^ 
2.  Trade. 

New  Assignment. 

See  1.  Pleading. 
2.  TretyiM 

New  Inn. 

See  Ibbs  of  Coort. 

NEW  TRUL,  p.  67a. 

See  1.  Amendmjent 
2.  Conspiracy 
3*  Damages. 

4.  Gaming. 

5.  Practice. 

6.  Quo  Warranto^ 

7.  Right,  Writ  of* 

8.  Tithes. 

9.  Verdict. 

Nil  debbTi  Plea  oi . 

See  u  Bribery* 
2.  Penal  Actton. 

Nil  habuit  in  Tenementis. 
See  Replevin. 

Nisi  Prius. 

See  1.  Arbitration. 

2.  CourU 

3.  Evidence. 

4.  P^ctice. 

Nolle  PaoaEgvi. 

See  1.  Partnera. 
2.  Pleading* 

NoN  EST  Factum. 

See  1.  BaiL. 

2.  Bond. 

3.  Covenant   . 

4.  Deed. 

NON-JOINDER. 

See  Action, 

NoiNJ^Boa^ 

SetJflidgiAMtf 
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NoN-RE9IJ>ENCE. 

See  1.  Clergy. 

2.  Penal  Action. 

3.  Variance. 

NOKSUIT. 

•  ■ 

See  1.  Action. 

3.  Arbitration. 

3.  Judgment. 

4.  Penal  Action. 

5.  Right,  Writ  of. 

6.  RepIeTin. 

-    NORFOLK  CIRCUIT,  p.  679. 

NORTHUMBEBLAND. 

See  Process. 

NORWICH,  p.  679. 

Notary. 

See  Bill  of  Exchange. 

Notes. 

See  1.  Action. 

2.  Affidavit. 

3.  Apprenticeship. 
4*  Bill  of  Exchange. 
5.  Insolvent  Debtor. 

Not  Guilty. 

See  Pen^  Action. 

NOTICE,  p.  679* 

,  Notice  of  Action. 

See  1.  Justice  of  Peace. 

2.  Practice. 

3.  West  India  Dock. 

Notice  to  Quit. 

See  Landlord  and  Tenant. 

Notices. 

See  1.  Attorney. 

2.  Bail. 

3.  Inquiry* 

NUISANCE,  p.  679. 

See  1.  Bridge. 

2.  Contract. 

3.  Costs. 

4.  Landlord  and  Tenant. 

5.  Principal  and  Agent. 
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Oath. 

See  Perjury. 

OJTH,  ILLEGAL,  p.  680. 

Oblioatiom. 
See  Bond. 

Occupancy. 

See  1.  Copyhold. 

2.  Estate. 

3.  Heir. 

4.  Life,  Tenant  for. 

5.  Master  and  Servant. 
0.  Trespass.  ~ 

Occupies. 

See  !•  Fences. 
2.  Poor. 

Ofvence. 

• 

See  1.  Indictment. 
2.  Information. 

Off-ooino  Tenant. 
See  Action. 

OFFICE  *  OFFICER,  p.  681, 

See  1.  Action. 
2.  Army. 
3*  Arrest. 
4*  Bedford  Level. 

5.  Bye-law. 

6.  Constable. . 

7.  Contract. 

8.  Corporation. 

9.  Costs. 

10.  Court. 

11.  Evidence^ 
IS.  Excise. 

13.  Gaol. 

14.  Highway. 

15.  Indictment. 

16.  Justice  of  Peace. 

17.  King's  Bench  Prison. 

18.  Land-tax. 

19.  Lottery. 

20.  Mandamus. 

21.  Navy. 

22.  Payment. 

23.  Pleading, 

24.  Poor. 

25.  Post  Ojffice. 

26.  Practice. 


OTF] 

See  ^7.  Process. 

.38.  Quo  Warranto. 
.  39.  Replevin. 

30.  Revenue. 

31.  Sheriff. 

32.  Variance. 

Office  Copy. 
See  Affidavit. 

Omnis  Ratihabition  8cc. 
See  Maxims. 

Opeba-house. 

See  1.  Debtor  and  Creditor. 
2.  Frauds,  Statute  of. 

Ordeb. 

See  1.  Action. 

2.  Indictment. 

3.  Insolvent  Debtor. 

4.  Justice  of  Peace* 

5.  Pleading. 

6.  Poor. 

7.  Sessions. 

ORDER  IN  COUNCIL,  p.  684. 
See  Freight. 

Obdnancs* 
See  Army. 

Obioinal. 
See  Copy. 

ORIGINAL  WRIT,  p.  684. 
See  Amendment. 

Out-going  Tenant. 

See  1..  Action. 

2.  Assumpsit. 

3.  I^ndlo(d  and  Tenant. 

OUTLAWRY,  p.  684. 
See  1.  Arbitration. 
3.  Bail. 

3.  Bankrupt. 

4.  Landlord  and  Tenant. 

5.  Payment; 

6.  Sheep-stealing. 

OUTWABD  DoXMt. 

See  Process. 

OVBBSEBB. 

See  I*  Bastard. 
2.' Poor. 
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OWNEBSUIP. 

See  1.  Evidence. 

2.  Fish  and  Fishery. 

3.  Fixtures* 

4.  Grant. 

5.  Highway. 

6.  Landlord  and  Tenant. 

7.  Property. 

8.  River. 

9.  Sessions. 


OXFORD, 

University  of,  p.  687. 

See  University. 

Oyeb. 

See  1.  Abatement,  Pleas  in. '. 

2.  Bond. 

3.  Executor. 

4.  Pleading. 

5.  Practice. 

Palace. 

SeePxooess. 

Palace  Coubt. 
See  Process. 

Palatine,  CbuNTv. 
See  Corporation. 

Palatine. 

See  1.  County. 

2.  Court. 

3.  Ely. 

4.  Jury. 

5.  Process. 

6.  Venue. 

Panel. 

See  Jury. 

Painted  Linen. 
See  Excise. 

Papeb  Books. 

See  1.  Judgment. 
2.'  Practice. 

PapebSi  Clxbk  of. 

See  King's  Bench  Prison. 

PAPIST,  p.  687. 


4$  PAS] 

Parcbner. 

See  1.  Go-parcener, 
a.  Bsiate. 
3.  LimittiCkmBi  Statute  of. 

Pardon. 

See  Indictment. 

Parent. 

See  1.  Master. 
2.  Witness. 

Parent  and  Child. 
See  1 .  Alien  Enemy. 

2.  Ba8tanl« 

3.  Seduction. 

PARLIAMENT,  p-  688. 

See  1.  Action. 

2.  BaiL 

3.  Bribery. 
4*  Convii  > 

5.  Libel. 

6.  Pleading. 

7.  Written  infcrtment. 

Parish. 

See  1.  Clergy. 

2.  Commission. 

3.  CuBlom. 

4.  Debtor  and  Cieditor. 

5.  Highway. 

Parish  Clerk. 

See  1.  Clergy. 
2.  Manaamos. 

Parol  Dbmurrer. 

See  1.  Devise. 
2.  Heir. 

Parson. 

See  1.  Clergy. 
2.  Pleadmg. 

Particulars,  Bili#  oi • 
See  Bill  of  Particulars. 

Parties  to  Aotions. 

See  1.  Aceonou 

2.  Action. 

3.  Auction. 

4.  Bankfupt* 

5.  Baron  and  Feme. 

6.  Bye-Uw. 
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See  7. 

8.  Cbafter'^patty. 
Q.  Choie  in  Action. 

10.  Corporation. 

11.  Covenant. 

12.  Enor. 

13.  Excise. 

14.  Executor. 

15.  False  Pretences. 
i6*  Game.  • 


17.  Gaming. 


Hundred. 
19.  Indictment 
2o»  Insolvent  Debtor, 
ai.  Insurane^# 

22.  Ireland. 

23.  Justice  of  Peace. 

24.  Landlord  and  Tenant. 

25.  Lotteiy. 

26.  Master  and  Servant. 

27.  Maxims. 

28.  Partners. 

29.  Penal  Action^ 

30.  Pilot. 

31*  Post  Office. 

32.  Pound-keeper. 

33.  Power. 

34.  Principal  andt  Agent. 

35.  Print. 

36.  Property. 

37*  Quo  wananta. 
38.  Release. 
3$«  Reptetin* 
40*  ReTemfa^ 
41.  Reversioner. 
.  42.  Salvage. 

43.  Scire  faciii. 

44.  Sberiffr 

45.  Shm. 

46.  Tkbes. 

47.  Trover. 

48.  Trust. 

49.  Vendor  and  Purchaser. 
5a  Use  and  Occupation. 

51.  Waste. 

52.  Written  Insttument. 

PARTITION,  p.  689. 

PARTNERS,  p.  6^6. 

See  1.  Action. 

2.  Alieti  Ettemy; 

3.  Arbiti«ti!oi|. 


PAB]         INDBX  or 

See  4.  Ba3. 

5.  Bankrwt 

6.  BiU  of  Exchange. 
y.  Carrier.    ' 

ft.  CoAditioni.       , 
9.  Defaftor  and  Creditor, 
le.  Deeeil. 

11.  Guarantee. 

12.  Insurance. 

13.  Mtsoomer. 

14.  Payment. 

15.  Releaaew 

16.  Sbtp. 

17.  Tender. 

18.  Tnde. 

19.  Variance. 

20.  Vendor  and  Purcliaser. 

21.  Witne«9. 

Part-owner. 
See  Action. 

PARTY-WALL,  p.  695. 

See  1.  Building  Act. 
•i.  London. 
3.  Window. 

Pasture. 

See  Common. 

PATENT,  p.  6gp 

See  ,1.  Conditions. 

2.  Estoppel. 

3.  Monopoly. 

4.  Scire  iacias.. 

5.  Venue. 

Patino  Act. 

See  1.  St.  Andzev'^. 

2.  St.  Leonard's. 

3.  St.  Marda's. 

Paving^  CoM9irar8tt>NERs. 
See  Action. 

PAUPER,  p.  698. 

aeb  1.  Contract. 

2.  Justice 
3«  Poor. 

4.  Settlement. 

Pawn. 

See  1.  Partners. 

js^  Priac^^  and  Agent. 

3.  Bemamder. 


RE7EHEMCB.         [PEE 
FAWKBROKBR,  p.  699. 

Pay. 

See  1.  Army. 


4? 


1.  Army. 

t.  In&olvent  Debtor. 


PAYMENT,  p.  700. 

See  1.  Action. 

2.  Annuity* 

3.  Attoraeyi. 

4.  Bankmpt* 

5.  Bill  of  Eflccbange. 

6.  Bond. 

7.  Contact. 

8.  Debtor  and  Creditor. 

9.  Eztingusslimient. 
16^  Onasastee. 

1 1 .  Inaolrent  Debtcnr. 

12.  Money  had  fc.  received. 

13.  Navy. 

14.  Pleading. 

15.  Principal  and  Agent. 

16.  Set-off* 

17.  Tender. 

18.  Trover. 

19.  Variance. 

20.  Vendor  and  Purchaser. 

21.  Usury. 

PAYMKirtarMoNEY  iNtoCotmT. 
See  Payment. 

PEACE, 

Articles  of,  p.  70^". 

See  Alien  EQea&y«  . 

Peace,,  Svb&xt  of. 
See  Bail. 

Peace,  Justice  of. 
See  Justice  of  Peace. 

Pedigree. 

See  Evidence. 

Pbdlae. 

See  Hawker. 

> 

PEER,  p.  706. 

See  1.  Bail. 
2.  Pleading. 


48  PEN]        INDEX  OF  REFERENCE. 

PENAL  ACTION  Sf  INFORr 
MATION,  p.  707. 

See  1.  Amendment. 


2.  Bail. 

3.  Bankrupt. 

4.  Briberj. 

5.  Bye-law. 

6.  Conviction. 

7.  Costs. 

8.  Crown. 

9.  Game. 

10.  Insolvent  Debtor. 

11.  Lottery. 

12.  Misnomer. 

13.  New  Trial. 

14.  Payment. 

15.  P<»t-Horse  Act. 

16.  Practice. 

17.  Revenue. 

18.  Sheriff: 

19.  Ship. 

.     , ,  20.  Stamp. 

21.  Trial. 

22.  Turnpike. 

23.  Variance. 

24.  Venue. 

25.  Usury. 

26.  Wool. 

PENAL  STATUTE,  p.  714. 
See  1.  Com. 

2.  Cro#n. 

3.  Leather. 

4.  Letters. 
5*  Lottery. 

6.  Navy. 

7.  Pilot. 

8.  Post-Horse  Act 
9*  X2uarantine. 

10.  Remedial  Sutute. 

11.  Stamp. 
If.  Stock. 

13*  Spirituous  Liquors. 
14.  Sunday. 
15-  Taxes. 

16.  Toleration. 

17.  Trade. 

18.  Usury. 

19.  Written  Instrument. 

PENALTY,  p.  716. 

See  1.  Bond. 
2.  Bribery. 


[PLA 

See  3.  Bye-law. 
4*  Crown. 

5.  Indictment. 

6.  Landlord  and  Tenant. 

7.  Penal  Action. 

8.  Penal  Statute. 

9.  Replevin. 
20.  Sheriff. 

Performance^  Plea  of. 
See  1.  Bond. 

2.  Conditions.  . 

3.  Contract. 

4.  Covenant. 

5.  Pleading. 

PERJURY,  p.  719. 

See  1.  Affidavit. 

2.  Bail. 

3.  Pleading. 

4.  Sessions. 

5.  Variance. 

Permit. 

See  Wine. 

PEW,  p.  720. 

PHYSICIAN,  p.  721. 

Physicians,  College  op. 
See  Bye-^law. 

Pillory. 

See  Execution^ 

PILOT,  p.  721. 

Place  of  Abode. 

See  1.  Affidavit. 

9.  Bail. 

3.  Jury. 

4i  Pleading. 

5.  Practice. 
Plaint. 

See  Process. 

Plaintiff,  Liability  of. 
See  Action. 

Plan,  Deviation  from. 

See  1.  Action. 
2.  Contract. 

Plate. 

See  1.  Penal  Statute. 
2.  Silver  Plate, 
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Pl.£A. 

See  1.  AmeodmeDt. 
2.  Practice. 

PtBAy  EXTENT  OF. 

See  Abatement,  Pleas  in. 

Plea  of  Non  est  factum. 
See  1.  Covenant. 
2.  Deed. 

Plea  of  Perfobmance. 
See  Pleading. 

« 

Plea  puis  dabreign  continu- 
ance. 

See  1.  Amendment. 
2.  Pleading. 

PLEADING,  p.  723. 

See  1.  Counts. 

2.  Penal  Action. 

3.  Practice. 

4.  The  several  Heads. 

5.  Time. 

Pleading,  oiveesis  diebus  et 
tempobibus. 

See  Assault  and  Battery. 

Pleading, Pbesumption  in  sup* 
pobt  of. 

See  Bail. 
Pleading  Mattebs   of   Pbac- 

TICB. 

See  Bail. 

Pleding,  Time  fob. 

See  1.  Amendmenti^ 
2.  Bill  of  Particulars. 

Pleas  in  Abatement. 
See  Abatement,  Pleas  in. 

Pleas,  Joinder  of. 
See  Alien  Enemy. 

Pledge. 

See  1.  Partners. 

2.  Pleading. 

3.  Principdi  and  Agent. 

4.  Replevin. 

5.  Ship. 

6.  Vendor  and  Purchaser. 
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Plubalities. 
See  Clergy. 

Policy. 

See  Insurance. 

Political  Maxims. 
See  Maxims. 

Populab  Action. 
See  Penal  Action . 

POOR,  p.  745. 

See  I.  Bastard. 

2.  Contract. 

3.  Justice  of  Peace 

4.  Sessions. 

5.  Settlement. 
8.  Witness. 

Pobt. 

See  1.  Crown. 
2.  London. 

Pobtbeete. 

See  Quo  Warranto. 

PORTSMOUTH,  p.  774. 

POBTEB. 

See  Carrier. 

PORTUGAL,  p.  774. 

Possession. 
See  Unity. 

Possession,  Defence  of. 
See  I.  Property. 
2.  Trespass. 

Possession,  Unity  of. 
See  Common. 

Post-dating  a  Dbaft. 
See  Penal  Action. 

Postea. 

See  Practice. 

POST-HORSE  ACT,  p.  774. 
See  Variance. 

POST  OFFICE,  p.  776. 

See  1.  Letters. 
2.  Vaiiance. 

POST'MASTEB. 

See  1.  Payment. 
2.  Post  Office, 
d 
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Poundage. 
Sec  Sheriff. 

POUND'BREJCH,   p.  777. 
POUND-KEEPER,  p.  777. 

POWER,  p.  777. 

See  1.  Attorney. 

2.  Devise. 

3.  Tail. 

PRACTICE,  p.  785. 

See  1.  Attorney. 

2.  Bill  of  Particulars. 

3.  Costs. 

4.  Equity. 

5.  Pleading. 

6.  The  different  Heads. 

Practice,  Pleading  Matters 

OF. 

See  Bail.  * 

Prebend. 

See  Clergy. 

Precedent  Conditions. 
See  Conditions. 

PRiECIPE. 

See  Bail. 

Preference. 

See  Debtor  and  Creditor. 

Premium. 

See  Insurance. 

Piepoudre. 
See  Pleading. 

Prerogative. 
See  Crown. 

PRESCRIPTION,  p.  8a« 

See  1.  Copyholder. 

2.  Corporation. 

3.  Custom. 

4.  Incorporeal  Property. 

5.  Pew. 

6.  Pleading* 

7.  Toll. 

8.  Varianoe. 

Presentation. 

Sec  Clergy. 


INDEX  OF  REFERENCE. 


[PRI  . 

Presentment. 

See  1.  Certioraii. 

2.  Highway. 

3.  Justice  of  Peace. 

4.  Written  Instrument. 

Presumption. 
See  !•  Bond. 

2.  Bill  of  Exchange. 

3.  Grant. 

Presumptive  Evidence 
See  Alien  Enemy. 

PpiNCE  OF  Wales. 

See  1.  Intrusion. 
2.  Wales. 

PRINCIPAL  *  ACCESSORY, 
p.  802. 

See  1.  Action. 

2.  Receiving  Stolen  Goods. 

3.  Riot. 

PRINCIPAL  *  AGENT, 

p.  802. 

See  1.  Bailment. 
3.  Bankrupt. 

3.  Bill  of  Exchange. 

4.  Bill  of  Lading. 

5.  Carrier. 

6.  Charter-party. 

7.  Consignor  8t  Consignee. 

8.  Corporation. 

9.  Deceit. 

10.  Deed. 

11.  Guarantee. 

12.  Insurance. 

13.  Landlord  aud  Tenant, 

14.  Pilot. 

15.  Pleading. 
ID.  Revenue. 

17.  Ship. 

18.  Tendei:. 

19.  Trover. 

20.  Trust. 

PRINT,  p.  802. 

PRINTER,  p.  8x2. 
See  Lien. 

Printing. 

See  I.  CrowQ. 

^.  Penal  Action. 
3.  Penal  Statute, 


PRI] 

Prison. 

See  1.  Arson. 

2.  Gaol. 

3.  King's  Bench  Prison. 

4.  Prisoner. 

PRISONER,  p.  812. 

See  1.  Arrest. 

2.  Attorney. 

3.  Bail. 

4.  Escape. 

5.  Habeas  Cor  pas. 

6.  Insolvent  Debtor. 

7.  Process. 

8.  Stamp. 

Pbisoner's  Allowance,  Note 

FOB. 

See  Affidavit. 

Pbisoneb  OF  War. 

See  1.  Alien  Enemy. 
2.  Habeas  Corpas. 

Prisoner,  Recaption  or. 
See  Arrest. 

Privateer. 

See  1.  Action. 
2.  Prize. 

Privilege* 

See  1.  Pleadfng. 

2.  Revenue. 

3.  Sheriff. 

Privileged  Person. 
See  Arrest. 

Privity. 

See  Accord  and  Satisfaction. 

Privy. 

See  1.  Deed. 

2.  Estoppel. 

3.  Stranger. 

PRIVY  COUNCIL,  p.  818. 

PRIZE  *  PRIZE  MONEY, 
p.  818. 

See  1.  Action. 

2.  dourt. 

3.  Exchequer.    ^ 

4.  Insurance. 
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a 

See  5.  Judgment. 

6.  Lottery. 

7.  Maxims. 

8.  Payment- 

9.  Stamp. 
10.  Trespass. 

Probable  Cause. 

See  1.  Jurisdiction. 

2.  Malicious  Prosecution. 

Probate. 

See  1.  Devise. 
2.  Executor. 

Procedendo. 

See  Prohibition. 

Proceedings,  Concurrent. 
See  Action. 

Proceedings,  Set^tin*  asid^. 
See  1.  Inauiry. 

2.  Juagment. 

3.  Misnomer. 

4.  Pleading. 

5.  Practice. 

6.  Process. 

7.  Trial. 

Proceedings,  Staying. 

See  1.  Bail. 

2.  Bill  of  Exchange. 

3.  Bill  of  Particulars. 

4.  Bribery. 

5.  Costs. 

6.  Court. 

7.  Ejectment. 

8.  Error. 

9.  Execution. 

10.  Information. 

11.  Interest. 

12.  Judgment. 

13.  Lottery. 

14.  Penal  Action. 

15.  Practice. 

16.  Replevin. 

17.  Trespass. 

18.  Turnpike. 

PROCESS,  p.  8jo. 

See  1.  Attorney. 

2.  Bail. 

3.  Escape. 

4.  Lottery. 

d2 
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See  5.  Misnomer. 

6.  Partners. 

7.  Scire  facias. 

8.  Secretary  of  State. 

9.  Sheriff. 

10.  Sunday. 

11.  Trespass. 

12.  Wales. 

13.  Writ. 

Process,  Abuse  of. 
See  Action. 

Process,  Ac  ET1AM  in.  ■ 
See  Bail. 

Process,  Amendment  in. 
See  Amendment. 

Process,  Indorsement  on. 
See  Attorney. 

Process,  void.  Liability  of 
Plaintiff. 

See  Action. 

Proclamation. 
See  Crown. 

Proctor. 

See  1.  Court. 

2.  Penal  Action. 

Pbofert. 

See  1.  Deed. 

2.  Executor. 

3.  Pleading. 

Profit. 

See  Custom. 

Prohibition. 
See  Court. 

Promise. 

See  Contract. 

Promissory  Note. 

See  Bill  of  Exchange. 

PROPERTY,  p.  830. 

See  1.  Bankrupt. 

2.  Bill  of  Exchange. 

3.  Calico  Printing. 

4.  Court. 

5.  Crown. 


REFERENCE. 


[PUI 


See  6.  Evidence. 

7.  Fish  and  Fishery. 

8.  Fixtures. 

9.  Grant. 

10.  Highway. 

1 1 .  Tncoiporeal  Property. 

12.  Landlord  and  Tenant. 

13.  Mortgage. 

14.  Partners. 

15.  Pawnbroker. 

16.  Possession. 

17.  Principal  and  Agent. 

18.  Remainder, 
ig.  River. 

20.  Sessions. 

21.  Settlement. 

22.  Sheriff. 

23.  Trees. 

24.  Vendor  and  Purchasei  • 

25.  Whale  Fishery. 

26.  Witness. 

PROPERTY-TAX  ACT,  p.  831. 

Prosecution. 

See  1.  Accord  and  Satisfaction. 

2.  Bail. 

3.  Contract. 

4.  Court. 

Protest. 

See  Insurance. 

Pbout  patet. 

See  1.  Bail. 

2.  Escape. 

3.  Ireland. 

4.  King's  Bench  Prison. 

5.  Pleading. 

Proviso,  Trial  by. 

See  1.  Replevin. 

2.  Trial. 

Public  Bridge. 
See  Bridge. 

Public-house. 

» 

See  Ale-house. 

Puis    DARREION    CONTINUANCE, 

Plea  of.. 

See  1.  Amendment. 
of.  Bankrupt. 

3.  Pleading. 
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PURCHASEB. 

See  Vendor  and  Purchaser. 

Purport. 

See  1.  Forgery. 

2.  Libel. 

3.  Pleading. 

QUAKER,  p.  831. 

Qualification. 
See  Pleading. 

Quantum  meruit. 
See  2.  Assumpsit. 
2.  Evidence. 

QUARANTINE,  p.  832. 

QUARE  IMPEDIT,  p.  832. 

Quarter-Master  General. 
See  Revenue* 

Quarter  Sessions. 
See  1.  Bail. 
2.  Sessions. 

Quarto  die  Post. 
Sec  Process. 

QUAY,  p.  832. 

Quiet  Enjoyment,  Covenant 

FOR. 

See  I.  Covenant. 

2.  Landlord  and  Tenant. 

3.  Way. 

Quit,  Notice  to. 

See  Landlord  and  Tenant. 

QUIT-RENT,  p.  832. 

Quo  MINUS. 

See  Process. 

QUO  WARRANTO,  p.  832. 

Racing. 

See  1.  Gaining. 
2.  Wager*  . 

Ranger. 

See  I.  Common.    . 
2.  Crown. 
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RANSOM,  p.  8j8. 
See  Ship. 

Rape. 

See  Bail. 

Raburb. 

See  Written  Instrument. 

Rate. 

See  1.  Clergy. 

2.  Costs. 

3.  Foundling  Hospital. 

4.  Guarantee. 

5.  Highway. 

6.  Justice  of  Peace. 

7.  Landlord  and  Tenant. 

8.  Mandamus. 

9.  Poor. 

10.  St.  Andrew's. 
12.  Taxes. 

Ratification. 
See  Deed. 

Real  Action,  Parties  to. 
See  I.  Action. 

2.  Amendment. 

3.  Formedon. 

4.  Right,  Writ  of. 

Reasonable  Cause. 
See  Jurisdiction. 

Reasonable  Notice. 
See  Bill  of  Exchange. 

Reasonable  Time. 

See  1.  Jurisdiction. 
2.  Time. 

Re-assurance. 
See  Insurance* 

Recaption. 

See  1.  Arrest. 
2.  Process. 
3*  Sunday. 

RECEIPT,  p.  838. 

Receiver. 

See  1.  Felony. 

2.  Landlord  and  Tenant. 

Receiver's  Book. 

See  Written  Instrument. 
d3 
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RECElfER-GENERJL^ii.Ssg. 

RECEIVTNG    STOLEN 
GOODS,  p.  839. 

RECOGNIZANCE,  p.  839. 

See  1.  Bail. 

2.  Conviction. 

3.  Costs. 

4.  Covenant. 

5.  Scire  facias. 


RECORD,  p.  839. 

See  1.  Amendment. 

2.  Bail. 

3.  Court. 

4.  Escape. 

5.  Estoppel. 

6.  Evidence. 

7.  Execution. 

8.  Ifeland. 

9.  King's  Bench  Prison. 

10.  Pleading. 

11.  Prisoner. 

12.  Southwark. 

13.  Variance. 

14.  Written  Instrument. 

RECORDARI,  p,  840. 

See  1.  Court. 
2.  Replevin. 

Recordbr. 

See  Mandamus. 

Recovery. 

See  Fines  and  Recoveries. 

Recovery,  Former. 
See  Action. 

Recruit — a  Servant. 
See  Action. 

Recruit.^ 

See  Habeas  Corpus.. 

Rector. 

See  Clergy. 

Rectory. 

See  1.  Clergy. 

2.  Commission. 


[REM 

Re-entry. 

See  Landlord  and  Tenant. 

Re-exchange. 

See  Bill  of  Exchange. 

Reference. 

See  1.  Arbitration. 

2.  Bill  of  Exchange. 

3.  Inquiry. 

Regarder. 

See  Common. 

Register  Book. 

See  Bristol  and  Taunton  Navi' 
gation. 

Registrar. 

See  Bedford  Level. 

Registration. 

See  1.  Bedford  Level. 
3.  Clergy. 

Relation. 

.    See  1.  Bankrupt. 

2.  Bill  of  Exchange. 

3.  Process. 

4.  Ship. 

5.  Statute. 

RELEASE,  p.  840. 

See  1.  Contract. 

2.  Marriage. 

3.  Warranty. 

Religion,  Offences  against. 
See  Court. 

REMAINDER,  p.  841. 

See  1.  Devise. 

2.  Ejectment » 

3.  Estate.  , 

REMAINDER-MAtf. 

See  1.  Estate. 

2.  Landlord  and.  Tenant* 

3.  Power. 

4.  Tail. 

Remedial  Action. 

See  2.  Costs. 
2.  Tithes. 
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REMEDIAL  STATUTE, 
p.  843. 

See  1.  Hundred. 

2.  Stxick. 

3.  Witness. 

Remittance. 

See  Priacipal  and^Agent.^ 

Remittitur. 

See  Amendment. 

Removal  of  Causes. 

See  1*  Court. 
2.  Revenue. 

Renewal,  Covenakt  for. 
See  Landlord  and  Tenant. 

ii£Nr,  p.  844- 

See  1.  Assumpsit. 

2.  Baron  and  Feme. 

3.  Distress. 

4.  Inquiry 

5.  Landlord  and  Tenant. 

6.  Payment. 

7.  Poor. 

8.  Power. 

9.  Quit-rent. 

10.  Remainder. 

11.  Tail.. 

Rent-charge. 

See  1.  Action. 
2.  Annuity. 

Repairs. 

See  1.  Bridge. 

2.  Fences. 

3.  Gaol. 

4.  Highway. 

5.  Pleading. 

6.  River. 

7.  Ship. 

8.  Way. 

Repleader. 

See  1.  Penalty. 
2.  Pleading. 

REPLEriN,  p.  844. 

See  1.  Action. 

2.  Aaieiidm*ent. 

3.  Attachment. 
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See  4.  Court. 

5.  Mon^  had  &  received. 

6.  Payment. 

7.  Practice. 

8.  Recordari  facias  loque* 

lam. 

9.  Variance. 

Replication. 

See  Abatement,  Pleas  in. 

Requests^  Court  of< 

See  1.  London, 

2.  Middlesex. 

3.  Pleading. 

4.  Southwarki 

Rescission.  ' 
See  Contract. 

Rescission  op  Contract. 

See  1.  Contract. 

2.  Master  and  Servant. 

3.  Money  had  &  received. 

4.  Partners. 

5.  Payment. 

6.  Vendor  and  Purchaser. 

Rescission  of  Payment. 
See  Annuity. 

RESCUE,  p.  851. 
See  SberiflF,  &«.    ♦ 

Reservation. 
See  Grant. 

Residence. 
See  Clergy. 

Residue. 
.   See  Devise. 

Resignation  Bond. 

See  1.  Clergy. 
2.'  School. 

Respondentia. 
See  Insurance. 

Restitution. 
See  Property. 

RESURRECT!  ON'MEfi, 


p.  851 
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Retainer. 

See  1.  Action, 
s.  Contract. 
3.  Pleading 

Return. 

See  1.  Mandamus. 

2.  Sheriff. 

3.  Writ. 

REVENUE,  p.  851. 

See  1.  Bankrupt. 

2.  Bark: 

3.  Beer. 

4.  Court. 

5.  Excise  and  Customs. 

6.  Malt. 

7.  Penal  Action. 

8.  Penal  Statute. 

9.  Post-Horse  Act. 

10.  Prize. 

11.  Prohibition. 

12.  Receiver-General. 

13.  Ship. 

14.  Silk  Stuffs. 

15.  Spirituous  Liquors. 

16.  Stamp. 
.17.  Taxes* 

18.  Trade. 

19.  Venue. 

20.  Wine. 

REVERSIONER,  p.  852. 

See  1.  Landlord  and  Tenant. 
2.  Power. 

Reversion. 
See  Tail. 

REWARD,  p.  852. 

RiENs  Arrere. 
See  Rent. 

RIGHT,  WRIT  OF,  p.  852. 

RIOT,  p.  854. 

Riot  Act. 

See  Hundred. 

RIVER,  p.  854. 

See  1.  Fishery. 
2.  Thames. 
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Road. 

See  1.  Bridge. 
2.  Highway. 

Robbery. 

See  1.  Burglary. 
2.  Felony. 

ROCHESTER, 

City  of,  p.  855. 

ROGUES^  VJGJB0ND,p.S5S. 

See  Vagrant. 

Rolls,  Case  sent  from. 
See  Practice. 

ROLLS,  MASTER  OF,  p.  855. 

Rule  of  Court. 

See  1.  Accord  and  Satisfaction. 

2.  Action, 

3.  Affidavit. 

4.  Arbitration. 

5.  Attachment. 

6.  Bribery. 

7.  Ejectment. 

8.  Execution. 

9.  Insolvent  Debtor. 

10.  Jury. 

11.  King's  Bench  Prison. 

12.  l^ractice. 

13.  Prisoner. 

14.  Writ. 

Rule  Nisi. 

« 

See  Affidavit. 

st.jlbjn's  corporation, 

p.  855. 

ST.AN DREW'S  Sf  St.GEORGKs, 
Holbom,  p.  855. 

St.  DOMINGO,  p.  856. 

St.  LEONARD'S,  ShorediUh, 
p.  856. 

St.  MARTIN'S,  p.  856. 

St.  NICHOLAS',  Deptford, 
p.  856. 

St.  NICHOLAS',  Rochester, 

p.  856.      ' 
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SaItE. 

See  1.  Assumpsit. 
a.  Auction. 

3.  Pleading. 

4.  Vendor  and  Purchaser. 

SALVAGE,  p.  856. 

Satisfaction. 

See  Accord  and  Satisfaction. 

Schedule. 

See  1.  Deed. 
2*  Stamp. 

SCHOOL,  p.  857. 

See  1.  Assumpsit. 
2.  Bankrupt 

SciENTSB. 

See  1 .  Vendor  and  Purchaser. 
2.  Warranty. 

Scilicet. 

See  Pleading. 

SCIRE  FACIAS,  p.  858. 

See  !•  Amendment. 

2.  Attorney. 

3.  Bail. 

4.  Bankrupt. 
5fc  Covenant. 

6.  Crown. 

7.  Excommunication. 

8.  Executor. 

9.  Penalty. 

10.  Pleading. 

11.  Variance. 

SciEE  Facias  to  revive  a  Judg- 
ment. 

See  Bail. 

S90LD. 

See  Indictment. 

SCOTLAND,  p.  859. 

Sea. 

See  Crown. 

Seaman. 

See  1.  Impress. 
2..  Ship. 

Seal. 

See  Written  Instrument. 
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Sealer  of  Writ. 
See  Attachment. 

Seal  Office. 
See  Practice. 

Searcher. 

See  Leather. 

SECRETARY  OF  STATE, 

P*  859- 
See  Process. 

r 

SECURITIES,  p.  859. 

See  1.  Mortgage. 
2.  PenalStatute* 

Security  of  the  Peace. 
See  Payment. 

Seducing  Artificers. 
See  Indictment. 

SEDUCTION,  p.  859. 
See  1.  Action. 

2.  Master  and  Servant. 

Seised  Covenant  to  stand. 
See  Covenant. 

Seisin. 

See  1.  Pleading. 

2.  Right,  Writ  of. 

3.  Taa. 

Sentence. 
See  Visitor. 

Separation. 
See  Adultery. 

Sequestration. 
See  I.  Clergy. 

2.  Process. 

Serjeant's  Inn. 
See  Judgment. 

Servant. 

See  1.  Action. 
9.  Bankrupt. 

3.  Burglary. 

4.  Foreign  Minister. 

5.  Master  and  Servant. 

6.  Seduction. 
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Servant,  Enlistment  of. 

See  Army. 

Servants  of  King.  ^ 

See  1.  Arrest. 
2.  Execution. 

Services. 

See  1 .  Attorney. 
2.  Bail. 

SESSIONS,  p.  86o. 

See  1.  Bail. 

2.  Certiorari. 

3.  Conviction. 

4.  Court. 

5.  Dissenters. 

6.  InclosDre. 

7.  Indictment. 

8.  Insolvent  Debtor. 

9.  Judgment. 
10;  Mandamus. 
11.  Poor. 

It.  Prohibition. 

13.  Variance. 

14.  Wales. 

Setting  aside  Proceedings. 

See  1-  Bail. 

2.  Ejectment. 

3.  Inauiry. 

4.  Judgment. 

5.  Misnomer. 

6.  Pleading. 

7.  Practice. 

8.  Process. 

9.  Trial. 

SET-OFF,  p.  865. 

See  1.  Action. 

2.  Annuity* 

3.  Bankrupt. 

4.  Covenant. 

5.  Executor. 

6.  Insurance. 

7.  Landlord  and  Tenant. 

8.  Partners. 

9.  Payment. 

10.  Pleading. 

11.  Principal  and  Agent. 

12.  Replevin. 

13.  Trespass. 
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Settlement. 
See  1.  Grant. 

2.  Marriage  Settlement. 

3.  Sessions. 

4.  Witness. 

SETTLEMENT    OF    THE 
POOR,  p.  867. 

SEfZURE. 

See  Pleading. 

Several  Pleas. 
See  Penal  Action. 

Sexton. 

See  Debtor  and  Creditor. 

SEWERS,  p.  896. 

Sham  Demurrer. 
See  Pleading. 

Sham  Plea. 

See  Pleading. 

SHEEP^STEJLING,  p.  897. 

Sheffield. 
See  Court. 

SHERIFF,  p.  897. 

See  1.  Attachment. 

2.  Bail. 

3.  Contract. 

4.  Escape. 

5.  Estecution. 

6.  Landlord  and  Tenant. 

7.  London. 

8.  Payment. 

9.  Process. 
10.  Replevin. 

'11.  Rescue. 
12.  Variance, 

Sheriff's  Return  conclusive. 
See  Bail. 

SHIP  *  SHIPPING,  p.  909. 

See  1.  Average. 

2.  Bankrupt. 

3.  Charter-party. 

4.  Conditions. 

5.  Consignor  &|Consignee. 

6.  Contract. 

7.  Convoy. 
8.-  Crown. 
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See  9.  Demurrage. 

10.  East  ladiiu 

11.  Freight. 

12.  Insurance. 

13.  Maxims. 

14.  Navy. 

15.  Partners. 

16.  Penal  Statute. 
*  17.  Pilot. 

18.  Pleading. 

19.  Prohibition. 

20.  Property-tax. 

21.  Quarantine.. 
32.  Salvage. 

23.  Slave. 

24.  Trade. 

25.  Variance. 

26.  Wreck. 

Sbipping. 

See  1.  Bill1:>f  Lading. 

2.  Poor. 

3.  Principal  and  Agent. 

Ship  Pabt-ownbrs. 
See  Action. 

Ship's  Husband. 
See  Action. 

Shooting. 
See  Grant* 

SILK  STUFFS,  p.  917. 

SILVER  PLATE,  p.  917. 

Similiter. 

See  Amendment. 

Simony. 

See  Clergy. 

Sittings  in  Term. 

See  Abatement  by  Death. ' 

Sitting  after  Term. 
See  Time. 

SLANDER,  p.  917. 
See  1.  Action. 
2.  Evidence. 
3-  Libel. 

4.  Master  and  Servant. 

5.  Partners. 

6.  Pleading. 

7.  Variance. 
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SLAVERY,  p. 920. 

Small-pox. 

See  Indictment. 

Smuggling. 

See  1.  Exchequer. 

2.  Excise. 

3.  Pleading. 

4.  Prohibition. 

Soap. 

See  Penal  Statute. 

Soldier. 

See  1 .  Army. 

2.  Arrest. 

3.  Indictment. 

4.  Poor. 

5.  Settlement. 

Solicitor. 

See  Attorney. 

Solvit  ante  Dibm.         * 
See  Bond. 

Sough. 

See  Grant. 

SOUTHAMPTONPOOR'sACT, 
p.  921. 

SOUTH  SEA   COMPANY, 

p.  921. 

See  Contract. 

SOUTHWARK,  p. 921. 
See  1.  London. 
2.  Process. 

SouthwarkCourt  OP  Requests. 
See  Attorney. 

Special  and  General  Counts. 
See  Assumpsit. 

Special  Bail. 
See  Bail. 

Special  Jury. 
See  Jury. 

Special  Property. 

See  1.  Property. 
2.  Trees. 
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Special  Verdict. 
See  Verdict. 


SpECIiICATION,DEVIATION  FROM. 

See  1.  ActioD. 
3.  Contract. 

SPIRITUOUS   LIQUORS, 
p.  922. 

See  Conviction. 

Spiritual  Corporations. 
See  Grant. 

Spiritual  Court. 

See  1.  Court. 

2.  Judgment. 

3.  Prohibition. 

Spiritual  Judge. 
See  Action. 

Spiritual  Person* 
See  Clergy. 

Stage. 

See  Theatre. 

STAGE  COACH,  p.  922. 

See  1.  Post-Horse  Act. 
2.  Turnpike. 

STAMPS,  p.9«2. 

See  1.  Action. 
2.  Arbitration. 
3*  Bankrupt. 

4.  Bill  of  Exchange. 

5.  Executor. 

6.  Settlement. 

Standing  Crop. 
See  Forestalling. 

STATUTE,  p. 928. 

See  1.  Action. 

2.  Contract. 

3.  Corporation. 

4.  Pleading. 

5.  Practice. 

6.  Remedial  Statutes. 

7.  Time. 

8.  Variance. 


[STO 

Statute,  Preamble  of. 

See  1.  Bankrupt. 
2.  County. 

Statute  of  Frauds. 
See  Frauds,  Statute  of. 

Statute  op  Limitations. 
See  Limitations,  Statute  of. 

Staying  Proceedings. 

See  1.  Bail. 

2.  Bill  of  Exchange. 

3.  Bill  of  Particulars 

4.  Bribery. 

5.  Costs. 

6.  Ejectment. 

7.  Error. 

8.  Execution. 

9.  Information* 

10.  Interest. 

11.  Judgment. 

12.  Lottery. 

13.  Penal  Action. 

14.  Practice. 

15.  Replevin. 

16.  Trespass* 

17.  Turnpike. 

Steward. 

See  1.  Copyhold. 
2.  Manor. 

Still. 

See  Conviction. 

Stipulated  Damages. 
See  Penalty. 

STOCK,  p.  931. 

See  1 .  Bank  of  England* 

2.  Mandamus. 

3.  Money  bad  &  received. 
4»  Principal  and  Agent. 

Stock-broker. 

See  1.  Felony. 
2.  London. 

Stock<^jobbikg. 

See  1.  Contract. 
2.  Pleading. 

Stolen  Goods. 
See  Felony. 


STO]  INDEX  OF 

Stoppage  in  Transitu. 
See  Vendor  and  Purchaser. 

Stranding. 

See  Insurance. 

STRJNGER,  p.  931. 

See  1.  Accord  and  Satisfaction* 

2.  Deed. 

3.  Estoppel. 

STRATFORD'UPON'A  VON, 
P-  932- 

Stream. 

See  River. 

Sub-agent. 

See  Principal  and  Agent. 

Subpoena. 

See  Witness. 

Subscription. 
See  Attomey- 

Subsbquent  Assent. 
See  Maxims. 

Suggestion. 

See  1.  Attorney. 

2.  Costs. 

3.  London.     ^ 
4*  Penalty. 

5.  Prohibition. 

6.  Southwark, 

Summons. 

See  1.  Practice. 
2.  Process. 

SUNDAY,  p.  932. 

See  I.  Arrest. 
2.  Bail. 

Supercargo. 
See  Ship. 

Superior  Court. 
See  Court. 

SUPERSEDEAS,  p.  932. 

See  1.  Prisoner. 
2.  Variance. 
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Surcharge. 

See  Common. 
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Surety. 

See  1.  Bail. 

2.  Bankrupt. 

3.  Bill  of  Exchange. 

4.  Contract. 

5.  Guarantee. 

6.  Insolvent  Debtor. 


7.  Principal  and  Agent. 

8.  Replevin. 


Surety  of  Peace. 
See  Bail. 

SURGEON,  p.  933. 

Surplusage. 

See  1.  Pleading. 
2.  Variance. 

Surrender. 

See  1  •  Landlord  and  Tenant. 
2.  Trust. 

Surveyor. 

See  1.  Highway.  * 

2.  Principal  and  Agent. 

Survivorship. 

See  1.  Partners. 
2.  Trade. 

Suspicion. 

See  1.  Excise. 
2.  Pleading. 

Suspicion  of  Felony. 
See  Arrest. 

Symbolical  Delivery. 

See  1.  Delivery. 

2.  Frauds,  Statute  of. 

TAIL,  ESTATE  IN,  p.  933. 
See  1.  Copyhold. 
2«  Warranty. 

Tail,  Tenant  in. 

See  Marriage  Settlement. 

Tales. 

See  Jury. 
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Tanner. 

See  1.  Indictmeot. 

2.  Penal  Action. 

3.  Penal  Statute. 

Tavern. 

See  Ale-house. 

Tax. 

See  1.  Land-tax. 

2,  Poor. 

3.  Property-tax. 

TAXES,  p.  934. 

See  1.  Evidence. 

2.  Excise  and  Customs. 

3.  Grant. 

4.  Guarantee. 

5.  Landlord  and  Tenant. 

6.  Payment. 

7.  Receiver-General. 

8.  St.  Andrew's. 

Tax*-qath£rbb. 

See  Bankrupt. 

Tea. 

See  Conviction. 

Tenancy; 

See  Landlord  and  Tei^nt. 

Tenant. 

See  Landlord  and  Tenant. 

Tenant  fob  Life. 

See  Life,  Tenant  for. 

Tenant,  In-comikg. 
See  Action. 

Tenants  in  Tail. 
See  Tail,  Estate  in. 

Tenants,  Joint. 
See  Joint  Tenants. 

Tenant  pur  avter  Vie. 
See  Life,  Tenant  for. 

Tenant-bight. 
See  Copyhold. 

Tenants. 

See  Action. 
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Tenants  in  Common. 

See  Common,  Tenants  in. 

TENDER,  p.  935. 

See  1.  Conditions. 

2.  Debtor  and  Creditor. 

3.  Pleading. 

4.  Variance. 

Tender,  Impounding  after. 
S^e  Action. 

Tenor. 

See  1.  Forgery. 

2.  Pleading. 

3.  Variance. 

Tenure. 

Se^  Inclosure. 

Term. 

See  Inheritance. 

Term,  Sittings  after. 
See  Time. 

Terre  Tenant. 
See  Scire  facias. 

Terrier. 

See  Written  Instrument.    " 

Testatum  Writ. 
See  Process. 

THAMES,  p.  936. 
See  Pilot. 

THEATRE,  p.  937. 

See  1.  Contract. 

2.  Debtor  and  Creditor. 

3.  Excise. 

4.  Grant. 

Theft. 

See  Felony. 

Threat. 

See  Indictment. 

Ticket. 

See  Lottery. 

Timber. 

See  !•  Action. 

2.  Tithes. 

3.  Trees. 
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TIME,  p.  937- 

See  1 .  Abatement^  Pleas  in. 

2.  Penal  Action. 

3.  Pleading. 

4.  Practice. 

5.  Prisoner. 

6.  Process. 

7.  Settlement. 

8.  Sunday^ 

9.  Variance. 
ID.  Whale  Fishery. 

Tin. 

See  Poor. 

TITHE,  p.  938. 

See  1.  Auction. 

2.  Distress. 

3.  Gavelkind. 

4.  London. 

5.  Poor. 

6.  Prohibition. 

Title. 

See  1.  Affidavit. 
2.  Declaration* 

Title,  Covenant  for. 

See  1.  Covenant. 

2.  Landlord  and  Tenant. 
.  3.  Verfdor  and  Purchaser. 

Title  Deeds. 

See  1.  Mortgage. 

2.  Vendor  and  Purchaser. 

TOLERATION  ACT,  p.  941. 

See  1.  Accord  and  Satisfaction, 
2.  Dissentqrs. 

TOLL,  p.  941- 

See  I.  Assumpsits 

2.  Bath. 

3.  Corn. 

4-  Corporation. 

5.  Market* 

6.  Poor. 

7.  Prescription. 

8.  Principal  and  Agent. 

9.  Settlement. 
10.  Turnpike. 

TONE,  p.  943. 
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TOBT. 

See  1.  Accord  and  Satisfaction. 

2.  Action. 

3.  Corporation. 

ToKT,  Action  in,  Fobm.of^ 
See  Action. 

Tort,  Parties  to  Actions  of. 
See  Action. 

Towing-path. 
See  River. 

Town. 

See  Corporation. 

TRADE,  p.  943. 

See  1.  Alien  Enemy. 

2.  America. 

3.  Bye-law. 

4.  Contract. 

5.  East  India. 

6.  Excise  and  Customs. 

7.  Revenue. 

Tradbsman. 

See  Indictment. 

Tbanscbipt. 

See  Amendment. 

Transfeb  Books. 

See  Written  Instrument. 

Tbanspobtation. 

See  Baron  and  Feme. 

Travelling  Post, 
See  Post-Horse  Act. 

Travbrsk. 

See  1.  Bond. 

2..  Mandamus.  . 

3.  Pleading. 

4.  Replevin. 

5.  Trespass. 

TREASON,  p.  945. 

See  1.  Coin. 

2.  Commitment. 

3.  Variance. 

Treasurer. 

See  1.  Mandamus. 

2.  Penal  Statute.    , 

3.  Trust. 

4.  West  India  Dock. 
I 
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Treaty. 

See  1.  America. 
2.  Portugal. 

TREES,  p.  945. 
See  1.  Action. 

2.  Copyhold. 

3.  Crown. 

TRESPASS,  p.  946. 

See  1.  Action. 
^.  Bankrupt. 

3.  Bridge. 

4.  Common,  Tenants  in. 

5.  Costs. 

6.  Court. 

7.  Ejectment. 

8.  Excise. 

9.  Fences. 

10.  Fishery. 

11.  Judgment. 

12.  Justice  of  Peace. 

13.  Malicious  Prosecution. 

14.  Mesne  Profits. 

15.  New  Assignment. 

16.  Pew. 

17.  Prize. 

18.  Property. 

19.  Revenue. 

20.  Sheriff. 

21.  Variance. 

Trespassebs. 

See  !•  Accord  and  Satisfaction. 
2.  Action. 

TRIAL,  p.  949. 

See  1.  Amendment. 

2.  Bill  of  Exchange. 

3.  Court. 

4.  Crown. 

5.  Damages. 

6.  Excise. 

7.  Felony. 

8.  Indictment. 

9.  Judgment. 

10.  Mandamus. 

11.  New  Trial. 

12.  Penal  Action* 

13.  Pleading. 

14.  Practice. 

15.  Replevin. 

16.  Verdict. 

17.  Wales. 

18.  Wool. 


REFERENCE. 

Trier. 

See  Leather. 
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Trinity-house. 

See  1.  Corporation. 
2.  Ship* 

neOFEK/p-gss. 

See  1.  Action. 

2.  Bail. 

3.  Commoui  Tenants  in. 

4.  Excise. 

5.  Landlord  and  Tenant. 

6.  Practice. 

7.  Principal  and  Agent. 

8.  Property. 

9.  Trees. 

Trover,  Ac  etiam  of. 

See  Bail. 

« 

Trover,  Previous  Demanp. 
See  Bankrupt. 

TRUST,  p.  955. 

See  1.  Bankrupt. 

2.  Chose  in  Action. 

3.  Contract. 

4.  Copyhold. 

5.  Covenant. 

6.  Felony. 

7.  Marriage  Settlement. 

8.  Power. 

9.  Ship. 

ID.  Turnpike. 

11.  Written  Instrument, 

Trustee. 

See  1.  Action. 

2.  Alien  Enemy. 

3.  Bridge. 

4.  Debtor  and  Creditor. 

5.  Estoppel. 

6.  Evidence. 

7.  Hundred. 

8.  Poor. 

9.  Recognizance. 

Trustee,  Public 
See  Action. 

Tumbling. 
See  Theatre. 


TUN]       INDEX  OF  REFERENCE. 


TuNBRIDOB  WbLLS. 

See  1.  Action. 

2.  Baron  and  Feme. 

TURBABY. 

See  1.  Common* 
2.  Pleading. 

TURNPIKE,  p.  961. 

See  ].  Bath. 

2.  Bridge. 

3.  Trust. 

Umpire. 

See  Arbitration. 

Unavoidable  Accident. 
See  Action. 

Underwriter. 

See  t.  Action. 
2.  Insurance. 

UNIVERSITY,  p.  961. 

See  1.  Cambridge. 

2.  Court. 

3.  Mandamus. 

4.  Visitor. 

United  States. 
See  America. 

Ukity. 

See  1.  Common. 

2.  Incorporeal  Propert}*. 

Unity  op  Possession. 
See  Way. 

Ukder-Siierifv. 
See  Sheriff. 

Uniformity. 
See  Clergy. 

USE  if  OCCUPATION,  p.962 

Uses. 

See  1 .  Charitable  Uses. 

2.  Copyhold. 

3.  Covenant. 

4.  Power. 

5.  Trusty 

6.  Written  Instrument. 
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USURY,  p.  963. 

See  1.  Pleading. 

2-  Principal  and  Agent. 

3.  Variance. 

4.  Witness. 

Uttering. 
See  Coin. 

Vacation. 

See  1.  Process. 

2.  Warden. 

3.  Writ. 

Vagabond. 

See  Rogue  and  Vagabond. 

VAGRANT,  p.  967. 

VARIANCE,  p.  967. 

See  1.  Abatement,  Pleas  in. 

2.  Amendment. 

3.  Assumpsit. 

4.  Bond. 

5.  Libel. 

6.  Maxims. 

7.  Misnomer. 

8.  Penal  Action. 

9.  Pleading. 
10.  Slander. 

Variance  in  Bought  and  Sold 
Notes. 

See  Vendor  and  Purchaser. 

Venditioni  Exponas. 
See  Sheriff. 

VENDOR  *  PURCHASER, 
p.  979. 

See  1.  Assumpsit. 

2.  Auction. 

3.  Bankrupt. 

4.  Bill  of  Lading. 

5.  Bill  of  Particulars. 

6.  Carrier. 

7.  Conditions. 

8.  Consignor  8c Consignee. 

9.  Contract. 

10.  Copyhold. 

11.  Corn. 

12.  Corporation. 

13.  Covenant. 
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)ee  14.  Crown. 

15.  Debtor  and  Creditor. 

16.  Deceit. 

17.  Ejectment. 

18.  Exchange. 
19*  Execution. 
20.  Forestalling. 
•Ji.  Frauds,  Statute  of. 

22.  Grant. 

23.  Infant. 

24.  Insolvent  Debtor. 

25.  Larceny. 

26.  Lien. 

27.  Lottery. 

28.  Master  and  Servant. 

29.  Partners. 

30.  Pawnbroker. 

31.  Payment. 

32.  Pleading. 

33.  Principal  and  Agent. 

34.  Ransom. 

35.  Set-oft'. 

36.  Sheriff. 

37.  Ship, 

38.  Stamp* 

39.  Toll. 

40.  Trover. 

41.  Variance. 

42.  Venue. 

43.  Voluntary  Conveyance. 

44.  W^arranty. 

45.  Written  Inslrument. 


Venire  de  Novo. 

*  t 

* 

'    See  1 .  Bill  of  Exceptions. 

2.  Damages. 

3.  Error. 

4.  Jury. 

5.  Libel. 

Venire  Facias. 
See  Process. 

VENUE,  p.  991. 

Sec  1.  Attorney. 

2.  Bail. 

3.  Black  Act. 

4.  Forgery. 

5.  Indictment. 

6.  Libel. 

7.  Mandamus. 

8.  Newspaper. 


See  9.  Penal  Action* 
10.  Replevin. 
,11.  Usury. 

VERDICT,  p.  996. 

See  1.  Account. 

2.  Action. 

3.  Amendment. 

4.  Arbitration. 

5.  Bill  of  Exchange. 

6.  Bill  of  Particulars 

7.  Bribery. 

8.  Damages. 

9.  Error. 

10.  Indictment. 

11.  Interest. 

12.  Judgment. 

13.  Misnomer. 

14.  Monopoly. 

15.  Penal  Action. 

16.  Penalty. 

17.  Perjury. 

18.  Pleading. 

19.  Process. 

20.  Replevin. 

21.  Set-off. 

22.  Slander. 

23.  Trial. 

Verdict,  Faults  cured  by. 

See  1.  Monopoly. 
2.  Pleading. 

Verification. 
See  Pleading. 

Vexatious  Suit. 
See  Action. 

Vicar. 

See  Clergy. 

Vice  Consul. 

See  Written  Instrument. 

Videlicet. 

See  1.  Pleading. 

2.  Set-off. 

3.  Variance. 

Vi  ET  Armis. 

See  Judgment. 


VIE] 

View. 

See  Penal  Action. 


FILL,  p.  997. 

VISITOR,  p.  997, 

rOLUNTARYCONFEYANCE, 
p.  998. 

See  Debtor  and  Creditor. 

VoLUNTEBfiS. 

Sec  1.  Army. 
2.  Arrest* 

Vote. 

See  1.  Bribery. 

2.  Bye-law. 

3.  Penal  Statute. 

Voting. 

See  Bedford  Level. 

VOTAOE. 

See  Freight, 

WAGER,  p.  998. 

Wages. 

See  1.  Manufacturei 

2.  Marriage. 

3.  Master  and  Servant. 

4.  Ship. 

5.  Variance. 

Waogon-way. 
See  Grant. 

Waiver. 

See  1.  Deed. 

2.  Estate. 

3.  Landlord  and  Tenant. 

Waivee  of  a  Right. 
See  Maxims. 

Waiver  of  Irregularity. 

See  1.  Misnomer: 

2.  Penal  Action. 

3.  Practice. 

4.  Process. 

5.  Sheriff. 

6.  Sunday. 

7.  Trial. 
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WALES,  p.  999. 

See  1 .  Bill  of  Exceptions. 

2.  Court. 

3.  Judgment. 

4.  Jury. 

5.  Revenue. 

6.  Venue. 

7.  Welch. 
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Wales,  Prince  of. 
See  Intrusion. 

War. 

See  Alien  Enemy. 

Ward. 

'  See  Guardian. 

WARDEN,  p.  lopo. 
See  Inquiry. 

Warrant. 

See  1.  Action. 

2.  Attorney. 

3.  Constable. 

4.  Distress. 

5.  Justice  of  Peace. 

6.  Process. 

7.  Secretary  of  State. 

8.  Sheriff. 

9.  West  India  Dock. 

Warrant  of  Attorney. 

See  1.  Amendment. 

2.  Bai*on  and  Feme. 

3.  Debtor  and  Creditor. 

4.  Execution. 

5.  Executor. 

6.  Infant. 

7.  Insolvent  Debtor. 

8.  Judgment. 

9.  Penalty. 

10.  Power. 

11.  Prisoner. 

12.  Scire  facias. 

13.  Sheriff. 

14.  Stamp 

15.  Written  Instrument. 

• 

WARRANTY,  p.  1000. 

See  1.  Action. 

2.  Contract. 

3.  Covenant. 


68 


WAS]         INDEX  OF  REFERENCE. 


See  4.  Damages. 
5.  Deceit. 


6.  Exchange. 

7.  In9urance. 

8.  Master  and  Servant. 

9.  Money  had  &  received. 
10.  Variance. 

WASTE,  p.  1001- 
See  1.  Common. 

2.  Copyhold. 

3.  Ejectment. 

4.  Inclosure. 

5.  Landlord  and  Tenant. 

6.  Manor. 

7.  Prohibition. 

8.  Trees. 

Watchmen. 
Sec  Arrest. 

WaTER-BA/IL1FF. 

See  Thames. 

WAY,  p.  1002. 

See  1.  Grant. 

2.  Highway, 

3.  Incorporeal  Property. 

4.  Pleading. 

5.  Poor. 

6.  Tithes. 

7.  Variance. 

Way-goino  Crop. 

See  1.  In*coming  Tenant. 

2.  Landlord  aiid  Tenant. 

3.  Ou Ingoing  Tenant. 

Weights  anb  Mbasubes. 

See  1.  Custom. 

2.  Indictment. 

3.  Winchester. 

WEST  INDIA  DOCKS,  p.  1003. 

WHALE  flSHMRY,  p.  1003. 

WHARF  Sf  WHARFIISGER, 
p.  1004. 

See  Loudon. 

Wheat. 

See  1.  Conviction. 
2.  Tithes. 


[WRI 

Widow. 

See  1 .  Baron  and  Feme. 

2.  Debtor  and  Creditor. 

3.  Deed. 

Will. 

See  1.  Baron  and  Feme. 
8.  Devi^. 

3.  Legacy. 

Will,  Tenant  at- 

See  Landlord  and  Tenant. 

Will,  Tenant  in. 
See  Estate- 

Winchester  Measurk. 
See  1.  Corn. 
2.  Variance. 

WINDOWS,  p.  1004. 

See  1.  Landlord  and  Tenant. 
2.  Party-wall. 

WINE,  p.  1004. 

WITNESS,  p.  1005. 

See  1.  Accomplice. 

2.  Arrest. 

3.  Bankrupt. 
4*  Bastard. 

5.  Exqm. 

6.  Hab^^  Cprpiis. 


7.  Jury, 


Mandamus. 
9.  Quaker. 

10.  Written  Instrument; 
Wood. 

See  Trees. 

WOOL,  p.  1014. 
See  Poor. 

Workhouse. 
See  Poor. 

Workman,  Seduction  pF. 
See  Indictment. 

WRECK,  p.  1015. 
See  Salvage. 

WRIT,  p,  1015. 

See  1.  Evidence. 

2.  Esnecy tioi|. 

3.  Proce^. 
4-  Sheriff. 
5.  Toll. 


WRI]  INDEX  OF 

Writ. 

(Oyer  of.) 

See  Abatement,  Pleas  in. 

(Abuse  of.) 
See  Action. 

(Original.) 
See  Amendment. 

(Sealer  of.) 
See  Attachment. 

C  Indorsement  on.) 
See  Attorney. 

(Jtc  etiam  in.) 
See  Bail. 

(Correspondence  of  Declaru" 
tion  with.) 

See  Bail. 

(Off  Inquiry.) 

See  1.  Bill  of  Exchange. 

2.  Damages. 

3.  Inquiry,  Writ  of. 

(Cf  Error.) 
See  Error. 


REFERENCE.       [YEA 

Writ. 

(Of  Right.) 

See  Right,  Writ  of. 

WRITTEN  INSTRUMENT. 
p.  1015. 
See  1 .  Bill  of  Exchange. 

2.  Contract. 

3.  Custom. 
4-  Devise. 

5.  Pleading. 

6.  Power. 

7.  Release. 

8.  Settlement.  ' 
.  9.  Stamp. 

10.  Variance. 

11.  Venue. 

12.  Witness. 

Writing. 

See  Written  Instrument. 

Writing,  unstamped. 
See  Action. 

Yrar,  Tenancy  for. 

See  Landlord  and  Tenant. 
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IVile.    p,  1. 1^  rrfen  to  tke  pa^  tf  tUi 


MALICIOUS  PROSECUTION  AND 

ARREST- 

I.  ACTIOB    FOm,    WHSV    irAIKTAXK- 

(a)  In  the  ca$e  cf  a  chil  arruiy 

P-646. 

(b)  InrelatumtotkecMewkerethe 

dM  was  paid  after  ike  pro- 
ce$9  kiuedf  and  before  tie 
artesij,  p.  64$. 

(c)  b  rdaiumtothe  case  v^cre  tke 

dett  woi  paid  before  tk  pro- 
'   eeee  iuued^  p.  646. 

(d)  In  relation  to  tke  cote  wiere 

tie  original  emtwoi  ground^ 
kisinpart^  p.  646. 

(e)  Wkefkerwkere  tke  original  ittii 

faiied on  tke  groundqf/orm^ 
p.  646. 

IL  Ov  THE  ANALOGY  OP  THE  AC- 
TION TOE,  WITH  TEE8PA88y 
p.  646. 

III.   Ov   THE   FLEADIVGS   IV. 

*  (a)  Tke  declaration. 

(a  1)  Relative  to  tke  averment 
of  tke  temdnation  of 
tke  original  euit^ — in 
tke  case  of  a  malicious 
comimtminiy  p.  646. 
(as)  Wkere  tke  original  syit 
was  coram  nonjudice^ 
p.  646. 
▼Ol,  II. 


IV.  Oir  THE  EVIDENCE  IN. 

(a)  On  tke  proof  of  tke  record  of 

acquittal^  p.  646. 

(b)  On  tke  proof  of  a  maUdons 

motive. 
(bl)  General  rvle^  p.  646. 
(bd)  Particular  instances^  p. 
646. 

(c)  On  tke  proof  of  tke  xvant  of 

probable  cause^  p.  647. 

y.  On   the  MEA8VEE  OF    BAllAeES 

IN. 

(a)  In  relation  to  tke  expense  of 
extra  costSf  P'647. 


I.  Action  foe,  when  maintain- 
able. 

(a)  In  tke  case  of  a  civil  qrrest. 

Case  lies  for  fabdj  and  maliciously 
arresting  another^  without  probable  cause. 
Goslin  V.  Wikock^  2  Wils.  303 ;  Sndtk  v. 
Cattle,  Id.  376. 

(b)  In  relation  to  tke  case  wkere  tke  debt 
toas  paid  after  tke  process  issued, 
and  before  tke  arrest. 

An  action  does  not  lie  for  neglecting  to 
countermand  a  writ  properly  sued  out, 
after  payment  of  the  debt,  in  consequence 
of  which  the  plaintiff  was  arrested,  without 
an  averment  and  proof  of  malice.    Page 

B 
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MALICIOUS  PROSECUTtON  AND  ARREST. 


V.  >F^,  3  East,  314;  Scheibel  v.  Fmr- 

bain,  1B.&P.368.  .         :r 

,     ,^ .  -    - 

(c)  In  relation  to  the  case  tvhert  the  debt 
was  paid  before  the  process  issued. 

Evidence  of  suing  out  a  writ,  and  ar- 
resting a  party  thereon,  after  the  debt  has 
been  discharged,  and  a  receipt  given,  will 
not  maintain  an  ^ctioi^  for  a  m^cious 
arrest,  where  actual  niali(!e  ik  riot  [^oved, 
and  the  facts  bf  the  (fasc  'preclude  any  in- 
ference of  malicb.  Gibsonv.  Chafers,  2 
B.&P.  129. 

(d)  In  relation  to  the  case  where  the  ori- 
ginal suit  was  groundless  in  part, 

1.  If  in  a  prosecution  some  of  the 
charges  are  groundless,  an  aiction,  all  es- 
sentials concurrin^»  lies  for  these,  though 
the  other  charges  were  well  founded.  Rex 
V.  Prosser,  1  T.  R.  533. 

9.  An  action  for  a  malicious  prosecu- 
tion for  perjury  may  be  maintained^  if  any 
of  the  assignments  of  perjuty  were  mali- 
cious, and  witbout  reiuBohable  cause, 
though  some  ate  well  founded.  Reed  v. 
T(fyl^r,4Taunt.  616. 

(e)  Whether  nAtre  the  miginal  suit  failed 

on  tie  ground  of  form. 

To  support  an  action  for  a  malicious 
prosecution,  it  is  immaterial  in  what  way 
the  jNTOsecution  was  terminated ;  as  whe- 
ther the  plaintiff  was  aciquitted  on  the 
merits^  or  on  the  ground  of  variance. 
Wicks  V.  Feniham,  4  T.  R,  347. 

II.  On  the  analogy  or  the  action 

FOR,  WITH  TRESPASS. 

There  is  no  similitude  or  analogy  be- 
tween an  action  of  trespass,  and. an  action 
for  malicious  prosecution.  An  action  of 
trespass  is  for  the  defendant's  having  done 
that  which,  upon  the  stating  of  it,  is  mani- 
festly illegal.  The  other  is  for  a  prosecu- 
tion which,  upon  the  stsitrng  of  it,  is  mani- 
festly legal.  Joknston^v,  SuHot^  in  error, 
1  T.  R.  544,  784. 

IIL  On  TBiQ  PLBADIN06  iir. 
(a)  The  declaration^ 

(ai)  ReUxtioe  to  the  averment  of  the  ter- 
mination of  the  original  mt>,— tit 
the  case  of  a  malicious  commitinent , 

1.  In  actions  for  malicious  prosecu- 
tion or  arrest,  it  must  be  shewn  that  the 
•rigihal  suit  is  terminated,  otherwise  there 


be  tWQ  contradictory  verdicts* 
Fisher  v.  Bristaw,  Douc^.  Q15.  The  nil« 
JioMs  in  (die  case  of  ^^malifioHs  commit* 
ment  under  the  warrant  of  a  magistrate, 
upon  a  charge  o£  felony,  since  that  is  but 
a  preparatoiy  step  in  order  to  triaL  Mor- 
gan V.  Hughes,  a  T.  R.  Sd5. 

2.  In  an  action  for  a  malicious  prose- 
ctttiob,  by  commitment  under  a  magis^ 
trate'^s  warrant  upon  a  charge  of  felony, 
the  averment  that  the  plaintiff  was  dis- 
charged from  his  imprisonment,  without 
disclasing  upon  what  grounds,  does  not 
sufficienUy  shew  that  the  prosecution  is  at 
an  end,  since  he  might  have  been  dis- 
charged, and  the  prosecution  still  be  car- 
ried on.  To  say  that  he  was  acquitted  is 
sufficient,  since  that  means  by  the  verdict 
of  a  jury .  Morgan  v.  Hughes,  3  T.R.  925. 

(a  2)  fVhere  the  original  suit  was  coram 
-nionJudioe»  -■    •  - 

In  case  for  a  malicious  arrest  in  an 
infericftr  court  that  had  no'jurisdictioii,  an 
averment  that  defendant  knew  that  the 
court  had  no  jarisdiction,  seems  Unneces- 
sary.   GosUn  v.  H^Hcocky  2  Wils.  302. 

IV.  On  the  evidence  in. 
(a)  Onthepro(f  by  the  record  of  acqwttaL 

1.  In  case  for  a  malicious  prosecution 
for  felony,  a  copy  of  ^e  record  and  ac- 
Guittal  must  be  proved.  Secus,  if  only 
for  a  misdemeanour.  Morrison  v.  Kelfy, 
I  Blk.  358. 

2.  In  an  action  for  a  maUoions  prosecu-* 
tion  for  felony,  the  original  record,  or  a 
copy,  miist  be  admitted  in  evidehce,  how- 
ever obtained ;  though,  i^  surreptitiously, 
proceedings  will  be  stayed.  Legott  v«^ 
ToUeroeg,  14  East,  302. 

(b)  On  the  proof  of  m  maUdoui  rnoHu. 
(b  1)  General  rule. 

In  case  for  malicious  prosecntion,  tli# 
plaintiff  must  prove  malice,  express  or 
implied,  and  the  want  of  probaue  cause* 
Farmer  v.  Darling,  4  Burr.  1971. 

(b2)  Particular  insf^nces. 

1.  From  the  want  of  probable  cause, 
malice  may  be,  and  usually  is,  implied. 
Johnstone  v.  Sutton,  in  error,  1  T.  R.  545, 

784. 

2.  Proof  of  an  acquittal,  from  want  of 
prosecution,  is  not  presumptive  proof  of 
malice,  in  an  action  for  a  malicious  pro- 
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feentkik    PiN^iorfr  V.  BUaumutTM^  9  Eitty 
361.  C    •' 

^  A  IMlllprO#'  flRNtW  fiO  lUfiVBDCV  Oi 

inliGe.    Simk^  ^^EUMty  4  Taunt.  7. 

4.  An  aclioa  IbrmalkioM  prosecution, 
ID  indicting  the  plaintifTlor  an  aasaalt  and 
battery,  where  the  bill  has  not  been  found, 
cannot  be  supported  without  evidence  of 
express  malice,  as  wdl  as  of  Uie  want  of 
probable  cause.  Bj^ne  y.  Jnhortf  1  Mars. 
IS ;  5  Taunt  187. 

(c)  Oh  the  froof  of  iht  want  of  prababie 

came^ 

The  essential  ground  of  an  action  for 
malicious  prosecution  is,  that  a  legal  pro- 
aecatioii  was  carried  on  vfithe/iU  a  probable 
came*  Every  other  allegation  may  be 
implied  from  this ;  but  this  must  be  sub- 
stantially and  expressly  proved,  and  can- 
not be  implied.  Johutont  y,  Sutton^  in 
error,  i  T.  R.  544,  545,  784. 

V.  On  ths  h&asubb  qt  j}aua^%sis. 

(t)  In  relatkm  to  the  expense  of  extra  coitt. 

The  expense  of  extra  costs  is  not  re- 
eoverable  in  an  action  for  a  malicious 
arrest    Sinclair  v.  EJdredy  4  Taunt  7. 
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I.  RiLATIVX  TO  TBX  TIME  VQVL  WORX- 
IVO    THE   GRAIir. 

(a)  Him  e&mputedy  p.  647. 

(b)  Boidence  relative  to,  p.  647. 

n.  Relative  to  suits  for  duties 

OH. 

(a)  LkmtMtioH  of,  p.  647. 

UL  Of  COKVICT^OltS   BBtATIVB  TO. 

(a)  Evidemce  that  drfendant  was  a 

maiisUr,  p.  0^7. 
Q>)  Onthe  append ftftm^  p.  647, 

IV.  O7  STATUTES   RELATIVE  TO. 

(pt)  4a  Geo.  Illy  €.  ^f'JnkfiheT 
repealed,  p.  647. 


L  RSLATIVB  TO  THE  TIME  TO^R  WORK- 
IjrO  THV   QRAIK. 

(a)  Ham  cempitted* 
lU  average  number  of  days  necessary 


I 


for  woriuhg  the  grain  intended  for  malt, 
between  the  steeping  and  drying,  is  com- 
puted by  the  Excise  at  sixieetk  Re»  v. 
Grimwood,  1  Price,  369. 

(b)  Evidence  relative  to. 

Proof  of  malt  not  having  required  so 
long  a  space  of  time  in  wor^g  and  pass- 
ing through  the  floors,  from  the  cistern  to 
the  kiln,  as  it  had  beoi  entered  as  having 
taken  for  that  purpose,  will,  in  some  cases, 
be  considered  juimd  facie  evidence  of 
fraud ;  and  duties  are  recoverable  for  the 
amount  of  so  much  grain  malted  as  would 
be  commensurate  with  such  excess  of 
time,  as  if  so  much  of  the  duty  were  in 
arrear.    Rexr.  Grimwood,  f  Price,  369. 

IL  Relative  to  suits  for  duties 

ov. 

(a)  Umitatiomif. 

The  lestriftive  proviso  in  the  is  Ann, 
c.  s,  limiting  the  right  of  the  crown  to 
psooeed  te  arrears  of  duties  on  malt,  to  a 
period  of  five  years  previous  to  the  com- 
mencement of  suit,  is  not  now  in  effect, 
not  having  been  re-enacted  by  any  of  the 
subsequent  mah  acta  referring  to  that 
statute.  The  Attorney  General  v.  New- 
man^ %  Price,  438.    . 

III.  Of  CONV^CTIQFi   R^LATIV^  Ith 

(a)  Evidence  tkai  defendant  was  a  maltster. 

A  conviction,  stating  in  the  evidence 
that  the  witness,  being  an  officer  of  Excise, 
went  and  surveyed  thie  malt-house  of  the 
defendant  on  a  certain  day,  in  his  presence, 
which  is  not  contradicted,  is  sufficient 
primd  facie  evidence  that  the  defendant 
was  then  a  maltster,  or  maker  of  malt, 
widiin  48  Geo.  Ill,  c.  38 ;  J^x  v.  Crispe, 
3  Smith,  377 ;  7  East,  389* 

(b)  On  the  appeal  from. 

No  appeal  lies  to  the  sessions  from  a 
conviction  by  two  justices,  for  an  offence 
under  42  Geo.  Ill,  c.  38,  s.  30 ;  Res  v. 
Shorn,  3  Smith,  643 ;  6  East,  514. 

IV,  Op  statutes  relative  to. 
(a)  49  Geo.  III,.c.  38,— 4DA0f/i^  repealed. 

The  Stat  4s  Geo,  III,  c.  38,  was  not 
absolutely  repealed,  but  only  its  operation 
suspended  by  stat.  46  Geo..III;  Res  v. 
Rogers,  to  tSoiMt,  569. 

E   S 


MANDAMUS. 

I.  Nature  or  tbe  wkit« 

(a)  Whether  demandabk  of  rights 
p.  649. 

II.  When  it  will  lie. 

(a)  General  rules^  p.  649. 

(b)  For  a  copyholdy  p.  649. 

(c)  For  qfices  in  general^  p.  649. 

(d)  For  corporate  qfices^  p*'649. 

(e)  For  a  recordershtp^  p.  650. 

(f)  To  a  college,  p.  650. 

(g)  For  an  university  highest erward- 

ship,  p.  650. 

(h)  For  a  lectureship,  p.  650. 

(i)  For  a  parish  clerkship,  p.  650. 

(k)  For  a  dissenting  mmktershipy 
p.  650. 

(I)  For  a  clerkship  to  the  comtms" 
sioners  of  the  landrtax,  p. 
650. 

(m)  To  arbitrators  under  a  canal 
act,  p.  650. 

.    (n)  In  relation  to  a  church  rate, 
p.  650. 

(0)  For  the  registration  of  a  meet- 
ing-house, p.  650. 

(p)  For  administration,  p.  650. 

ni.  Whek  it  will  not  lie. 

(a)  General  rules,  p.  650. 

(b)  In  rektion  to  the  endproposed. 
(bi)  Toexecutepartof  atta-' 

tutakU  power,  p.  651. 

(bs)  To  the  camh/  treasurer, 
to  reimburse  constables 
for  passing  vagabotub, 
p.  651. 

(b3)  For  qffices  in  general,^'* 
afid  herein,  if  corporate 
offices,  p.  6^1. 

(b4)  For  an  ecclesiastical  ad- 
vocate, p,65i. 

(b5)  JFbr  a  vestry  clerkship, 
p.  651. 

(b  6)  For  a  church  rate,  p.  651 . 

(b  7)  To  etforce  a  conviction, 
p.  65U 

(b8)  To  the  treasurer  of  a 
county,  p.  651. 
.  (b9)  To  examine  xintnesses  in 
*  India,  p.  651. 

(b  I  o)  For  the  transfer  of  stock, 
p.  652. 
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(b  11)  For    administration,    p. 
652. 


IV.  On  the  application  poiu 

<a)  Of  the  parties   to  rules  for, 
p.  65a. 

(b)  Of  entitling  affidavits  in  sup- 

port of,  p.  652, 

(c)  When  made, — in  particular  in- 

stances, 

(c  1 )  To  proceed  to  an  election, 
p.  652. 

(c  2)  For  contribution  to  afine 
levied  under  an  indict- 
ment, p.  6^2. 

(c  3)  To  a  canal  company,  p. 
652. 

(c  4)  To  examine  xuitnesses  in 
India,  p.  652, 

(d)  Defence  to,  p-  652. 

(e)  Cf  issues  thereon,  p.  652. 

V.  On  the  form  op  the  writ. 

(a)  General  rule,  p.  652. 

(b)  For  a  dissenting  minister,  p. 

652. 

(c)  For  a  curate,  p.  653. 

(d)  Cf  its  dintetion,^^tQ  a  corpo- 

ration, p.  653. 

VI.  Mode  or  objecting  to." 

(a)  In  point  of  ttme;  p.  653.  •  • 

VII.  On  the  return  tq  t^e  writ 

IN  GENERAL. 

(a)  Matter  of,  p.  653. 

{b)Formrf. 

(bi)  Whether  regulated  by  the 
rules   ^.pieading,  p. 

653. 
(b  2)  Whether  defectioe,  when 

a   negative  pregnant, 

p.  653. 

(b  3)  Detail  of  circumstances, 

p.  653- 

(c)  Onrulesofconstruction,y,6s^* 

(d)  On  the  amendment  of. 

(d  I)  After  fling,  p.  653. 
(d  2)  After  a  traverse,  p.  653. 

fy)  Of  quashing  it  in  part,  p.  $53. 

(f)  Ofreplying  10,-^,654. 

(g)  When    considered    as  false, 

p.  ^54- 
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YIU*   On   rUZ  RSTURN  TO  THE  VRIT, 
IS  PARTICULAR   INSTAVCES. 

(a)  Matter  of. 

(ai)  Onamamkmus0admity 

9.654. 
(a  2)  On  a  mandamus  to  rc- 

storcy  p.  654. 
(a  3)  On  a  mandamus  to  certify 

an  election^  p.  654. 
(a  4)  Oa  a  mtmdamus  to  swear 

in    ckurchwardetUy    p. 

654- 
(b)  Form  of. 

(b  1)  Una  mandamus  to  admity 
p.  654. 

{bo)  On  a  ^mandamus  to  re- 
storey  p.  654. 

(b3)  On  a  mandamus  to  certify 
an  electiony  654. 

IX.,  Of  traverses  relative  to. 

(a)  Form  of,  p.  654. 

(b)  Where  tried,  p.  654. 


I.  Nature  of  the  writ. 

(a)  Whether  demandabfe  (fright. 

It  is  discretional  in  the  court  to  grant 
or  refiise  a  mandamus;  and  it  is  never 
granted  without  *  reasons  are  assigned. 
Rex  ▼.  The  Bishop  of  Chester,  1  T.  R. 
396 ;  Rex  V.  The  Mayor  and  Aldermen  of 
London,  Id.  423  ;  Rex  v.  Bishop  of  Ely, 
s  T.  R.290;  Rex  v.  Commissioners  of 
Excise,  a  T.  R.  385. 

H.  Whev  it  will  lie. 
(a)  General  rules. 

1.  There  must  in  all  cases  be  a  specific 
legal  right,-  as  well  as  the  want  of  a  spe- 
cific legal  mnedy,  in  order  to  found  an 
application  for  a  mandamus.  Rex  v.  The 
Archbishop  of  Canterbury,  8  East,  s  1 3. 

2.  The  general  mle  is,  that  if  there  be 
another  specific  legal  remedy,  the  court 
will  refiise  to  interfere  by  mandamus*  An 
indictment  does  not  appear  to  be  a  remedy 
within  the  import  of  this  rule,  being  a 
proceeding  in /Hmom,  and  not  restoring  the 
right  withheld.  Sembk,  thereibrCy  that  a 
mandamus  will  lie  to  commissioners  under 
an  inclosure  act,  to  compel  obedience  to 
an  order  of  the  sessions,  made  on  an 
appeal  against  commissioneiB,  notwith- 
standing indictment  lies*.  Rex  v.  Com- 
missioners ^Pean^  in,  Cumberland  Jnclo^ 
^«re,.9  M.  Ik  S.  8o. 


3.  It  is  no  answer  to  an  RppUcation  for 
a  mandamusy  that  the  party  has  a  remedy 
in  equity.    Rex  v.  The  Marquis  of  Staf^ 
ford  and  Gifford,  3  T.  R.  646. 

(b)  For  a  copyhold. 

1.  A  mandamus  may  be  granted  to 
admit  to  a  copyhold .  estate,  the  person 
who  appears  to  have  the  legal  estate,  with- 
out regard  to  his  equity.  Rex  v.  Coggan, 
2  Smith,  417 ;  6  East,  431. 

2.  It  is  not  a  rule,  that  a  mandamus  to 
the  lord  of  a  manor,  on  behalf  of  a  copy- 
hold tenant,  will  only  be  granted  where 
a  suit  is  depending.  Any  other  case  of 
reasonable  necessity  is  sufficient*  Rex  v. 
Tower,  4  M.  6c  S.  162. 

3.  A  mandamus  to  admit  to  a  copyhold 
lies,  though  no  fine  has  been  paid,  since 
none  is  due  until  admittance.  Rex  v. 
The  Lord  and  Steward  of  the  Manor  of 
Hendon,  2  T.  R.  484. 

(c)  For  qffices  in  general, 

1.  It  seems  that  wherever  a  party  is 
improperly  suspended,  or  removed  from 
an  office,  whether  its  duties  are  public  or 
private,  if  he  has  a  certain  term  therein^ 
and  there  are  profits  annexed  to  it,  aman* 
damus  Ues  to  restore  him,  provided  he 
has  no  other  specific  remedy.  Hence,  it  Ues 
for  the  office  of  clerk  of  the  bridge-house 
estates  in  London.  Rex  v.  The  Mayor, 
Sje.  of  London,  2  T.  R.  177.    See  Lofft. 

2.  There  is  a  great  difiiei^nce  between 
an  application  for  a  mandamus  to  admit 
and  one  to  restore  to  an  office.  The 
former  is  granted  to  toy  the  right,  since 
without  a  mandamus  there  is  no  legal 
remedy.  But  where  a  party  has  been  iu 
possession,  he  may  try  his  right  by  an 
action  for  the  profits ;  and  therefore  a 
mandamus  to  restore  will  not  be  granted, 
unless  facts  are  stated,  whence  the  court 
may  infer  a  title  in  the  party.  Rex  v. 
Jotham,  3  T.  R.  575. 

(d)  For  corporate  qffices. 

1.  A  mandamus  lies  to  a  mayor,  &c.  to 
fill  up  vacancies  in  a  corporatioh,  not- 
withstanding a  quo  warranto  information, 
disputing  his  title,  is  pending  against  him, 
unless,  perhaps,  where  the  party  applying 
for  the  mandamus  is  the  prosecutor  therein* 
Re.r  V.  The  Mayor,  Sfc.  of  Grampound^ 
6  T.  R.  30U 

»  3 
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s.  A  numianmt  will  bt  grtmtad  after 
in  election  which  18  coUrarable  and  clearly 
void.  Rett  ▼«  Cambridge  Corporatiam^ 
4  Burr.  30o8. 

(e)  For  a  rtcordership, 

1.  A  mandamus  will  lie  to  relltore  a 
recorder.  Rex  v.  fVellg  Corporatiany 
4  Burr.  iggg. 

3.  A  motion  for  a  mahdamm  to  affix 
the  corporate  seal  to  the  certilirate  of  the 
election  to  the  office  of  recorder,  on  an 
affidavit  that  he  had  the  majority  of  legal 
Totes  at  the  election,  it,-~like  one  to  swear 
in  a  corporator,— K)f  course.  Rete  v.  The 
Corporatiott  of  Yorkj  4  T.  R.  699. 

(f)  Toac0ilege., 

Mandamus  granted  to  compel  the 
warden  of  Wadham  college  to  affix  the 
common  seal  of  the  college  to  an  answer 
of  the  fellows,  &c.  in  chancery,  contrary 
to  his  own  separate  answer  put  in.  Rex  v. 
Windham,  Cowp.  377. 

(g)  For  an  university  high  stewardship, 

A  mandamus  lies  to  the  keepers  of  the 
common  seal  of  the  university  of  Cam- 
bridge, commanding  them  to  put  it  to  the 
instrument  of  appointment  of  their  high 
steward,  pursuant  to  a  grace  passed  in 
senate.  Rex  v.  Vice  Chanceilor  tf.Cam^ 
bridge,  3  Burr*  1645 ;  1  Blk.  547. 

(h)  For  a  lectureship. 

1.  A  mandamus  to  the  archbishop  and 
bishop  to  license  to  a  lecturership,  or  shew 
cause,  6ic.  lies,  if  it  appear  that  the  can- 
didate has  a  right  Hex  v.  The  Bishop  of 
London,  13  East,  420,  n. ;  437.  See  Rex 
V.  The  Archbishop  of  Canterbury- and  the 
Bishop  of  London,  15  East,  117. 

s.  A  refusal  by  the  archbie^hop-must 
appear,  before  the  court  will  entertain  a 
motion  for  a  mandamus  to  the  bishop  to 
license  to  a  lectureship,  which  he  has 
refused  to  do  on  the  alleged  ground  of 
unfitness.  Rex  t.  Bishop  of  London^ 
13  East,  419. 

(i)  For  a  parish  ckrksh^. 

The  office  of  parish  derk  is  a  temporal 
office ;  and  the  clerk,  though  appointed  by 
the  minister,  if  unlawfully  displaced^  may 
have  a  mandamus  to  be  reinstated.  Hex 
V.  fFarren,  Cowp.  370 ;  Rex  v.  St.  dimfs, 
Soho,  3  Burr.  1878  j  I/)fft  434* 


*(k)  Far  a  ditstniing  misustersh^ 

1.  A  mandamusmsy  be  granted  to  the 
trustees  of  a  meeting-house  to  admit  a 
dissenting  teadber  duly  elected.  Rex  v. 
Barker,  3  Burr.  1265;  1  Blk.  300,  352. 

2.  A  mandamus  hes  to  admit  or  restore 
to  the  ministiy  of  an  endowed  dissenting 
meeting-house.  Rrrv.Jo^Aam,3T.  R.575. 

9)  ForackrksMptothe  commissioners  of 
the  land'tax. 

A  mandamus  is  grantable  where  there 
is  no  other  specific  legal  remedy.  There- 
fore it  may  be  had  by  k  candidate  for  the 
office  of  clerk  to  the  commissioners  of  the 
land-tax  in  their  department,  for  the 
rates  and  duties  on  windows,  houses  and 
lights,  directing  the  cotnfliissionerB  to 
proceed  to  an  election.  Rex  v.  The  Com' 
missioners  of  the  Land-tax  for  St.  Martin 
in  the  Fields,  Westminster,  l  T-R.  146. 

(m)  To  arbitrators  under  a  Canal  Ad. 

Mandamus  to  arbitrators  under  a  Canal 
Act  to  appoint  an  umpire.  Rex  v.  Gooi^ 
rich,  3  Smith,  388. 

(n)  In  relation  to -a  church  rate» 

Thoogh  a  mand^imu  to  churchwardeni^ 
&c.  to  tnake  a  church  rate  will  not  be 
granted,  that  being  a  matter  of  ecclesias- 
tical cognizance ;  yet,  it  wiU  be  granted  to 
compel  them  to  assemble  and  determine 
whether  a  rate  should  be  made.  Rex  su 
Churchwardens,  SfC*  of  St.  Margaret  and 
of  St*  John,  Westminster,  4  M.  &'S.  250. 

(o)  For  the  registrationof  a  meetif^ho/use. 

A  mandamus  will  lie  to  register  and 
certify  a  dissenting  m6eting*^hoii8e.  Rex 
V.  Justices  of  Derbyshire,  4  Burr.  1991 ; 
1  Blk.  606. 

•  (p)  For  administratiomn 

A  mandamus  for  4idministnLtian  to  the 
next  of  kin  may  be  granted,  notwitlk- 
standing  a  suit  depending,  if  lus  oonsaiir 
guinity  be  not  denied.  Rta  ▼«  JEGgr, 
4  But.  fta95 ;  1  Blk.  640. 

III.  WhEX   XT  WILL  VOT  LX£. 

(a)  Qtmral  rules. 

1.  A  mandamMsmUl  be  grftiHsd  tooeii^ 

foi«6  flfl^  calf;  nor  «i  «i|iiiialle  ri^ 

us  « tnisC^  vine*  o^tar  CtoiiMr  «  «e«tttf 

Itw  ba»  no  jirisdletiiii.     Jtnf  t.  Die 
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UarpM  ^Staford  tad  OWori^  3  T.  R. 
646. 

2.  A  mandamus  will  not  bje  granted 
where  there  is  another  specific  remedy ; 
as  by  information  in  nature  of  quo  war- 
fonto,  No^  therefore,  where  one  of  two 
candidates  for  a  corporate  office  having 
been  elected  and  indacted,  the  other  com- 
ptatns  that  himself  ought  to  have  been 
«i0ct^  It^y/.TheMfi^orrfCokkuttr, 
aT.JL  t59. 

3*  IjtiBagenendnde  thf^aflfoiidiaimtf 
wili  not  be  gifuited,  where  the  party  ap- 
ftpng  for  4t  1;^  9ome  other  specifiq  legal 
remedy;  Aot  therefore  where  he  mav 
maintain  ^puart  wmedii.  Exceptions  to  this 
ndehave  oeen  alfowed,  where  though  the 
faity  haahad  another  remedy, yet  it  has 
now  become  an  obsolete  proceeding ;  thus 
where  it  has  been  an  assize.  Rex  v.  The 
Bitiop  jof  Chester,  i  T.  R«  396. 

4.  Mandamus  will  not  be  granted  to  do 
^at  which  ia  likely  to  be  done  without  it 
by  consent.    Lo£ft.  148. 

(b)  In  relation  to  the  end  proposed. 

(b  1)    To  execute  part  of  a  statut<^ie 

power. 

A  mandamus  will  not  lie  to  execute  one 
part  of  a  power  granted  by  act  -of  parlia- 
ment Rex  V.  Birmingham  Canal  Nati- 
gationy  3  Blk.  708. 

{b^y  To  $kecomUy  treasurer,  toriimbmrse 
constMesfar  passing  wgabonds. 

A  mandamus  will  not  lie  to  the  trea- 
surer of  a  county  to  reimburse  constables 
monies  expended  for  conveying  rogues, 
vagabonds,  and  disorderly  persons.  Rex 
V,  Erie,  sBuir.  1197. 

0>  3)  For  offices  in  general, — and  herein, 
of  corporate  qffices. 

1.  A  mandamus  will  not  be  granted  to 
restore  a  party  to  an  office  from  which  he 
has  been  irregularly  suspended,  if  it  ap- 
pear that  there  were  sufficient  grounds 
lor  snspension.  Rex  r.  The  Moyor,  4t;« 
o^Lofiim,  2  T.  R.  177. 

2.  A  mandamus  ib  restore  wiH  not  bd 
granted  where  it  ia  confessed,  th^  the  re<^ 
Vft/onml  wpi  just,  though '  no  notice  was 
mven.  Jl^x  v*  dxhkdgt  Corporatum^ 
Cowp,523. .    .  .^    X 

3.  Thei)Pvt^«^|WWt  %.»w^ 
^^  .^mvilhh  to  a  Jong-contjn^ed 

wlfiire  tbi  wqfdl  ef «<)iartfr  ^e  io  | 


any  degree  doubtful,  especifdly  if  {here  is 
another  remedy  open.  Rex  v.  The  Cor* 
poration  of  Chester,  i  M.  &  S.  101. 

(b4)  For  an  ecclesiastical  advocate. 

A  mandamus  does  not  lie  to  the  arch-' 
bishop  of  Canterbury  touching  the  ad- 
mission of  one  a$  advocate  in  the  Court 
of  Arches.  Rex  v.  The  Archbishop  of 
Cantcrbmyf  8  East,  813. 

(b  5)  For  a  vestry  clerkship. 

The  office  of  vestry  derkie  of  a  private 
nature,  and  is  not  permanent;  therefore, 
a  manikmms  doea  not  «lie  to  admit  to  it. 
Rex  V.  The  Churckaardens  of  Crqydou, 
5T.R.713. 

(b  6)  For  a  church  rate. 

1  •  The  repairs  of  a  church  are  a  sub- 
ject  purely  of  ecclesiastical  jurisdiction ; 
hence,  a  mandamus  for  a  rate  for  the  re- 
pairs does  not  lie.  Rex.  v.  7%e  Church" 
wardens  of  St.  Peters,  Thetford,  5  T.  R. 

364. 
2.  A  mandamus  to  make  a  rate  for  the 

repairs  of  a  church,  e.  gr.  will  be  refused 
where  the  form  of  the  rate,  as  the  defend- 
ants were  required  to  make  it,  is  bad.  Rex 
V.  ChapelwardensofHffa)orth,i2  East,  556. 

(b  7)  To  efforce  a  eonfoiction^ 

A  mandamus  to  compel  a  magistrate  to 
enforce  a  conviction  for  the  plaintiff  re- 
fused, where  he  had  returned  that  the  de- 
fendant was  convicted  of  the  penalty 
beforehand,  but  that  the  said  conviction 
was  invalid  in  law ;  and  there  was  not  an 
offence  for  which  the  said  penalty  was 
payable  or  could  legally  be  tened.  Rex 
v.  RMnson,  2  Smith,  274. 

(b  8)  To  the  treasurer  qfu  cmnty. 

A  mandamus  does  not  lie  to  a  ministerial 
officer  to  compel  obedience  of  his  duty ; 
the  remedy  is  by  indictment;  not,  there- 
fore, to  the  treasorer  of  a  c6unty  to  compel 
obedience  «ta  an  oi^er  of  quarter  sessions. 
Hers.  Bristmi^  ff*T.  R.  168. 

(bg)  To  examine  xvitnesses  in  India. 
A  mariddn^  to  fcicamine  witnesses  in 
JMiA  pmrsNiaQtli  ta^  9tftt.  does  not  lie  where 
the  wit  ia  .by  an  Jbdian  mariner  for  wages 
in  r^n^iof.A  TiVi^  undertadsen,  since 
his  arrival  here,  from  this  country  to  the 
W09t  Aidies*  Francisco  v.  GiUmre,  \ 
B.&P.  177. 
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(bio)  Tor  ike  transfer  of  stock, 

A  mandamus  does  not  lie  to  the  Bank 
of  England  to  transfer  stock.  Rex  v. 
Bank  of  England^  Dougl.  524. 

(bii)  For  administration. 

A  mandamus  for  administration  to  the 
next  of  kin  will  not  be  granted,  if  a  suit  be 
depending  concerning  the  validi^of  a  will. 
JRex  V.  Hay^  4  Burr.  S995  'p  i  BUc.  668. 

•    IV.  Oir  tH£  A^lPLICATIOK  FOR. 

(a)  Of  the  parties  tp  rules  fon 

In  roles  foi:  amaniamusUpfi^t  a  mayori 
a  subtisting  mayor  4e  facto  must  alwaja 
beaparty.  Re»y.Bankesj^BwT*i45^; 
I  Blk.44a. 

(b)  Of  eniitUng  ifidarits  in  support  of . 

Affidavits  for  a  mandamus  sworn  in 
court,  or  before  a  judge  of  K«  B.,  need  not 
be  entitled  in  the  K.  B.  Rex  v.  Hare^ 
13  East,  i8g. 

(c)  When  made^in  particular  instances. 
(c  1 )  To  proceed  to  an  election. 

A  masidanms  to  proceed  to  an  election 
upon  judgment  of  ouster,  cannot  be  moved 
for  tiU  judgment  be  actually  signed ;  and 
the  proaecator  ia  entided  to  the  pnorily  of 
this  motion  ior ^wumdamus^  in  preference 
to  every  other  person.  Rex  v.  West  Loe 
Corporationf.^Bmr.  1386. 

(ca)   For  contribution  to  a  fine  levied 
under  an  indictment, 

A  msmdamus  for  a  rate  to  reimburse 
those  who  have  been  compelled  to  pay  a 
line  under  an  indictment  against  inhabi- 
tants for  not  repairing  a  road,  must  be 
applied  &r  within  a  reasonable  time  after 
payment.  Rest  v.  JusOiKs  of,  LancasUre^ 
.iaEast,a66. 

(c3)  To  a  canal  company. 

An  application  for  a  fnandamus  to  com- 
pel a  canal  company  to  assess  the  value 
of  and  amount  of  compensation  due  for 
land  taken  for  the  purpose  of  the  c^al, 
must  be  made  within  a  reasonable  tima 
JU»v.  7i<  Staiitforth  qnd  Kfsadlj/  Canal 
Company^  i  M«  &  S«  33* 

(c  4)  To  examine  witnesses  in  India. 

The  motion  for  a  mandamus  to  examme 
witnesses  in  an  information  for  offences  iii 
India  under  stat.  94  Geo.  III.  c.  35,  and 


36  Geo.  Ill,  c.  57,  niust  be  made  withift 
the  fimr  first  full  days  after  plea  pleaded. 
Rex  y. Holland,  ^T.  R.  663. 

(d)  Defence  to. 

Where  an  application  is  made  to  tha 
court  for  a  mandamus^  to  direct  the  filling 
up  any  vacancies  in  a  definite  integral 
part  of  a  corporation,  the  court  will  require 
strong  grounds  to  induce  them  to  refuse 
the  writ,  on  account  of  the  great  inconve- 
nience which  ^inay  follow  from  die  not 
filling  up  such  vacancies,  and  the  risk  of 
dissolving  the  cotporation.  Rex  v.  Tie 
Mm^of  ofQrainpondy6T.  R.  301. 

.'(e)  ^Ofusnestk^reen*    ^    • 

When  an  application  is*  made  for  a 
mandamus,  and  the  question  tama  npan  a 
custom  which  tlie  partiea  IfttgatiBg  desire 
to  have  tried,  the  toort  wiH  either  grant 
the  writ  or  direct  an  issue,  according  as 
the  applicataop  i»  aapported ;  and  if  uih* 
supported,  will  discharge  the  rule.  Rex 
v.  The  Bishop  of  London,  1  T.  R.  331. 

V.  Ok  the  form  of  the  writ. 
(a)  General  rule. 

1.  A  mandamus  must  slate  all  facta  ne« 
cessary  to  shew  that  the  prosecutor  ia 
entitled  to  the  relief  prayed.  Those  coro* 
ners  of  liberties  or  firaodiises  alone  are 
entitled  to  fees  under  atat.  12  Geo.  Ill, 
c  ,39,  where  the  liberty  is  contributory  to 
the  county  rates ;  in  a  mandamus,  there- 
fore, by  such  coroner,  to  compel  an  order 
for  such  fees,  it  must  be  stated  that  the 
liberty  so  contributes.  Rex  v.  The  Justices 
of  the  West  Riding  ofYarkshire,^  T.  R.  48. 

s.  Where  ^  rule,  has  been  obtained  for 
a  mandamus  to  issue,  and  the  mandamus  ia 
taken  out  in  other  terms  than  are  war- 
ranted by  the  rule,  and  differing  not  merely 
by  adding  things  incidental  to  z.mandaniius, 
but  materially  enlarging  the  terms,  'the 
court  will  quash  the  mandamus,  notwith- 
standing they  might,  upon  the  same  afii- 
davits,  have  granted  one  as  large,  had  it 
been  applied  for.  Rex  v.  Lord  and  Stewards 
of  Water  Eaton  Manor,  3  Smith,  54. 

(b)  For  a  dissenth^  inmitter^ 

In  support  of  a  tnotioil  for  a  mandiHnus 
to  the  sessions  to  admit,  &e:  k  ^prote^tant 
dissenter  as  teacher  or  preacher,  it  ^must 
be  shewn  that  be  lias  some  distinct  con- 
gregation attached  td  him  as  such.  Ret 
V.  Justices  of  Denbighshire,  t4  East,  385. 
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(c)  For  a  curate. 

A  mandamus  to  a  bishop  to  gnuit  a 
license  to  a  curate  upon  the  nomination 
of  the  inhabitants  of  a  parish,  must  state 
that  there  is  an  immemorial  usage  for  the 
inhabitants  to  elect,  or  an  immemorial 
endowment  Rex  v.  Bishop  of  Oxford, 
3  Smith,  341 ;  6  East,  345. 

(d)  Of  its  dtrecfiony  to  a  corporation. 

A  direction  of  a  mandamus  to  a  cprp(>- 
ratifiD,  b^  its  corporate  itoflte,  notwithst^mdr 
ipgthe  vacancy,  of  the  zi^y  orally 9  is  good, 
since  that  is  Uie^  legal  description  pf  th/^ 
body  as  long  as  it  continues  to  have  any 
corporate  eadskeoce  at  all.  But  where  the 
directioo  is  .not  to  the  coiporation ,  by  its 
corporate  aama»  it  see^  to  be  bad,  if  ft 
extends  beyond  the  persons  who  are.  re- 
({ttired  by  the^chaxter  to  concur  in  the 
particular  thing  commanded  by  the  man* 
damus.    Rexy.Smith,aM,&S.  5»a^ 

VL  Mops  oy  objecting  to. 

(a)  In  point  of  time. 

Objections  to  a  mandamus,  after  a  return, 
are  too  late.  Rex  v.  The  Mayor,  Sfc,  of 
York,  5  T.  R.  66. 

VIL  OWHE  ABTV&H  TO  T»£  WRIT  IV 
GZNBBAL. 

(a)  Matter  of 

An  erroneous  judgment  is  conclusive, 
until  regularly  reversed  by  error ;  and  is, 
therefore,  sufficient  to  support  &  return  to 
a  mandamus.  Rex  v.  The  Justices  of  the 
West  Riding  of  Yorkshircrl  T.  R.  467. 

(b)  Form  of 
(b  1)  WKether  regvhted  by  the  rules  of 

pleading. 

The  return  to  a  mandamus  being  tra- 
versable, is  regulated  by  the  rules  of  plead- 
ing. Rex  V.  The  Mayor,  Sfc.  of  Cambridge, 
a  T.  R.  456. 

(b  2)  Whether  defective,  when  a  negative 

pregnant. 

A  return  to  a  mandamus  which  is  a  ne* 
gative  pregnaiily  ia  bad;  as  where  the  writ 
^Kmg,  sts^  Uhat  the.  corporation  being 
<Uy  aswpbled,  proceeded  to  the  election 
of  a  recorder,  tUe  return  is,  that  they  were 
iiotduly  asseinbled  to.ppceed  to  the  elec- 
tion of  a  recorder ;  thereby  implying  that 
'^  ^fHke  MftemMcd  for*8eiD6'Ol^  ikir- 


pose.    Rex  V.  The  Mayor,' ^.  of  York, 
6  T.  R.  66. 

(b3)  DeiaU  of  circumstances. 

1.  5^«fit^/r,  that  since  an  erroneous  judg- 
ment cannot  be  impugpaed  in  a  collateral 
proceeding,  mich  judgment  will  su[^rt  ^ 
Te\xxm\o2Lmandamus\  therefore  the  retuni 
need,  not  detail  the  circumstances  neces- 
sary to  sopport  the  judgment.  Rex  v. 
Luddis,  1  £ast,  306. 

2.  Where  l^  the  charter  the  transaction 
of  certaip  bpsmessis  limited  to  one  parti- 
cular day,  a  return  to  a  mandamus,  assign- 
ing as  a'  redson  Ybr  tiot  completing  it,'  that 
the  day  ^oras  con^med  in  the  neces^ify 
business  of  the  eorporatioo,  is  bad,  since 
it  ought  to  be  shewn  what  the  business 
was,  and  how  necessair,  that  the  court 
may  adjudge  on  the  sufficiency  of  the  ex- 
cuse. Rex  V.  The  Corporation  ofCarmar^ 
then,   1  M.  &  S.  697. 

(c)  On  rules  of  construction* 

1.  Presumption  and  intendment  ought 
to  be  m  favour  of  returns  to  mandamuses. 
Dougl.  159. 

9.  Thoiigh  the  return  to  a  mandamus  i$ 
defective  in  parts,  yet,  if  on  the  whde  it 
appears  that  the  partjr  was  justified  in 
what  he  did,  it  is  sufficient.  Rex  v.  The 
Archbishop  ofYorkf  6  T.  R.  490. 

(d)  On  the  amendment  of. 
(di)  After  fiUng.  ^ 

A  clerical  mistake  in  a  return  to  a  man- 
damus may  be  amended  after  the  return 
has  been  filed.  Rex  v.  Lyme  Regis, 
Dougl.  135. 

(d  3)  After  a  traverse. 

The  return  to  a  mandamus  cannot  be 
amended  after  it  has  been  traversed.  Reg 
V.  The  Corporation  of  Stafford,  4T.  R.  689^ 

(e)  €f  quashing  it  in  part. 

1.  The  return  to  a  mandamus  may  be 
quashed  as  to  part,  and  allowed  as  to  part, 
provided  the  two  are  independant  of,  and 
not  inconsistent  with  each  other,  since  if 
theyai^,  the  whole  must  be  quaafaed,  for 
then  the  court  cannot  know  which  to  be^ 
lieve.  Rex  v.  The  Mayor,  SfC.  of  Cans^ 
bridge,  2  T.  R.  456. 

2.  If  several  returns  to  a  mandamus  are 
inconsistent,  the  whole  will  be  quashed. 
Rex  V.  The  Mayor,  S^c^fYork,  5T.  R.  6& 
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(f)  Offtplgmgio. 

The  prosecutor  may  reply  to  a  return  to 
m  mandamus.    Dougl.  159. 

(g)  Whm  c/rnddend  09  faUt. 
Case  Hes  if  the  return  to  a  mandamus^ 
(liougfi  true  in^ords,  is  fidse  in  obstante. 
Rex  V.  Lyme  Regii,  Dougl.  158. 

VIII.  On  THE  ItET)[7RK  TO  THE  WRIT  IV 
PARTICULAR  IKSTAKCES. 

<a)  Matter  of. 
(a  1)  On  a  mandamus  to  admk. 

^  Not  duly  elected,"  i»  a  good  return 
tjp  n  mandamus  to  admit.    DougL  80. 

'(ei2)  On  a  mandaum  to  restore. 

!•  ^  Not  .duly  elected^  admitted  a$ut 
fewom  *  is  not  a  good  return  to  a  mandamus 
to  restore.  Rex  v.  I^fme  Regis^  Dougl.  79. 

a.  Return  to  a  fPiOfii^lMtif  tiuit  A.  was  not 
duly  elected  sexton,  according  to  antaent 
custom;  t^  tl^ere  is  a  custoo^i  for  the 
inhabitants^  &c*  to  remove  at  pleasure, 
and  that  A.  was  renitOved  pursuant  to  such 
custom,  is  good.  Rex  v.  Churchwardens  of 
3raimfoit<S(.  JoiTiefj  C0WP.4X3. 

(113}  On  amandamtts  to  certify  an  election. 

If  the  election  of  one  of  two  canctidates 
for  a  recordership,  is  certi$ed  to  the  king, 
but  is  afterwards  invalidated  by  judgment 
of  ouster  against  an  elector,  the  corpora- 
tion cannot  return  these  facts  as  an  answer 
to  a  mandamus  to  certify  the  election  of 
the  other.  Rex  v.  The  mayor^  Sfc.  ofYorky 
g  T.  R.  66. 

(a  4)  On  a  mandamus  to  swear  m  churchr 

toardens. 

Lis  pendens  is  not  a  good  return  to  a 
mtmdamus  to  swear  in  churchwardens, 
though  accompanied  with  very  special 
circumstances.  Rex  v.  Harris^  3  Burr. 
1430;  1  Blk.  430. 

(b)  Formqf. 
(b  1)  On  a  mandamus,  to  admit. 

A  return  to  a  mandamus  to  admit  or 
shew,  cause  to  the  contrary,  may  shew  one 
or  mwei  or  any  number  >of  «&ims,  'pio- 
▼ided  iiiiBjhm.iAmwlm^yU^Pi^y^ISt9h 
oeH^  4  Bnrr.  8041^  « 


/<     n^. 
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0>ji)  Qm a nmdam*  tondtafi. 
1.  I3ie»fdita  of  aeiiimiio 
fo^xcsloie»  oiuitjet iorth  tks  daeeoiecQtioii 


of  the  power  of  amoval.  Hence,  if  the 
person  be  within  summons,  s.  €.  if  he  be 
resident,  since  he  must  be  summoned  to 
attend,  and  shew  cause  against  his  dis- 
franchisement, that  he^  wss  so  summoned 
must  appear  upon  the  return,  unless  it 
appear  that  he  was  actually  heard.  Rex 
y.  Gaskiny  8T.  R.  209. 

2.  On  a  mandamus  to  restore  to  the 
office  of  a  cs^ital  burgess  in  a  return, — 
that  the  cause  of  a  motion  was  non-attend- 
ance at  a  meeting  to  which  the  p^rty  was 
summoned  for  the  election  of  a  capita] 
hurgess^ — an  averment,  that  the  right  of 
election  is, — ^in  the  capital  burgc^sses  being 
the  common  councH, — does  not  assert 
with  sufficient  certaiirty  that  he  had  a 
right  to  concur  in  tiie  election,  because  it 
does  not  necessarily  wiear  that  aU  the 
capital  burgesses  are  or  the  cpmmon  couih 
cil.  Rexy.^fmeRegiSf  Dougl.  177. 

3 .  A  return  to  a  mandamus  to  restore 
an  alderman  disallowed,  because  it  did  not 
set  forth  a  total  desertion  from  the  place 
of  which  the  party  was  alderman.  Rex 
V.  Leicester  CorportUiotty  4  Burr.  2087.^ 

(b3)  Onamandasfntstoceri^yaneiection., 

A  return  to  a  mandamus  to  certify  the 
election  of  a  recorder,  stated  to  have  been 
made  on  a  given  day, — that  the  corpora- 
tion were  not  duly  assembled  on  that  day 
to  proceed  to  the  election  of  a  recorder, 
imports  that  they  were  not  convened  at 
all  that  day,  and  is  therefore  inconsistent 
with  a  return  which  states  an  election 
upon  that  day  of  some  other  corporate 
officer,  though  the  days  are  laid  under 
videlicetSj  unless  it  be  shewn  that  the 
meeting  was  sufficiently  constituted  for  the 
election  of  the  latter,  though  not  of  the 
former.  Rex  v.  The  Mayor j  Sfc.  of  York^ 
5  T.  R.  66. 

IX.  Or  TRAVERSES  RBLATI.VE   TO. 

(a)  Farm  of. « 

If  a  mandamus  to  certify  an  election^ 
state, — ^^^  by  reason  of  which  said  premises 
A.  was  duly  elected,"  the  return  cannot 
traverse  that, — -^^  A.  was  not  elected  as  by 
the  writ  is  supposed,"  since  tliat-is'tra- 
vet^ittg  whart  is  but  a  coadusiofi  iA  law 
fMsi  fttwioas  lactsi  it  ehonM  tmvevae 
tllifutrithteMlViBii  Jlejp¥v(ra»Afi9rtfr, 
Bft.  if  Tark,  5T. R-  66. 

(b)  JPiiw  JrW. 
While  itt-m  writ  sinmniminB  Wm  M^^ 
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«re  aUegecl  to  hmri  happened  la  «  pvti* 
colar  ceuaty,  and  iniie  as  to  tbeir-exnt- 
eoceis  joimd  there,  the  venire  nuut  be 
from  that  county,  hex  v.  The  Mayor ^  ^ 
of  Newcastle  upon  Tyne^  i  East,  114. 


MANOR. 

I.  Relative  to  the  customs  op. 

(a)  Vaiid  cuHomSf  p. '655* 

(b)  Void  customii  p.  6551. 

(c)  CoMtrutiim  of,  p.  655. 

II.  RB]^ATJiV£    T0.4^fLE«lft£)7TS     OB- 
TVEEK  IiO&P   AND^TJ^lTiMIT.. 

(a)  ^CofM/mcCtsii  ^  p«  655. 

III.  Relative  to  t|iE,  stewa|u>  of. 

(a)  M€<iswnofhisfte9y^.9iSS* 

IV.  Relative  to  sepa&atiovs  vrov. 

(a)  Ofihewastey  p.  656. 

(b)  Bjr  ^ik/iM  ^a  tenant  for  life, 

p.  656. 

Y.  Relative  to  incloscbes  from. 

(a)  Legal  efect  of,  p.  656. 

(b)  PresnmfHon  of  a  license  to 

xxxtrrantj  p.  056. 


I.  Relative  «to  the  customs  07. 
(a)  Valid  customs. 

I.  A  custom  that  the  inhabitants  of  a 
manor  shall  grind  all  their  corn,  grain, 
and  malt,  which  by  them,  or  any  of  Uiem, 
shall  be  used  or  spent  ground  within  the 
manor,  at  certain  mills,  is  good.  Cort  v. 
Birkbeck,  Dougl.3i8. 

3.  Where  there  is  a  custom  in  a  manor, 
that  upon  the  death  of  the  tenant  for  life, 
he  in  remainder  shall  come  in  and  be  ad- 
mitted tenant,  and  pay  a  fine,  it  is  a  good 
custom,  although  the  admittance  of  tenant 
for  life  is  the  admittance  of  him  in  re- 
mainder. The  proclamation  to  the  tenant 
to  come  in  to  be  admitted,  is  good  in 
such  a  case,  in  general  terms,  without 
namiog  the  particular  tenant,  although  in 
Iha/iorr^ilderkeiis  oasMNi  apemUj.  .J^, 
4  iFUmtaitLik,Jem^,  fk.^mth,  Jl^; 
5Esst,58a.      : ;  .H.A  c  ,*--     *:'   -^ 


BMDt  at  die)leetftriip7Hrito  injuiy  to  the 
lend  of  the  oiaiier,  is  void.  Wood  t. 
Loaeait^  6  T.  A.  511. 

a.  SeviQFal  customs  pleaded  for  all  th# 
tanaota  #fja  soaoocy  tteir  facaso^  And  <op: 
cupiera  of  ieaemants  of  the  zoanor,  hay iqg 
gaodena,  to  take  joil  covensd  with  giaaa 
onAooiiuu(m,.i»r  making  and  Qepaidqg 
grass-plots  in  gardens  ibr  the  improv.^ 
meht  thereof^  and  for  the  improvement 
of  the  gajpdons-;  and  further,  for  the  mak* 
ing  and  repaking  of  badis  4md  mounds 
for  the  hedges  q(  Smc^  pf  tenen^epts  be- 
lot^png  to  the  ma^or ;  and  further,  fpr  tim 
improvemjent  pf  such  tenements,  not  say- 
ing agricultural  improvement.  Held, 
each  to  be  .too  Lucg^e  and  unuc^itaiiv  91^ 
destructive  of  the  right  of  common.  La^ 
Wilson  V.  Willes,  3  Smith,  167)  7  East, 
X21.       .  '    ^ 

(A  CmatneHori  tf: 

Where  the  custom  of  a  manor  is  silent, 
the  common  law  must  regnlate  the  course 
of  descent.  A  party,  therefore,  contend- 
ing ^lat  a  copyhold  ahaH  /descend  con- 
traiy  to  the  rules  ,of  the  common  law, 
must  shew  that  such  descent  is  warranted 
by  the  custom.  Proof  that  by  the  cu^ 
tom  lands  shall  descend  U>  the^elder  sister 
where  there,  is  neither  a  son  nor  a  daugh- 
ter, does  not  wanant  an  inference,  that 
where  a  copyholder  dies  leaving  several 
females  who  by  the  common  law  would 
be  his  co-heiresses,  the  eldest  of  those  fe- 
males shall  inherit.  Pcnn,  ex  dem.  Good- 
win, V.  Sprq^f  1  T.  R.  466. 

II.  Relative  to  agreements  be- 

tween LORD  AND  TENANT. 

(a)  Construction  of. 

An  agreement  between  the  lord  and 
tenants  of  a  manor,-  that  the  tenants  may 
cut  down,  use,  and  dispose  of  wood  for 
the  repairing,  upholding,  or  maintaining 
of  their  houses,  hedges,  and  fences,  ^  or  for 
any  other  th^ir  necessary  uses,^  does  not 
empower  them  *to  fell  wood  for -sale;  for 
which,  if  they  do,  the  loid  may  support 
trover.  The  words  "  or  fin:  ,aay  other 
their  aecesaaiy  uses/'  meant  uaea  in  their 
dmnK^u:\j^MemiiSk;Mmh^f  hart;  t. 
LoweSy  a  M.  &  S.  494. 

III.  R«|,4Tif  ^.fpa  3^  sviWAEO  or. 
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C:>r  the  payment  of  a  Beparate  set  of  fe^ 
to  the  steward,  upon  the  earreiider  of  each 
separate  tenement,  and  two  -are  admitted 
as  tenants  in  common  of  one  piece  of  land; 
two  sets  of  fees  become  doe,  and  continue 
payable,  although  the  hnd  is  afterwards 
conveyed  to  one  person,  as  in  the  case  of 
indivisible  services.  Attree  v.  SaUt^ 
s  Smith,  449 ;  6  East,  476. 

IV.  Relativb  to  saFAKATiavs  rapM. 

(a)   Of  ih^  xuasU^ 

If  a  manor  be  granted;  reserring  the 
waste,  these  are' thereby  severed  from  the 
manor,  subject,  however,  to  the  rights  of 
common;  &c.  as  b^oi-e.    ReoeU  ▼.  Jodr 

reff,  aT.Il.4t5i 

(b)  By  ihejum  vf  a  ipMitfor  l^ 

A  iine  by  tenant  for  life  of  paicel  of- a 
manor,  the  residue  being  in  posbesdion  of 
the  tenant  in  fee,  severs  it  from  the  ma- 
nor. Gooiright,  ex  dem.  Fowlery  v.  For- 
resiefj  8  East,  552. 

V.  Relative  to  inclosuiies  fhom. 

(a)  Legal  effect  qf. 

An  inclosure  by  a  tenant  of  parcel  of 
the  waste,  shall  be  presumed  to  have  been 
made  for  the  lohf s  benefit.  Bryan^  ex 
dem.  ChM^  v.  JFinxvqod,  i  Taunt.  208. 

(b)  Presumpiicm  of  a  kcenee  to  toorratU^ 

An  inclokLre  from  the  waste  twelve 
years  old,  seen,  without  objection,  from 
time  to  time,  by  4ie  lord  and  steward, 
may  be  presumed  to  have  had  his  license. 
DoCf  ex  dem.  Foley ,  v.  fFil^on^  1 1  East,  56. 


to      :;  MARKET. 

under  atat.  5  Elis.  c  4,  s.  15,  and  1  Jac»  I« 
c.  6,  s.  3,  is  in  the  discretion  of  the  jus-, 
tices.  Rex  v.  The  Justices  of  Cumberland,, 
I M.  &  $•  190. 


MANSLAUGHTER. 

(a)  In  firing  to  bring  a  vessel  to. 

If  an  officer  on  the  impress  service  fire, 
in  the  usual  manner,  at  the  haulyards  pf 
a  boat,  in  oirder  to  bring  her  to,  and  kill 
a  man,  it  is.  only  manslaughter.  Rex  v. 
FhiUips,  Cowp.  830. 


MANUFACTURER. 

(a)  Relative  to  the  regulation  of  the  xoages 

-<if. 

The  mamier'of  proireeding,  and  whether 
A  rate  of  wrages  ahall  i>e  limited  or  not, 


MARKET. 
I.  Relative    to    the    owner's 

RIGHTS. 

(«)  7^  change  the  situation  of  hold- 
it,  p.  656. 

(b)  On  stiles  by  sample^  p.  656. 

II.  Relative   to   the    disturb- 
ance OF. 

(a)  Whether  legalized  by  adverse 

enjoyment^  p.  656.  ' 
•  > 

III.   Incidental    privileges   of 

THOSE    frequenting    IT,    p. 

657. 


I.  Relative  to  the  owner's  rights. 
(a)  To  change  the  situation  of  holding  it, 

1.  Though  the  holder  of  a  marfast 
granted  to  be  holden  within  a  particular 
district,  hold  it  for  more  than  twenty 
years  upon  land  without  the  limits  pre- 
scribed; the  public  cannot  prevent  his 
removing  it  within  the  limits,  if  the  terms 
of  the  grant  confining  it  therein  caa  be 
shewn.     Cwmen  v.  SaUceld^  3  East,  538. 

3.  The  owner  of  a  market  granted  to 
be  holden  within  a  particular  district, 
may,  afiter  appointing  it  in  one  place 
therein,  remove  it  to  another,  notwith- 
standing he  may  have  induced  indivi- 
duals to  build  on  the  land  adjoining  the 
former  place,  upon  the  assurance  that  he 
meant  to  ^x  it  irremoveably  there ;  whose 
remedy,  if  any,  is  by  action.  Curwen  v» 
Salkeid^  3  East,  538. 

(b)  On  sales  by  sample. 

An  action  lies  by  the  owner  of  a  market 
entitled  to  toll,  for  selling  therein  by 
sample,  without  paying  toll  on  the  entire 
bulk.  The  Corporation  of  Tewkesbury  v. 
Bricknell,  s.Taimt.  120. 

II.  Relative  to  the  disturbance 

op. 

(a)  Whether  legalized  by  adverse  etffoyment. 

The  owner  of  a  market  cannot  sue  for 
erecting  ooe  inMn  Mg^tboortood,  after 
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itai  advene  uDintemipted  enjojraieiit  -of 
30  yean.  Hokrcft  ▼.  Ktd^  i  B.  &  P. 
400. 

III.   Incidental    pritilkges   ojt 

THOSE   FREQUEXTINO    IT. 

The  right  to  erect  stalls,  or  place  tables 
in  a  market,  is  not  an  incidental  privilege 
of  those  frequenting  it.  Mayor  of  Norwich 
y.Swany  s  Blk.  1116. 


MARRIAGE. 

I.  Relative  to  the  publication 

OF  BANNS. 

(a)  True  names  of  the  parties  de» 
fned,  p.  657. 

II.  Relative  to  the  place  of  ce- 

lebration. 

(a)  A  chapel^  p.  657. 

III.  Relative  to  the  celebration 

of  marriages  abroad. 

.   .  (a)  Form  of,  p.  657. 

(b)  Proof  of  p.  657. 

IV.  Relative  to  the  proof  or. 

(a)  In  civil  suitSy  p.  658.    . 

V.  On  the.  marriage  of  illegi- 
timate children,  p.  658. 

VI.  Relative  to  its  legal  ope- 
ration on  PlRETIOUS  RKL'A- 
TIOWS. 

(a)  The  relation  of  debtor  and  cre-> 
ditor,  p.  658. 

VII.  Relative  to  contracts  and 

CONDITIONS      IN      RESTRAINT 
OF. 

(a)  lUegaHty  ^,  p.  658. 

(b)  What  are  considered  as^p.6sS, 

(c)  What  are  not  considered  aSf 

p.  658. 


I.  Relative  to  the   publication 

OF   BANNS. 

(a)  True  names  of  the  parties  d^ned^ 

1.  The  spirit  of  the  Marriage  Act  re- 
quires that  the  banns  shall  be  published  in 
die  true  names  of  the  parti^s.  Alid  by 
"  the  true  names,'*  is  to  4)e  understood  the 
naines  by  ^rhich  .they  are  known  in  the 
world ;  since  the  end  of  the  statute,  in  re- 
pairing the  publication  of  banns,  being  to 


atfhffe  oetoiiety,  and  to* appriaeallper- 
sons  of  the  inleati#n  of  i^e  parties  to 
contract  marriage,  tha^  object  cannot  be' 
better,  or  indeed  otherwise  attained,  than 
bv  a  publication  in  the  name  by  which 
we  party  is  known ;  B^x  v.  Inhabitants 
of  BiUingshurst ;  and  the  ecclesiastical 
cases  there  dted ;  3  M.  4  S.  950. 

s.  That  is  the  party's  name,  within  the 
meaning  of  the  Marriage  Act,  by  which 
he  isknown  at  the  place  where  he  resides, 
unless  he  has  assumed  it  with  a  fraudu- 
lent purpose,  as  to  impose  upon  the  woman 
he  is  about  to  marry.  An  assumption  of 
a  fictitious  name,  to  conceal  himself,  being 
a  criminal  or  deserter,  from  pursuit,  is 
not  fraudulent.  A  maniage  by  his  real 
name,  and  not  by  that  by  which  he  is 
known,  woold  be  a  frand  upoii  the  Mar- 
riage Act,  and  void.  Rex  \,  Inhabitants 
ef  BurtooHi^on-Trenty  3  M.  &  S.  537. 

II.  Relative  to  the  place  of  ce- 

lebration.   .    . 

(a)  A  chapeL 

A  marriage  is  void,  if  celebrated  in  a 

chapel  erected  since  a6  Geo.  II,  c.  33, 

althongh  marriage  may  in  fact  have  beoi 

frequentfy  celebrated  there.  Hex  y»  North-' 

Jield^  Dougl.  659.    But  see  ai  Geo.  III^ 

c.  63- 

III.  Helativb  to  the  celebration 

OF    MARRIAGES   ABROAD. 

(a)  Form  tf. 

British  subjects  resident  in  a  British 
settlement  abroad,  are  governed  by  the 
laws  of  this  country,  and  consequently, 
with  respect  to  marriage,  by  the  law 
which  existed  here  before  the  Marriage 
Act,  viz.  the  canon  law.  Therefore, 
where  two  British  subjects,  being  protes- 
tants,  were  married  at  Madras  by  a  Por- 
tuguese roman-catholic  priest,  according 
to  the  catholic  form,  in  the  Portuguese 
language,  in  a  private  room,  and  the  cere^ 
mony  wasfollowedby  cohabitation;— hdd, 
that  this  was  a  valid  marriage,  though 
without  a  license  from  the  governor, 
which  it  is  the  custom  at  Madras  to  ob- 
tain.   Lautour  v.  Teesdate^  a  Marshall^ 

«43- 

(b)  Proof  of 

What  shall  be  evidence  of  a  marriage 
abroad.  >  Rex  v.  Itthabitants  ofBramptany 
10  East,  982.    •       •    • 
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IV.  Bu.««vs  «»TaB.»M«i  or. 

All  tetwH  wt  cnmiilil  -cdnTcmtiOD  xi . 
the  only  dcS  case  wjiere  the  lurtual  cele- 
bntiQii  of  a  nmnia^  rnott  be  proved. 
DottgL  174*    Svpr^j  Aditltert. 

V.  On  the  marriage  of  illsoztx- 

MATE   CHILDREN. 

Illegitimate  children  are  within  the 
Marriage  Act  Pritstfy  ▼«  Hugket^  11 
Eaat,  1^' 

VI.  Relative  to  its  j.eoal  opera- 

TIOiN   PK   PREVIOUS   REI.ATI0KS. 

(a)  The  rekUion  rf  debtor  and  creditor, 

Tlie  genond  vole  is,  that  by  marriage 
belween  debtor  and  creditor,  the  debt  is 
cxttnguished.  The  case  where  a  man,  in 
€onteii4>lation  of  marriage,  and  with  a 
view  to  provide  for  his  intended  wile, 
gives  her  a  bond,  conditioned  for  the  pay- 
ment of  money  after  his  death,  is  an  ex- 
ception.   MUbonm  v.  Ewart^  5  T.  R.  381 . 

VIL  Relative  to  contracts,  and 

CONDITIONS    in    RESTRAINT  OP. 

(a)  mgaliiy  of. 

Contracts  in  restraint  of  marriage  are 
void.    Lamt  v.  FttrSj  4  Burr.  S235. 

(b)  What  are  com$idered  as» 

1.  A  bond  not  to  marry  any  one  but 
the  obligee.    Lofit 

2.  A  wager  laid  by  a  party,  that  he 
will  not  marry  within  six  years,  is  void, 
unless  good  reasons  for  the  restraint  can 
be  shewn.    Hartl^  v.  Rice^  10  East,  ae. 

See  the  index,  tit  Marriage. 

' .  .  •  •  • 

(c)  What  art  not  condiend  as. 

A  condition  restraining  marriage  with 
9^  Scotchman  is  legal.  Prrrta  v.  l^omy 
9  E^t,  170..  Sea  the  index,  tiU  Mar- 
riage. 
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MARRIAGE  SETTLEMENT. 
L  Relative  to  the  construction 

OP. 

(a)  In  the  case  of  personalty^  p. 

658. 

(b)  In  the  case  ofreaUyy  p.  €158. 
11.  After  a  void  marriage,  p.  6S9. 


«t-. 
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{^  Infkii&se  (ffMonMf.       < 

^  1.  A  bond  ir  given  on  la  msrriag^  to 
pay  a  sum  of  money,  in  case  the  wife,  or 
any  issue  of  her  body  begotten  by  her 
intended  husband,  should  survive  the 
obligor.  The  word  issue  is  not  confined 
to  ^e  children  of  the  marriage,  but  ex- 
tends to  succeeding  generadous,  this  being 
its  natural  import,  and  there  not  being  the 
same  reason  here,  as  in  the  limitations  of 
real  property,  to  confine  it  to  the  next 
generation.    Haydon  v.  JFilshercy  3  T.  R. 

372- 

s.  By  a  settlement  made  previous  to 

marriage,  reciting  an  agreement  that  the 
wife's  stock  in  trade,  book  debts,  &c^ 
shonld  be  assigned  to  a  trustee,  for  her 
separate  use,  and  to  enable  her  to  trade 
separately,  her  stock  in  trade  and  *'  other 
effects  in  the  apartments  then  in  her 
occupation,''  were  assigned  accordingly* 
Held,  that  the  furniture  of  those  apart- 
ments was  included.  Jarman  v.  froo^ 
/ofo«,3T.R.6i8. 

(b)  In  the  ease  of  realty, 

1.  A  woman  is  entitled  to  lands,  some 
in  possession  and  some  in  remainder,  after 
an  estate-tail  limited  to  her  sister.  On 
her  marriage,  a  deed  of  settlement  recites, 
that  **  in  consideration  of  the  real  and 
person^  estate  which  her  intended  hus- 
band was  to  have  and  receive  with  her,*^ 
&c.  HeU,  that  the  estate  in  remaindep 
not  having  been  expressly  specified,  the 
intention  was,  that  the  lands  in  possession 
inky  iftuMld  be^eh  up.  BeMe  v.  Dodd^ 
iT.R.i$3. 

0.  Under  a  marriage  settlement,  lands 
are  convq^  to  tmstoes  and  tiieir  heirs, 
to  the  use  of  the  intended  wife  until  mar- 
riage, and  afterwards  to  her  separate  use 
for  life,  remainder  to  the  use  of  the  hus- 
band for  life,  remainder  to  the  use  of  all 
and  every  the  child  or  children  of  the 
marriage;  and  power  is^  given  to  the 
husband  and  wife  to  revoke  and  make 
void  the  uses  declared.  Held,  1.  That 
the  Knritatien  to  the  trustees  was  not  an 
use  esiecntBd  in  thea^  and  therefore,  that 
the  remaindeiB  over  were  not  dependant 
on  their  interest  t.  That  the  remainder 
tothe  chiUzen  became  a  vested  remainder 
onthabMi  of  tin  fisst  «hiM,  subject  to 
open  and  )et  in  after^bora  chiUnsBy  and 
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tinmAibtt  to  be dhoited  tiy  tte  «xmh 
tvm  cf  die  powvr;  eaid  therafhrey  tbii  H 
vw  imA  de^ppQFed  afierveid^  by^  deitni&- 
tioii  of  the  paiticular  estate  by  whidi, 
whOst  a  contingent  remainder,  it  had  been 
supported.  Jjoe,  ex  dem.  WUUs^  v.  Mat- 
tin,  4  T.  R.  39. 

3.  tJnder  a  marriage  tettlement,  the. 
husband's  estate  was  conveyed  to  trus- 
tees, to  the  use  of  the  husband  for  life, 
sans  waste ;  remainder  to  trustees^  to  pre- 
■erve,  &c. ;  remainder  to  the  use  of  the 
wife  for  life,  for  her  jointure,  and  in  bar  df 
dower ;  remainder  to  the  first  and  other  sons 
of  the  marriage  in  tail  male ;  remainder  to 
the  fint  and  other  daughters  in  tail  male ; 
remainder  to  the  heirs  of  th^  body  of  the 
husband  and  wife ;  remainder  to  the  Hght 
heirs  of  the  husband.    The  wife  survived, 
without  issue.    Held,  that  slie  was  tenant 
lo  tail,  after  possibility,  &c.  and  unim- 
peachable of  waste.  Wittittmsv.  WUHamSy 
IS  East,  209. 

4.  A  covenant  in  a  family  settlement 
by  A,  the  owner  of  a  lease  for  years,  that 
if  he  should  die  before  its  expiration,  his 
representative  should  assign  the  residue 
to  B,  does  not  pndclude  A.  £rt>m  purchasing 
the  reversion,  and  thereby  merging  the 
teraL  JFiUiamson  v.  BiUterfield,  2  B.  &  P. 

63. 

5.  Bond  by  husband,  conditioned  to 
settle  all  land  of  which  he  should  be  seised 
duiii^  his  natural  life^  upon  his  intended 
wifc^  and  issoe  of  the  marriage,  in  such 
puts  ai^  proportions,  and  to  such  uses  as 
sliould  be  r^uisite,  the  better  to  huike 
provision  6>r  ner  in  case  she  should  sur- 
vive* does  jiot  require  land  purchased  after 
the  wife's  decease  to  be  settled  on  the 
issoe.  frebble  v.  Bogkwrstf  7  Taunt  538. 

II.  AfTBft   A   VOID    MAKRIAOK. 

A  ftCfiMnent  made  after  a  void  mar- 
riage, by  the  persons  Supposing  themselves 
to  be  boiimnd  and  wile,  is  tiot  vitiated  by 
tltt  mistake.  Bougkiom  n.  SandUands^  3 
Taont  349. 
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I.  Ihdividdality  op. 

(a)  In  reiaiion  to  the  occupation  of 
a  tenement^  p.  660. 

II.   DlSSOLimOK   01^  THE  RELATION. 

(a)  TrtmmkcomdMttimtkeHrDmii,' 
p^ovo« 


KAkTEft  AND  SERVANT.  ^ 

III.  RAM>tlir9  Y0  r%%  MASTSm. 

(a)  Wka  emddered  •». 

(a  1)  Qs  n  reimn^  bf  m  fan 

:       /ftf,  p.660. 

•  (h)  Actionhf  ma$i€ry  fir  tnOcmg 
hi$  iervtmt  ^aoaf^ 
(b  1  ]  When  maintainable^  in  re- 
Idtion  to  the  clou  rf 
servant^  p.  660. 
(be)  Dtfenee  to, from  previous 
satirfactiony  p.  660. 

(e)  Action  hy  numter^for  harhour- 
ing  hit  servant. 
(ci)  Whether  maintainahkyf^ 
660. 

(d)  OffdsMigaHan  to  iuppart  or 

relieve  his  servant,  p<  660* 

(e)  Of  his  liability  for  his  servoi^s 

misconduct, 
(e  1)  General  rutes^  p.  660. 
(es)  Whethercrindnalfy  HablCf 

p.  660. 
(e3)  Boidence  to  connect  him 

tMthr'-^iheMexfa 

libel,  p.  66o. 

(f)  Of  the  action  against,  for  his 

servant^a  misconduct. 
(f  I)  Declaration  in,  form  of, 
p.  660. 

tg)  Of  the  juHsiiction  of  magis^ 
tratcs  over. 
(gi)  Unde^^iGeo.Tll,c.yb, 

p.  660. 
(ga)  l/ndtr 42 Geo. llJy ego, 
and  4^  6eo.  Ill,  c^  889 
p.  661. 

IV.  Relative  to  the  sbrvakt. 

(a)  Of  his  mthorU^  to  hind  the 

nusstsr  on  a  sak,  p»  66i« 

(b)  When  protected,  in  obtt^enee  to 

his  mastef^s  orders,  p.  661. 

(c)  Cf  his  wages. 

(c  1)  Whenunderimprisomnent, 

p.  661. 
(cs)  Apportionment qf,p.66i.' 

<d}  Of  actions  bj/  servani  ogmnBt 
master^ 
(d  1)  For  slandering  his  cho" 
racter,>'»'tvmenco  f%  p. 
661. 

(e)  Of  the  jurisdiction  of  magis' 
trsttes  over, 
(e  i)  Under  5  Ekz,  e.4,  p.Mi, 
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*  3,  p.  661. 
(e  3)  Und^  ao  Qeo,  II,  c.  19, 

p.  661. 
(e  4)  Xfnder  6  G«o.  HI,  c.  35, 

p.  661. 
Haw  exercised  under  20 

Oeo.  II,  c.  19 ;  and  6 

Geo.  Ill,  c.  25,  p.  661. 
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I.  Ikdividualitt  of. 

(ft)  In  relation  to  the  ocaifainn  of  a 
tenctntntm 

'  The  poBsenion  of  a  servant  occupying 
a  cottage,  with  len  wages  on  that  account, 

'  is  that  of  his  mister*  Bertkv.BeoMmonij 
l6EMt,a3. 

*  n.  DissoLxrriov  of  ths  relation. 

(a)  From  mUconduct  in  the  eeroant. 

If  a  servant  misconducts  himself,  the 
muter  may  dissolve  the  contract  of  hiring 
between  them.  Re*  y.  Inkabitantt  of 
Bartonrupom-JrwcU,  a  M.  &  S.  329. 

III.   (IeLATIVB  to   TH9   MAftTEIU 

(a)  IFko  considered  as, 
(ai)  On  a  retains  by  A  haH^. 

^here  a  bailiff  retains  a  hbourer  under 
iihe  authority,  express  or  implied,  of  his 
master,  the  master  is  the  enmloyer  within 
the  St  20  Geo.  II,  c.  19*  Aes  v.  Hoseeh 
son^  14  East,  605. 

\Q>)4ctim  hg  master^  for  enticing  his 

servant  awajf, 
(b  1)  fFhen  maintmnabk  in  relation  to 
the  class  (^  servant*  ' 

Action  lies  for  the  seduction  of  a  jour«) 
neymaa.     Hart  v.  AUridge^  Cowp.  54 1 

.Loft.  493* 

*(b  2)  Defence  tOf—from  previa  satis- 

faction. 
No  action  will  lie  for  seducing  an 
.articled  servant  from  hift  master,  S  the 
servant  haB  paid  the  penalty  stipulated  by 
the  articles  for  leaving.  Bird  v.  Randall^ 
3  Burr.  1346;  l  Blk.  373. 

(c)  Actum  by^  master  for  harbouring  his 

servant. 

(c.i)  Whether  maintainable. 
It  is  actionable  to  hacbour  the  servant 
.  of  another  after  notice,  though  the  party 


did  not.origjaallj^  induce  him  to  leave  bi^ 
master.    Blake  v« Lanyon^.6 T« R.  02^^  . 

(d)  Ofkis  obligation  to  support  or  relieve 

his  servant, 

1.  A  master  13  under  no  legal  obliga-  * 
tion  to  pay  for  medicines  supplied  to  his 
servant,  maimed  in  discharging  bis  duty. 
WennaU  v.  Adney^  3  B.  &  P.  247. 

2.  He  may  justify  an  assault  in  defence 
of  bis  servant    Lofft.  2 1^ 

(e)  Of  his  Ability  for  his  servant^s  mis- 

conduct 

(e  1)  General  rules. 

u  A  maater  is  liable  for  every  act  of 
hia  eervant  done  by  him  in  the  course  of 
his  employment.  Woodgate  v.  Knatchr 
buU^  2  T.  R,  154« 

2.  A  master  ia  not  answerable  for  ^very 
act  of  hia  servantTs  life,  bnt  oi^y  for  those 
done  in  his  relatrve  capacity ;  therefore, 
to  charge  the  master  as  such  for  hia 
servant'a  misconduct,  it  must  always  be 
shewn  or  presumed^  that  the  relation  of 
master  and  servant  subsisted  between 
them  in  the  particular  affair*  WManus 
V.  Crickett,  i  East,  106. 

(e  2)  Whether  criminally  liable. 

It  Jieems,  that  if  the  servant  of  a  baker, 
without  hia  master's  knowledge,  mixes  a 
noxious  article  with  the  bread,  the  servant 
only,  not  the  master,  is  indictable^  Rer 
y.Dixon^  3M.&S.  11. 


(03)  Efoidenee  to  connect  him  wiih^' 
the  sale  qf  a  l^l. 

Evidence  of  buying  a  libel  in  the  shop 
of  a  known  bookseller,  ia  suf^ient  primd 
fade  evidence  to  convict  him  of  publica- 
tion,   ttex  V.  Almonj  5  Bufr.  2686, 

(f )  Of  the  action  against,  for  Ms  servanfa 

misconduct* 
(f  1)  Declaration  tir,  form  of.. 

The  act  of  the  servant  aa  such,  is  that 
of  the  master ;  if,  therefore,  the  occasion 
of  injury  to  another,  in  an  action  against 
the  master,  it  may  be  stated  as  hb  own. 
Bricker  v.  Fromont^  6  T.  R.  659* 

(g)  Cf  the  jurisdiction  of  magistrates  , 

aver, 
<g  1)  Under  42  Geo,  III,  c  90. 

}ia  demand  need  be  made  previous 
to  issuipg  the  warrant,  of  distress  under 
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4«  Geo.  in,  c.  90,  $.  61.     fFootion  v. 
Harve^i^  6  East,  75. 

(jS  ft)  Under  4a  Geo.  Ill,  c.  90,  .4-  43 
Geo.  Ill,  c.  8a. 

UpoD  an  order  of  justices  under  42 
Geo.  II,  c.  90,  8.  41,  and  43  Geo.  Ill, 
c  Bs,  s.  44,  against  a  mast^  to  fmy  5  L 
to  his  servant,  who  was  enrolled  in  the 
army  of  reserve,  held,  that  af^  notice 
of  the  order,  and  twenty-one  days  elapsed, 
and  the  order  confirmed  upon  appeal 
to  the  quarter  sessions,  the  sum  might  be 
levied  by  a  warrant  of  distress,  without 
shewing  a  demand  by  the  servant,  or 
militia-^nan,  &c.  after  the  determinalion 
of  the  ^penl.  Whixi  v.  Hcrvey^  s  Smith, 
ft3«. 

IV.  Rblativb  to  the  servant. 

(a)  qriis  iirthsiff  to  UaA4k€  matter 

Where  on  the  purchase  of  a  horse,  the 
vendor  had  given  a  warranty  of  soumhiess 
generally,  and  the  servant  who  was  sent 
with  the  receipt  to  the  agent  of  the  o^er 
party,  mserted  at  his  request,  but  without 
a  special  or  general  authority  from  his 
master,  after  the  words  warranted  sound, 
*'  to  the  regiment.*— Held,  that  the  master 
was  not  bound  by  this  alteration  of  the  war- 
ninty,  notwithsUnrding  ^e  money  after- 
wards came  to  his  handi.  Strode  v.lh^m^ 
1  Smith,  400.    See  tit.  Principal  and 

AGENT. 

(b)  WAem  protected  in  obedience  to  kis 

nuuter^s  orders, 

1.  A  servant  is  not  protected,  even  in 
a  penal  action,  from  the  conseouences  of 
obeying  his  master's  orders,  if  me  master 
bad  no  authority  to  direct  him.  Calcrqft 
V.  Gibbs,  5  T.  R.  19. 

9.  A  servant  ignorantly  meddling  with 
snothei's  property,  by  command  and  for 
the  use  of  his  master,  is  liable  to  the  owner. 
Stevens  y.EtwaUy  4M. &  S.  959. 

(c)  Of  his  wages. 
(c  1)  When  under  imprisonment. 

SembUf  a  servant  imprisoned  under  so 
Geo.  II,   c.  19,  s.  3,  is  not  entitled  to 
wages  during  the  time  of  his  imprison- 
ment Rex  y.  Inhabitants  of  Barton'iq)on' 
.  Irodl^  a  M.  &  S.  329. 

(c  2)  Appartumment  of. 
Where  by  the  term  of  a  contract  of 

VOL.   li. 


I  service,  the  wages  are  not  payable  until 
the  time  of  service  has  expired,  and  the 
servant  dies,  or  the  service  is  otherwise 
terminated  without  the  master's  fault,  in 
the  interim,  none  are  due  pro  tantoy  unless 
under  a  custom  or  usage.  An  exception 
to  this  rule  is  the  case  where  a  seaman 
is  impressed.  Cutter  v.  Potpc/i,  6  T.  R.  320. 

(d)  Of  actum*  bjf  servant  against  master. 

(d  1)  For  slandering  his  charactery^ 
evidence  in. 

The  circumstances  that  a  master  hav- 
ing discharged  a  servant,  requested  the 
master  with  whom  he  lived  before,  not 
to  give  him  another  character;  and  that 
on  application  to  himself  lor  a  character, 
he  gave  the  servant  a  bad  one ;  are  suffi- 
cient whence  malice  may  be  implied. 
Rogfrs  V.  Clifton,  3  B.  &  P.  587. 

(e)  Of  the  jurisdiction  of  magistrates  over* 

(ei)  Under  sEUz.  c.  4. 

An  order  discharging  a  servant  under 
5  Eliz.  c,  4,  is  a  mUlity,  unless  it  appear 
upon  the  face  of  it  that  she  was  a  servant 
in  husbandry.  Rex  v.  Hukott,  6  T.  R.  583. 

(e  a)  Under  1  Jiac.  I,  c.  6,  «.  2  4*  3- 

The  jurisdiction  of  the  sessions  under 
1  Jac.  I9  c.  6,  s.  a  &:  3^  is  not  confined  to 
servants  in  hnsbaodry.  Rsx  v.  Justices 
pfKenJty  14  East,  395. 

(e  3)  Undier  20  Geo.  II,  c.  19. 

1.  The  St.  ao  Geo.  II,  c.  19,  extends 
to  labourers  of  every  class.  Lowther  v. 
Lord  Radnor y  8  East,  113. 

9.  A  servant  sentenced  by  a  magistrate 
to  imprisonment  under  st  ao  Geo.  II,  c.  1 9. 
s.  a,  must  likewise  be  sentenced  to  cor- 
rection and  hard  labour.  Rex.Y.  Hoseasonj 
14  East,  605. 

(e  4)  Under  6  Geo.  Ill,  c.  25. 

A  mamtrate  cannot,  under  st6Geo.III> 
c.  25,  sentence  an  offender  to  be^corrected. 
Rejr  V.  Hoseasonj  14  East,  605. 

(e  5)  How  extrcised  under  90  Geo.  II, 

c- 19 ;  4*  ^  ^^-  ^^h  c.  25. 
The  punishments  which  a  magistrate 
mav  inflict  under  st  20  Geo.  II,  c.  19,  s.  2, 
and  6  Geo.  Ill,  c.  25,  cannot  be  blended 
in  the  same  sentence.  Rex  v.  Hoscason^ 
i4Easty6o5. 
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MAXIMS. 


MAXIMS. 

I.  Political. 

(a)  Conchi^veness  tftie  Misof  a 

iiate,  p.  66s. 

(b)  Of  the  notice  taken  of  the  laws 

of  another  state^  p.  663. 

(c)  Ofdelivering  up  offefders^ 

p.  662. 

(d)  A  seizure  jvre  hdH^  d^^edy  ' 

p.  66i. 

II.  Municipal. 

(a)  Force  of  precedent  and  opinion^ 

p.  602. 

(b)  In  relation  to  matter  andform^ 

p.  66s. 

(c)  Ignorantia  txcusat^  p.  66fi. 

(d)  Quivis  rennndare^  S^c,  p.  662. 

(e)  Fims  nomefiy  Sfc,  p.  66«. 

(0  Of  the  election  of  a  st§ferer  be- 
tween  two  innocent  persons, 
p.  662. 

(g)  Of  pr^udice  arising  from  an 
unauthorized  suity  p.  662. 

(h)  Omnis  ratihatntio,  4^.  p.  662. 


I.  Political. 

(a)  Conelusivenesi  of  the  acts  if  a  state. 

All  judicial  acts  done  in  one  country 
over  the  property  of  the  subjects  \nthin 
its  jurisdiction,  are  conclusive  on  the 
property  of  those  parties  in  any  other 
country.     Ogden  v.  Follioty  3  T.  R.  733. 

(b)  Of  the  notice  taken  of  the  lam  of 
another  state. 

The  penal  laws  of  one  coontiy  cannot 
be  taken  notice  of  in  another.  Ogden  v. 
FoUiaty  3  T.  R.  733,  735- 

(c)  Ofdelivering  up  offenders. 

This  country  will  deliver  up  an  offender 
against  the  laws  of  a  foreign  stat^  Mure 
V.  Kayey  4  Taunt  34. 

(d)  A  seizure  jure  belliy  defined. 

A  seizure  of  property  as  contraband,  by 

an  enemy,  cannot  be  described  as  a  seizure 

Jure  belli.   Matjkhk  v.  FattSy  3  B.  &  P.  23. 

II.  Municipal. 
(a)  Force  <f  precedent  and  opinion. 
1.  It  is  advisable    to  adhere  to   old 


ibrms^  even  if  it  wore  only  for  the  aoke  of 
uniformity  of  proceeding.  Rex  v.  Mat$- 
<i»i,  4  M.  &  S.  168. 

a.  Common  opinion  acted  upon,  is  evi- 
dence of  what  the  Itiw  is.  Isherwood  v. 
Omncwy  3  M,  &  S.  396, 397. 

(b)  In  relation  to  master  and  form. 

Things  are  to  be  judged  of  as  they 
really  are;  not  as  they  appear  to  ba  They 
must  be  stripped  of  their  cover,  and  loeked 
bt  in  their  naked  form.  Kez  v«  Bradford^ 
4  M.&:S.323. 

(c)  Ignorantia  excusat. 

Ignorance  of  a  fact,  with  full  means  of 
ascertaining  it,  is  no  tlefenoe.  Poe,  ex 
dem.  MaHiny  v.  WattSy  7  T.  R.  83.  See 
Contract. 

(d)  Qtftf^  rtmmckarey  4^. 

An  advantage  may  always  be  waived 
by  the  party  for  whose  benefit  it  was  in- 
troduced ;  and  if  he  does  not  choose  to  in<^ 
sist  upon  it,  third  persons  cannot.  Biek  e- 
dike  V.  BoUmariy  i  T.  R.  405 ;  BoviU  v. 
Woody  2M.  &S.a5« 

(e)  Finis  nomen,  SfC. 

The  end  and  conclusion  gives  a  charac^ 
ter  and  denomination  to  the  original  act. 
Res  V.  Inhabitants  of  Ribchesterj  a  M.  & 
S.  138. 

> 

(f)  Cf  the  election  if  a  sufferer  between 

two  uuiocent  persons* 

1.  Wh^^ver  one  of  two  innoctiit  per- 
sons must  suffer  by  the  acts  of  a  third,  he 
who  has  enabled  such  third  person  to  occa- 
sion the  loss,  must  sustain  it.  Lickbarroxo 
V.  Masony  2  T.  R.  70 ;  S.  C.  5  T.  R.  683 ; 
1  H.  B,  357 ;  2  H.  B.  211. 

2.  In  a  case  where  one  of  two  innocent 
persons  must  suffer  by  the  fraud  or  ne^^i- 
gence  of  a  third,  that  party  who  gave  hin^ 
credit,  and  acted  as  one  who  believed  and 
confided  in  him,  must  be  the  sufferec 
Fitzherbert  v.  Mather,  1 T.  R.  if. 

(g)  Of  prejudice  arising  from  an  unaur 

thorized  suit. 

A  man  cannot  be  prejudiced  by  a  suit 
brought  in  his  name,  without  his  attthi>* 
rity.    Robson  v.  £0^011,  i  T.  R.  62. 

(h)  Omnis  ratihabitioy  Sfc. 

1.  An  act  cannot  be  construed  into  an 
adoption  of  that  which  the  party  neither 


knowft  nor  antidpalea  uX  the  time,  to  as 
^  let  in  tlie  mwia  of  omnis  ratikMtio^ 
&c.  BeH  V,  JaniQn^  i  M.  &  S.  floi. 

s.  llimt  a  p«rty  may  became  a  wrong- 
doer by  Biib^eqi^eDt  assent,  he  must  have 
been  in  a  situatioa  to  have  originally 
commanded  the  injurious  act  NicoU  v. 
Gimme,  i  M.  &  S.  588. 

3*  An  existing  anthorifcy  to  detain  an 
slien  vessel,  though  unknown  to  the  cap- 
tor,  legalizes  the  detention.  Bauth  v. 
Thompiim,  13  East,  274. 
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MESNE  PROFITS. 

!•  Of  the  party  sntitx^ed  to. 

(1^  For  the  period  antecedent  to  tht 
exMiUice  ofajine^  p.  663. 

IL  Of  the  action  for. 

(a)  Shadings  w, 

(ai)  Declaration,  p.  663. 
(a  2)  General  i$suey  p.  663. 

(b)  Of  the  coats  in, 

(bl)  Wherf  the  damages  are 
under  ^Qs^  p.  663. 


1  Of  the  party  entitled  to. 

(a)  Cf  the  period  amiecedent  to  the  avoid- 
tnee  ^ajmie. 

Mesne  profits, between  ^  time  of  a  fine 
IsTied  and  of  entry  to  avoid  it,  are  no^ 
recoverable  at  law.  Doe  v«  Hicks,  7 
T.  R.  433. 

II.  Of  the  action  ]k)r. 

(a)  Pleadings  in. 

(ai)  Declaration, 

The  omission  in  a  court  for  mesne  pro- 
fits, to  state  a  precise  day  op  which  the 
jmtiy  was  made,  fuid  a  precise  period 
during  which  possession  was  retained,  is 
only  objectionable  on  special  oemurrer. 
Higgms  V.  Higkfield,  13  East,  407. 

(as)  General  issue. 

Acceptance  of  Dent  of  pnsmises,  reco- 
wyed  in  i^tmrnitfor  the  time  elapeed 
iiiiQe  the  demiee  laid,  cannot  be  given  ia 
endeocft  under  the  general  issue,  in  an 
ailiim  for  mesne  profili.    Dor,  d.  HiMy  v. 


(h)  Ofthe cousin. 
(b  i)   Where  the  damages  are  under  40*. 

As  well  where  trespass  for  mesne  pro- 
fits is  brought  in  the  name  of  the  nominal 
lessee,  as  in  that  of  the  lessor  of  the  plain- 
tiff in  the  ejectment ;  if  the  plaintiff  reco- 
ver less  than  40*,  and  it  is  not  certified 
that  the  title  came  in  question,  no  more 
costs  than  damages  are  recoverable.  Doe 
V.  Dpvies,  6  T.  R.  593- 


MIDDLESEX  COUNTY  COURT. 

Jurisdiction  of. 

(a)  In  relation  to  the  sul^ect  mat' 

ter,  p.  663. 

(b)  Over  personal  representatives, 
(hi)  JFhensuiagy  p.  663. 
(bs)  fFhentued,  p.  663. 


Jurisdiction  of. 
(a)  In  relation  to  the  subject  matter, 

1.  A  demand,  reduced  at  the  trial  to 
less  than  40  s.  by  the  defence  of  infancy, 
is  within  the  Middlesex  county  court  act 
.  Bateman  v.  Smith,  14  East,  301. 

a.  An  action  for  use  aad  occupation 
lies  in  the  county  court  of  Middlesex. 
Parker  v.  Vaughun,  1  fi.  &  P.  29. 

(b)  Over  personal  representatives. 

(bi)  When  suing. 

If  the  damages  are  under  40 «.  in 
assumpsit  against  an  inhabitant  of  Mid- 
dlesex, the  defendant  shall  have  double 
costs,  whether  the  plaintifl^  sue  in  his  own 
right  or  as  personal  representative.  Wase 
V.  Wyburd,  Dong}.  S4S. 

(b  2)  When  su^. 

A  personal  representative  cannot  be 
sued  in  the  county  coMrt  of  Middlesex, 
aqd  therefore  shall  pay  costs,  though  the 
damages  are  under  40  s.  Ailway  v.  Bur» 
roxM,  Dougl.  203. 


' 


MILITIA. 

1.  Of  ballottino  for. 

(a)  Continuation  ^  the  same  balU^ 
defined^  9.064. 
c  8 


664 


MILITIA. 


JI.  Militia  Act,  conbtkuction  or. 

(a)  The    term    "  executing    any 
fxyaer^  defined^  664. 


I.  Of  b allotting  for. 

(a)  Continuation  of  the  same  ballot^  defined. 

If,  at  the  time  of  enrolment,  a  militia- 
man is  discovered  to  be  unqudlified,  and 
another  is  ballotted  in  his  room,  out  of 
the  same  list,  this  is  a  continuance  of  the 
same,  and  therefore  a  legal  ballot,  under 
Stat.  42  Geo.  Ill,  c.  90,  and  47  Geo.  Ill, 
c.  7 1 .    Astley  v.  R(aff  2  Taunt.  8 14. 

II.  Militia   act,  construction  of. 
(a)  77ie  term  "  executing  any  pofwer^ 

defined. 

Receiving,  pay  is  not  ''executing  any 
power"  within  s.  14  of  the  Militia  Act, 
42  Geo.  Ill,  c.  90.  >  RMnsoH  v.  Garth- 
waite^  9  East,  296. 


MISNOMER. 

I.  Iv  civil  proceedings. 

(a)  JVhat  is  or  is  not, 

(ai)  jPromf»M-jpe//tfi^,p.664. 
(a  2)  From  inversion^  p.  664. 
(a  3)  From  omission^  p.  664. 
(34)  From  giving  the  initials 

only,  p.  604. 
(«5)  2»  relation  to  a  previous 

estoppel^  p.  664.  ' 
(a  6)  Where  defendant  is  sued 

as  A^  arrested  by  the 

name  of  B^  p.  665. 

(b)  In  a  recognixtmce  of  bail. 

(b  1)  Us  legal  effect,  p.  665. 

(c)  Variance  in  the  names  between 

the  process  and  notice  sub- 
joined, p.  665* 

(d)  Of  a  co-defendanty  p.  665. 

(e)  Its  effect  in  relation  to  the  exe- 

cution of  process,  p.  665. 

(f )  Its  effect  in  relation  to  putting 

in  bail,  p.  665. 

(g)  Objections  to,  when  and  how 

taken. 

(gi)  Misnomer  of  the  plaint^, 
p.  665. 

(g  2)  Misnomer  of  the  defend- 
ant^ p.  605. 


MISNOMER. 

(b)  How  cured. 

(h  1)  By  declaration  in  the  right 

nirnie,  p.  666. 
(b2)  By  verdict,  p.  666. 
(h  3)  By  amendment,  p.  666. 

(i)  Flea  of  misnomer. 

(i  1)  Form  of,  e^. 

II.  In  a  penal  information* 

(a)  How  cured. 

(a  1)  By  appearance,  p.  667. 

III.  In  criminal  proceedings. 

(a)  Plea  of  misnomer,  p.  667. 
(ai)  Whether  plewiable  in  per- 
son,   or    by  attorney, 
p.  667. 
(a  2)  Form  of,  p.  667. 
(a 3)  Judgment  thereon,  p.66*j. 


I.  In  civil  proceedings. 

(a)  What  is  or  is  not, 
(ai)  From  misspelling. 

1.  The  mis-spelling  of  a  name  is  not  a 
misnomer,  if  it  is  still  idem  sonans.  Ahit- 
boly»  Beniditto,  2  Taunt.  401, 

2.  A  plea  of  ihisnomer  that  the  defend- 
ant's name  is  Shakespeare,  not  Shake- 
pearcy  is  good.  Rex  v.  Shakespeare,  10 
East,  83. 

(a  2)  From  inversion. 

An  inversion  of  two  christian  names  of 
baptism, — thus  B.  A.  for'  A.  B.  is  a  mis- 
nomer.   Jones  V.  MacquilUn,  5  T.  R.  195. 

(as)  From  omission. 

Proceedings  set  aside  on  the  ground 
that  the  defendant  fasving  two  christian 
names,  is  sued  by  only  one  of  them. 
Arbouin  v.  Willoughby,  1  Mars.  477. 

(a4)  From  giving  the  initials  only. 

An  affidavit  and  capias  against  the  de- 
fendant, by  the  initial  only  of  his  christian 
name,  is  regular.  Howell  v.  Coleman, 
2  B.  &  P.  466. 

(a  5)  In  relation  to  a  previous  estoppeL 

1.  Whether  a  man  be  known  in  the 
world  by  a  particular  name,  does  not  de- 
pend upon  his  having  been  called  so  upon 
one  or  two  occaaons,  but  on  a  plurality  of 
times.     Mestaer  v.  Hertz,  3  M.  &:  S.  453. 

2.  Where  A,  having  two  christian 
names,  lias  omitted  one  of  them  in  his 
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dealings  with  B;  he  ctonot,  in  an  action 
brought  against  him  by  B,  make  the  same 
ominion  a  ground  for  setting  aside  the 
proceedings.  Walker  v.  WiUoughby^  a 
Man.  230;  6  Taunt  530. 

3.  A  party  to  a  deed  must  be  sued 
thereon  by  the  christian  name  in  which 
he  is  described  therein.  Gould  v.  BameSy 
3  Taunt.  504. 

4.  A  party  may  be  sued  for  a  false  re- 
turn 'to  a  mandamiUf  by  the  name  and  de- 
scription given  in  the  return.  SUadv, 
Keatonj  4  T.  R.  669. 

(a6)  Where  defendant  is  sued  as  Ay  arrested 
.  hythenameofB, 

Where  the  defendant  is  sued  as  A,  (his 
proper  name)  arrested  by  the  name  of  B, 
there  is  no  misnomer.  Murray  v.  Hub- 
hart,  iB.&P.  645. 

(b)  In  a  recognizance  of  haiL 
(b  I)  Its  legal  efeet. 

As  well  where  the  defendant  is  no 
party  as  where  he  i^,  to  the  recognizance 
of  1^1,  he  is  estopped  by  the  name  given 
him  therein.  Meredith  v.  HodgcSy  2  N.  R. 
453;  ^iion.  Lofit.  83. 

(c)  Variance  in  the  names  between  the 
process  and  notice  subjoined. 

A  variance  between  the  copy  of  the 
process  served,  and  the  notice  subjoined, 
in  the  defendant^  christian  name,  is  fatal. 
Jones  V.  Ama/tagey  2  B.  &  P.  38. 

{d)Ofa  co-defendant. 

1.  If  in  a  suit,  ex  deUcia^  against  two, 
one  defendant  is  described  in  the  aUas 
latitat y  by  a  different  name  to.  that  in  the 
original,  the  proceedings  as  to  him  will 
be  set  aside.  Corbett  v.  BateSy  3  T.  R. 
660. 

9.  It  is  a  sufficient  answer  to  proof  by 
one  of  two  partners  sue^ointly,  that  he 
had  no  partner  of  the  name  given  to  the 
other,  that  the  other,  though  misnamed, 
was  the  identical  co-contractor.  Dickin- 
son v;  ^noesy  16  East,  110. 

(e)  Its  effect  in  relation  to  the  execution  of 

process. 

Process  against  a  party  by  a  wrong 
name  is  void,  and  the  officer  who  exe- 
cutes il  a  trespasser;  unless  the  party  has 
estopped  liimself  disputing  the  name  he  is 


called  by ;  as  where  he  has  passed  in  the 
world  by  that  name ;  or  omitted  to  plead 
the  misnomer  to  the  action  in  which  the 
process  issues.  Cole  v.  Hindsony  6  T.  R. 
234;  Shadgett  v.  ClipsoUy  8  East,  328. 

(f )  Its  effect  in  relation  to  putting  in  bail. 

Bail  put  in  by  the  defendant  in  a  differ- 
ent name  to  that  by  which  he  is  sued, 
though  it  be  his  right  name,  \a  a  nullity  at 
the  plaintiff^s  option.  Rex  v.  Sheriff  of 
Suffolky  4  Taunt.  818. 

(g)  Objections  to,  when  and  how  taken. 
(g  1)  Misnomer  of  the  plaintiff. 

Misnomer  of  the  plaintiff,  though  ap- 
parent to  the  court,  can  only  be  pleadect 
in  abatement.  Clerk  of  Taunton  Market 
V.  Kimberfyy  2  Bik.  1120.  See  Gardner 
V.  Walkery  3  Anst  935. 

(gs)  Misnomer  rf  the  defendant. 

1.  If  a  defendant,  sued  by  the  name  of 
A,  appear  by  his  right  name  B,  and  the 
plaintiff  declares  against  him  by  his  right 
name  B,  the  court  will  not  interpose  in  a 
summary  wav  to  set  aside  the  proceedings. 
Hole  V.  Finchy  2  Wils.  393. 

2.  If  a  defendant  has  a  wrong  addition 
given  him  in  a  capiaSy  and  he  gives  a  bail- 
bond  by  hiiB  right  addition,  and  the  plaintiff 
afterwards  declares  against  him  by  his 
right  addition,  the  court  will  not  set  aside 
the  proceedings.  Jackson  v.  Dolemany  2 
Wils.  393. 

3.  The  defendant  was  misnamed  in  tSke 
process,— James  instead  of  John ;  en  an 
affidavit  that  John  was  his  true  name,  and 
by  that  he  had  always  been  called  and 
known,  and  application  made  before  the 
time  for  pleading  in  abatement  had  ex- 
pired, the  court  discharged  him  on  common 
bail,  and  set  aside  the  notice  of  declara- 
tion (without  costs)  en  his  undertaking 
not  to  bring  an  action.  The  objection  e 
contra  was^  that  the  regular  and  only 
course  was  by  plea  in  abatement.  Smith 
V.  InneSy  4  M.  &  S.  360. 

4.  The  court  will  discharge  a  defendant 
arrested  by  a  wrong  christian  name,  though 
hemay  plead  in  abatement,  on  his  applying 
before  the  time  for  pleading  in  abatement 
has  expired.  Wilks  v.  Lorcky  .2  Taunt  399 ; 
Binfeld  v.  Maxwelly  15  East,  159. 

5.  Proceedings  will  not  be  set  aside  for 
a  misnomer  in  the  process  where  the  de- 
fendant might  have  pleaded  misnomer  ia 
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ibtttement,  tflef  the  tliiie  fot  pleiditig  in 
abatement  has  expired.  Binfiekl  v.  Metx- 
toellj  15  East,  159. 

6.  A  defendant  sued  a6  ^'Jonathan, 
otherwise  John  Soans,'*  cannot  demur  upon 
the  ground  that  he  is  sued  by  two  christian 
names,  since  non  constat  that  he  was  not 
baptized  "  otherwise" ;  his  temedy  is  by 
plea  in  abatement.  Scott  r.  Soans,  3  East, 
111. 

7.  Where  a  defendant  is  sued  by  a 
wrong  name,  receives  notice  of  declaration, 
and  neglects  to  appear  and  plead  in  abate-, 
ment,  but  suffers  the  plaintiff  to  sign  judg- 
ment and  execute  a  writ  of  inquiry,  he 
cannot  ^terwards  move  the  court  to  set 
aside  the  proceedings  ifor  irregularity. 
Smith  V.  John  Patten,  sued  by  the  name 
oi  Joseph  Patteny  1  Mars.  474;  6  Taunt. 

115- 

8.  A  Mi5fr.  ad  rc9p.  and  atUchmeiit  for 
want  of  appearance,  in  both  of  which  there 
is  a  mistake  in  the  defendant's  surname, 
not  sufficient  ground  for  a  rule  to  shew 
cabse  why  the  proceedings  should  not  be 
set  aside,  although  the  defendant  give  the 
plaintiff  notice,  on  being  served  with  pro- 
cess, that  he  will  move  the  court  to  set 
it  aside,  if  proceeded  in,  and  tender  the 
plaintiff  his  demand.  Shaw  v.  Ij/ther'- 
leigK  (sued  by  the  name  of  Tyther  Leigh,) 
3  Price,  328. 

(h)  Row  cured. 
(h  1)  Bjf  declaration  in  the  right  name. 

1.  A  declamtion  against  the  defendant 
by  a  different  name  to  that  in  the  writ,  is 
trregtttar,  unless  he  has  appeared  in  such 
name,  and  tliierflby  estopped  himself.  An 
appearance  entereA  for  him  by  the  filain- 
tiff,  not  being  his  own  aet,  ddM  not  estop 
him.  Dao  v.  Buickrr,  3  T.  R.  61 1 5  De- 
laHoy  V.  Cannon,  10  East^  3^8. 

d.  Declaration  de  bene  etse  ^eigainst 
"  \Vason,  sued  by  the  name  of  Weston," 
by  which  name  he  had  been  arrested,  is 
regular  in  C.  B.    Symmers  Y.  Wtuan^ 

I  B.  &  P.  105.  Secus,  in  K.  B.  Delanqy 
V.  Cannon,  10  East,  328 ;  even  after  in- 
terlocutory judgment.  Dringr.Dkkenson, 

II  East,  225. 

3.  A  defendant  served  with  process  by 
a  wrong  name,  and  who  does  not  appear, 
cannot  be  declared  against  conditionally 
by  his  right  name  as  sued  by  the  other. 
Greenslade  v.  ttotheroe,  t  M.  ft.  132. 


<h9)  BfV0rdki4 

After  a  verdict,  where  the  defendant'* 
name  was  put  instead  of  the  plaintiff'* 
name,  the  court  will  reject  the  defendsUifa 
name  as  surplusage.  Richardi  v.  Sinl- 
monds,  3  Wils.  40. 

(h  3)  By  amendment. 

1.  An  appearance  entered  by  plaintiff 
for  defendant  by  a  wrong  name,  amended 
after  declaration.  fVkeiton  v.  PaeknuMj 
3  Wils.  49. 

2.  Where  the  name  of  the  plaintiff  ia 
mistaken  in  the  process,  and  in  all  the 
proceedings,  the  court  will  give  him  leave 
to  amend  while  all  ia  in  paper.  Gardner 
V.  tVaUccTf  3  Anst.  985« 

3.  After  a  plea  in  abatement  of  mi»> 
nomer  in  the  defendant's  name,  the  plain*^ 
tiff  need  not  quash  his  prod^edings,  bat 
may  have  leave  to  amend  his  bill  and 
declaration  conformable  tt^  the  plea,  even 
in  penal  actions.  Mestaer  v.  Hertz, 
3M.&S.450. 

4.  The  rule  that  there  must  be  some- 
thinff  to  amend  by,  does  not  apply  exclo' 
siveiy  to  things  which  have  arisen  in  the 
proceeding  antecedent  to  the  error.  Hence, 
a  plea  in  abatement  of  misnomer,  giving 
the  true  nam^  is  something  by  wk^ch  to 
amend  the  bill  and  declaration.  Mestaer 
V.  Hertz,  3  M.  &  S.  450. 

5.  Where  the  defendant  is  rightly  nanied 
in  the  affidavit  to  hold  to  bail,  but  mis- 
named in  the  process,  and  the  bail-bond 
is  given  in  his  right  name,  adding  *'  sued 
by  the  other,''  the  process  and  sheriff's 
return,  but  withdnt  prejudice  to  the  she- 
riff)  wiil  bg  amtoded,  thereby  making  the 
sureties  in  the  bail-bond  iiaUe.  Sttventom 
V.  Danveri,  d  B.  &  P*  109. 

(i)  Plea  ofmistumer. 
(i  1 )  Forpi  of. 

1 .  A  plea  of  misnomer  of  the  defendant 
must  state  that  he  is  sued  '^  by  the  plun- 
tiff."    Jackson  v.  Ford,  3  Wik.  413. 

2.  A  plea  of  misnomer  beginning  '^  and 
he  upainst  whom,  &c.^  is  bad.  Docker 
V.  King,  5  Taunt  652 ;  Peake  v.  Davu^ 
Id.  653,  n. 

3.  A  plea  of  misnomer  of  the  defeodant, 
beginning  **  and  the  said  A.  sued  by  die 
name  of  B."  is  bad,  since  thereby  the  de- 
fendant admits  himself  to  be  the  person 
intended  to  be  sued.  Jnckson  v.  Ford^ 
3  WiU.  413;  Roberts  v.  Jttoon,  5  T.  K. 
487. 
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4^  Tlie  defaidant,  in  m  pba  of  mfanamtr 
tf  hm  chiiatiftii  name,  mutt  give  his  Mtr* 
name  as  well  as  his  true  christian  name, 
althoQS^  his  true  sumame  is  used  in  the 
declaration.  Haworth  v.  Spraggs^  8  T.  R. 
515  ;  Docker  v.  King^  5  Taunt  653 ; 
Feake  v.  Dttoisy  Id.  653,  n. 

II.  Ik  a  penal  iVFoaMATioir. 

(a)  How  cured, 
(a  1)  By  appearance. 

The  court  will  not  discharge  a  de- 
fendant out  of  custody  on  filing  common 
hail,  who  has  been  arrested  on  a  capias^ 
describing  him  by  his  surname  only,  omit- 
ting  his  name  of  baptism,  if  he  has  ap- 
peared, although  by  a  wrong  christian 
name.  Sed  qiutre,  if  he  had  applied  in 
the  first  instsmce,  before  appear^ce  or 
plea  f  Attorney  General  v.  Kelaey,  i  Price, 
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III.  Ik  chimikal  procbkdikos. 

(a)  Plea  qfmUnomer. 

(ai)  Whiether  pleadable  in  person  or  by 

attorney. 

In  an  indictment  ioj  a  misdemeanour, 
the  defendant  may  plead  misnomer  by  at- 
tooMy.  jRex  v«  Shike9peare^  10  East,  83. 

(a  2)  Form  of^ 

In  an  indictment  fior  a  nusdemeanour, 
a  plea  of  misnomer  praying  judgment  of 
the  indictment,  and  that  he  may  not  be 
compdled  to  answer  the  same,  is  good. 
Rex  V.  Siaktspearey  10  East,  83 ;  Rex  v. 
Westhy,  Id.  85,  n. 

(a  3)  Judgment  theremt. 

On  issue  taken  to  a  plea  of  misnomer 
in  an  indictment  for  a  misdemeanour,  and 
found  against  the  defendant,  the  judgment 
is  final.    Rex  v.  (xU^son,  8  East,  107. 
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(d)  For  ike  proCeedi  of  property 
tmken  tmder  an  cxecuiion 
againU  amothtry  p.  668. 

(e)  For  the  proceeds  of  a  conoktum 
quashed^  p.  668. 

IL  Whek  kot  maiktaikable. 

(a)  General  ruky  p.  668. 

(b)  From  the  contract  remaining 
openy  p.  668.  * 

(c)  Where  the  contract  is  againsi 
consciencey  p.  668. 

(d)  For  Hocky  p.  668. 

(e)  To  fry  a  warranty y  p.  668. 

(f )  To  try  the  legality  of  a  distresty 
p.  668. 

(g)  To  try  the  question  of  priority 
between     txoo    execuHowSy 
p.  668. 

III.    PaOP^HTIEB   or   THE    ACTIOK. 

(a)  Qttestiont  of  farm  are  prohi-^ 
bited  thereiny  p.  668. 

(b)  Inconveniences  resulting  from 
its  generality y  how  guarded 
againsty  p.  668. 

IV.  Damages  ik. 

(a)  Measure  of^  p.  668. 


MONEY  HAD  AND  RECEIVED, 
(Actionfor.J 

1.   WtflK   ]iAIKTAI9A|M.». 

<a)  Gememl  rtifc,  ji.  667, 

(b)  Far  bank  no^,  p.  667. 

(c)  From  the  preemnption  of  the 

saU  of  the  piaini^s  pnn 
pertyy  p.  667. 


I 


I.  Whek  maiktaikabie. 
(a)  General  rule. 

1.  Guarding  the  defendant  from  sur- 
prize, the  action  for  money  had  and  re- 
ceived cannot  be  too  much  encouraged.- 
Towers  v.  Barrett,  i  T.  R.  135. 

9.  The  action  for  money  had  and  re* 
ceived  is  in  nature  of  a  hill  in  equity; 
therefore  to  support  it  the  plaintiff  must 
shew  that  he  has  equity  and  conscience 
upon  his  side,  and  that  he  could  recover  in 
a  coart  of  equity.  Siroton  v.  Rastally 
3  T.  R.  370. 

(b)  For  bank  notes. 

Country  bank  notes  may  be  treated  as 
motiey,  so  as  to  recover  their  value  by 
action  of  money  had  and  received,  where 
the  parties  have  agreed  to  consider  them 
as  such.    Pickard  v.  BankeSy  13  East,  ao. 

(c)  From  dis  prtsmnptiontf  thtsaUof  the 
piaintifs  property. 
Money  bad  and  received,  wiU  lie,  if  A« 
having  obMuaed  posseasioB  of  goods  on* 
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tnnted  to  B«-by^.C*.to  be  aolcl  at  a  fixed 
price,  refbaed  either  to  sstura  them  to  B. 
or  io  pay  the  £xed  price^  aad  B.  being 
threatened  witl^i  an  actioi^.  by  C,  pays 
him  the  price.  Longchamp  v.  Kenny, 
Dougl.  137. 

• 

(d)  For  the  proceeds  of  property  taken  under 
an  execution  against  another, 

•  « 

Where  goods  are  taken  in  execution 
which  are  not  the  property  of  the  persons 
against  whgm  execution  iA'takta  oat ;  the 
owner  ma^  waivtf  the  trespajBS  and  bring 
money  had  and  received  for  the  price  they 
fetched.   Feitham  v.  Terry ^  Cowp.  419. 

(e)  For  the  proceeds  of  a  conviction 
quashed. 

In.  the  case  of  goods  taken  in  execution, 
and  sold  under  a  warraiitof  distress,  under 
a  conviction  which  is  afterwards  quashed ; 
the  owner  may  waive  ^e  tort  and  bring 
money  had  and  received.  FeUhams^Tcrry, 
Cowp.  419. 


XL   WhEK    ITOT   MAIKTAIVABLE. 

(a)  General  rule. 

Questions  cannot,  with(Mit  leave  of  the 
court,  be  discussed  in  the  form  of  an  action 
for  money  had  and  received,  which  could 
not  be  Utigated  io  that  form  without  the 
defendant's  consent  Morshalls.HopkinSy 
15  East,  309. 

(b)  From  the  contract  remaining  open. 

Money  had  and  received^  will  not  lie 
when  the  money  has  been  paid  on  a  con- 
tract which  the  other  party  contends  to 
be  stiH  open.  Weston  v.  Downes, 
Dougl.  23.    Vide  supra,  Assttmpsit. 

(c)  Where  the  contract  is  against  cofh 

science. 

Will  not  lie  where  the  bargain  out  of 
which  it  arises,  is  unconscientious.  Jestons 
V.  Brooke,  Cowp.  793 ;  Phmbe  v.  Carter, 
Ibid. 

(d>,  Jbr  st<Kh 
Money  had  and  reoeivd  wiU  not  lie  for 
stocb    Nigktiimak  v.  Devkme^  5  Burr. 

2589;  2B&.684. 

(e)  To  try  a  warrant*   - 
If  money  and  a  horse  are  given  in  ex- 
change foranotberhone,  wanmnted  sound,' 
which  was  unsound  at  the  time,  an  action 
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for  m«ney  had  «n^  received,  is  hot  a 
propef  action  to  tiy  the  warranty.  Power 
V.  WiUs^  Cowp.  818. 

(f )  To  try  the  legality  of  a  distress. 

Money  had  and  received  does  not  lie 
to  recover  back  money  paid  for  the  re- 
lease of  cattle  wrongfully  distrained  as 
damage  feasant.  Lindon  v.  Hooper,  Cowp. 

414. 

(g)  To  try  the  question  of  priority  between 
trvo  executions. 

Though  a  sheriff  is  liable  for  seizing 
and  selliog  under  an  extent  to  a  creditor 
entitled  to  priority  under  diJi.fa,,yBt  the 
form  of  action  cannot  be  money  had  and 
received.  Thurston  v.  Mills,  16  East,  354. 

III.  PaOPEUt  Ad  O^  t&r  ACTIOV. 

(a)  Questions  of  form  are  prohibited 

therein. 

In  an  action  for  moo^  had  and  re- 
ceived, neither  party  is  aQowed  to  entrap 
the  other  in  form.  Stevenson  v.  Mortimer, 
Cowp.  807. 


(b)  Inconveniences  resulting  ff^  its  genc" 
ralOy,  how  guarded  against. 

A  party  cannot  avail  himself  of  the 
generality  of  a  declaration  for  money  had 
and  received;  to  surprize  the  defendant 
Longchanqf  v.  Kenmf,  Dougl.  137. 

IV.  Damaoes  in. 

(a)  Measure  of. 

In  an  action  for  money  had  and  re- 
ceived, the  plaintiff  can  recover  no  more 
than  he  is  in  conscience  and  equity  en- 
titled to;  which  can  be  no  more  than 
what  remains  after  deducting  all  just 
allowance  which  defendant  has  a  right  to 
retain  out  of  the  sum  demanded.  Dale  v. 
Solkt,  4  Burr.  2133. 


MONEY  LENT, 
(Actumfor.) 

Whek  maintaikable  o&  ko't. 

(a)  Whether   on  an  advance  to  a  third 

pers&n. 

Money  advanced  to  a  third  p^aon  at 
defendant's  request,  cannot  be  recovered 
as  money  lent  to  that  person.    Marriot  v. 


MONEY  PAID. 

tMi&,  9  Wife.  141 ;  Pmrh^a  v.  Smiik, 
%  Blk.  874.  Uoltts  she  be  MtoAu^n 
wife.  Stepkauon  v.  Hardy,  3  Wik.  388 ; 
a  BUb  87s. 
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MONEY   PAID, 

C Action  for.) 
Wheit  maintainable  or  not. 

To  support  an  action  for  money  paid, 
an  assent  by  the  defendant  to  the  pay- 
ment,  either  expreae  or  implied,  must  be 
ahewn.    Stokes  v.  Lewuj  1  T.  R.  ao. 


MONOPOLY. 

Grant  or. 

(a)  Implied  conditians  of,  p.  669. 

(b)  Adumfor  the  infringement  of. 
(b  1)  Declaration^  p.  6&g. 


Grant  of. 
(a)  ImpUed  conditions  of 
Where  a  monopoly  is  granted  to  one  or 
more  individuals,  they  are  bound  to  deal 
with  the  public  on  reasonable  terms.  AU- 

Miee  ▼.  Inglisy  \%  Ea^t,  537. 

(b)  Action  far  the  infrwgement  of 
(b  1)  Declaration. 

Where  the  inventor  of  an  article  is  en- 
titled to  a  monopoly  therein  (here  under 
Stat  34  Geo.  Ill,  c.  23)  upon  compliance 
with  certain  conditions,  for  a  certain 
time,  in  an  action  for  an  infringement 
of  his  right,  an  averment  that  the  de- 
fendant invaded  it  within  the  period,  and 
while  the'  plaint  was  proprietor,  and 
entitled  to  the  monopoly,  supplies,  after 
verdict,  the  want  of  a  specific  averment 
that  he  had  complied  with  the  conditions. 
Mackmurdo  v.  Smith,  7  T.  R.  518. 


MORTGAGE. 
L   Relative    to  thjb    equity    or 

REDEMFTION. 

(a)    Its    propejftn,    of    duration. 


11.    RXLATITB  TO  THE  MORarOAGS  OF 
PARCEL   fa  A  TRJTEMEVT. 

(r)  a  rigki  thereon  to  the  title 
deeds,  p.  669. 

III.  Relative  to  the  effect  there- 

on OF  additional  securities, 
p.  670. 

IV.  Relative  to  the  mortgaoor. 

(a)  Mature  of  his  interest,  f,  670. 

(b)  fVhether  estopped  disputing  the 

title  of  the  mortgagee,  p. 
670. 

V.  Relative  to  the  mortgagee. 

(a)  What  acts  of  the  mortgagor 

shall  enure  to  his  hengit, 
p.  670. 

(b)  On  the  prioritjf  of  title  he* 

tween  different  mortgagees, 
4>.  670. 

VI.   MisCELLANEOtTS. 

(a)  Redemptionof,under  the  statute, 

p.  670. 

(b)  Implied  assent  in  ihe  mortgagee 

toinsure  a  personal  mortgage, 
p.  670. 


I.  Relative  to  the  £<»uitt  of  re- 

demption. 

(a)  Its  property  of  duration. 

If  a  mortgagee  conveys,  subiect  to  the 
equity  of  redemption,  tLat  right  may  be 
kept  alive  for  any  length  of  time.  Doe,  ex 
dem.  Freestone,  v.  Parratt,  5  T.  R.  655. 

II.  Relative  to  the  mortgage  of 

PARCEL  OF  A  TENEMENT. 

(a)  Right  thereon  to  the  title-deeds. 

Part  of  an  estate  is  mortgaged  with  the 
title-deeds.  The  reumaij^ing  part  is  sold, 
with  a  covenant  from  the  vendor  to  the 
vendee,  to  produce  the  deeds  at  any  time 
when  required.  Afterwards,  the  mort- 
gaged premises  are  assigned  to  the  vendee, 
and  with  them  the  deeds ;  who  again  as- 
signs the  mortgaged  premises  to  another, 
without  mentioning  the  deeda.  Held,  that 
as  the  mortgager  being  owner  still  of  the 
other  part  of  the  premises,  had  as  good  a 
right  to  the  deeds  as  the  mortgagee,  since 
they  were  not  assigned,  the  mortgagee 
could  not  dispossess  him  by  action.  Yea 
'■  V.  Field,  a  T.  R.  708. 
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Hi.  Rblativb  to  thb  bfvxct  thkrx- 

OK   OF   ADDITIOVAI.  8ECU&ITIES. 

A  mortgagee  having  filed  a  bill  of  fore- 
closure, and  having  proceeded  to  execu- 
tion in  ejectment,  and  being  in  possession 
of  the  rents  and  profits  of  soo  /•  a  year, 
under  an  ejectment,  and  having  brought 
covenant  for  the  mortgage  money,  and 
obtained  execution,  the  court  refused  to 
discharge  the  defendant  out  of  execution ; 
for  the  plaintiff  has  a  right  to  his  remedy 
on  all  his  securities.  Colhy  v.  Gibson^ 
3  Smithy  516. 

IV.  Relative  to  the  mortgagor. 

(a)  Nature  of  his  interest. 

The  legal  interest  of  a  mortgagor  in 
possession  is  inferior  to  that  of  a  mere 
strict  tenant  at  will.     Dougl.  22,  382. 

{h)Wk€tker  eitopped  diapvting  tke  title  of 
the  mortgagee. 

A  mortgagor  cannot  set  up  the  title  of 
a  third  person  against  his  mortgagee. 
DoCy  ex  dem.  Bristow,  v.  Pegge,  1  T.  R. 
760,  n. 

V.  Relative  to  the  mortgagee. 

(a)  What  acts  of  the  mortgagor  shall  enure 
^  to  kU  benefit. 

If  ^e  lord  of  a  manor  mortgage  the 
manor  in  fee  to  A,  and  afterwards  pur- 
chase copyholds  held  of  the  manor,  and 
take  surrenders  of  them  to  himself  in  fee, 
they  shall  enure  to  the  benefit  of  the  mort- 
gagee. Doe,  d.  Gibbons^  v.  Fott^  Dougl. 
710. 

(b)  On  the  priority  of  title  between  diiffe^ 

rent  mortgagees. 

1.  A  mortgagee,  by  leaving  the  title- 
deeds  in  the  mortgagor's  possession,  en- 
ables him  to  commit  a  fraud,  and  must 
therefore  safer  for  his  neglect,  in  prefer- 
ence to  a  subsequent  mortgagee  without 
notice.  Ooodtitle,  ex  dem.  Norris,  v. 
Morgan,  i  T.  R.  755. 

2.  Where  the  legal  estate  is  standing 
out,  tlie  several  incumbrances  must  !» 
paid,  according  to  their  priority;  and  the 
legal  estate  is  considered  as  standing  out 
where  the  puisne  incumbrancer  has  not 
acc^red  the  better  right  to  call  for  an 
assignment  of  it  Therefore,  if  an  ont- 
stancting  term,  attendant  on  the  inherit- 
ance, be  assigned  to  a  second  morl;gagee, 
with  notice  of  «  former  mortgage,  he 


camot  avafl  faimielf  of  it  against  th^  first 
mortgagee,  not  only  with  respect  to  the 
incumbrance  of  which  he  has  notice,  bot 
ako  with  respect  to  another  incumbrance, 
subsequent  to  the  first  but  antecedent  to 
his  own,  of  which  he  has  no  notice.  Wil- 
loughby  V.  WiUoughbtiy  1  T.  R,  763. 

VI.  Miscellaneous. 

(a)  Redemption  of  under  the  statute. 

Where  there  are  two  or  more  mort- 
gages, the  court  will  not  compel  a  re- 
demption of  one  without  the  rest.  Roe, 
d.  Kaye,  v.  Soley^  2  Blk.  726. 

(b)  Implied  assent  m  the  mortgagee  to  in- 
sure  a  personal  mortgage. 

If  the  mortgagee  of  goods,  after  the 
mortgage  has  become  absolute,  receive 
instructions  from  the  mortgagor  to  insure 
them,  he  must,  if  he  intends  to  refbse, 
grive  notice  to  the  mortgagor,  that  he  may 
apply  elwwhere,  otherwise  he  will  be 
taken  to  have  assented.  Smith  v.  Lap- 
cellesy  2  T.  R.  187. 


SE^3 


MURDER. 

BV   KILLING   IN   A    DUEL. 

The  killing,  of  another  in  a  deliberate 
duel,  from  whatever  provocation,  is  mur- 
der.   Rex  v.  Rfce,  3  East,  581^ 


NAVY. 

I.  OrricsRs  of. 

(a)  Relative  to  their  appointment^ 

p.  671. 

(b)  Relative  to  their  right  to  gra* 

tuity  for  carrying  treasure^ 
p.  671. 

(c)  Relative  to  their  right  to  carry 

Indliony  p.  671. 

(d)  Of  thrir  remedy  for  injuries 

done  by  their  superiors^  p. 
671. 

(e)  Of  their  general  duties^  in  rela- 

tion to  obedience^  p.  671. 

(f)  Of  their  responsibility  for  the 

acts  of  their  subordinate  of" 
Jicei^  or  ertWf  p.  671. 
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(g)  Of  their  SaUUfy  for  neCessa- 
rieg  tuppUcd  to  the  crrvjf  p. 
671. 

(h)  Of  their  reipotuihiUty  on  the 
carriage  of  goodM^  p*  671* 

II.  Seambv. 

(a)  Penalties  for  the  discharge  of^ 
when  taken  out  of  the  eervxe 
by  prufcess^  P»^7i> 

ni.  Nayy  agent. 

(a)  Payments  by,  xohen  protected^ 

p.  67a. 

(b)  Penalty  tmder^i  Geo.  U,c.  10^ 

ham  imeurredhyj  p«  67«. 

IV.  Naval  tToazs. 

(a)  Conscictions  relative  to. 
(a  1)  Judgment  in,  p.  67s. 
(a  3)  Costs  (f,  PL  678. 


•uj. 


I.  Officers  of. 

(a)  Relatrc^  to  their  appointment. 

The  appointment  of  officeca,  and  the 
putkolar  mimbery  to  ehipB,  is  wholly  in 
the  diRretion  of  the  adnuralty,  from  the 
extensive  powers  vested  in  them  by  their 
commission,  and  is  therefore  independent 
ol^  and  uncontrollable  by,  the  orders  of 
Ae  crown;  which,  when  given,  are  merely 
directory,  and  do  not  avoid  a  commission 
or  appointment  made  in  opposition  to 
them.    Waterhouse  v.  Itt/ig,  s  East,  507. 

(b)  MaHvt  to  their  right  to  gratuity  for 

carrying  treasure. 

A  flag-Ofiicer  has  no  right  to  share  in 
the  gratuity  given  to  a  captain,  under  his 
orders,  for  carrying  treasure ;  nor,  comme 
sembkf  in  Ihe  freight  received  by  the  cap- 
tain for  carrying  that  of  individuals.  Mm- 
isgu  V.  Janverin,  3  Taunt  44s. 

(c)  Relative  to  their  right  to  carry  bullion, 

I.  The  commander  of  a  king's  ship 
may  lawfully  carry  bullion.  Hodgson  v. 
PuUarion^  4  Taunt  787. 

3.  The  commander  of  a  ship  of  war 
cannot,  unless  authorized,  lawfully  carry 
piivate  bullion  on  freight*  Brisbane  v. 
Dacresy  5  Taunt.  143. 

(d)  ty  their  remedy  fbr  injuries  done  by 

their  superioi'S.^ 

I.  SembUy  ^at  no  action  lies  by  asub- 


ordimite  effl^f  agwflnt  Ms^perior  offieer, 
for  an  act  doiie,  hchtey^r  tnalieiously,  end 
without  even  probable  cause,  in  the  course 
of  disciplinev  and  under  powers  incident 
to  his  situation,  upon  the  same  principles 
of  public  pcdiey  and  coovenience  which 
protect  judges,  &o.  from  private  wits. 
Sutton  v<  Johnstone^  1  T.  R.  493. 

2.  No  action  Hee  for  delaying  to  bring 
an  officer,  under  arrest,  to  a  court  martial. 
Johnstone  v.  Sutton^  in  error,  1  T.  R.  ^8, 
704. 

(e)  Of  their  general  duties  in  relatkn  to 

obedience. 

A  subordinate  officer  must  not  judge 
of  the  propriety  of  the  order  he  receives; 
he  must  obey  it,  unless  obedience  be  phy- 
sically impossible,  when  his  disobedience 
is  justifiable.  Johnstone  v.  Sutton,  in 
error)  1  T.  R*  546,  784* 

(f)  Of  their  responsibility  for  the  acts  of 

their  subordinate  officers  or  creto. 

The  relation  of  .maater  and  servant 
does  not  subsist  between  tbe  captain  of  a- 
ship  of  war  aAd  his  officers  or  seamen ; 
therefoje  he  is  not  answerable  for  their 
negligence.  Nicholson  v,  Moumey^  15 
East,  3S4. 

(g)  Of  thair  Uabilityfor  necessaries  sup-' 
plied  to  the  crew. 

Where  a  crew  are  supplied  \iith  neces- 
saries, at  the  instance  of  one  of  its  officers, 
to  a  considerable  amoant,  and  an  intention 
on  his  part  to  be  penMMially  liable,  does 
not  clearly  appear^  the  presumptions  are 
in  his  favour.  Keate  v.  Temple,  1  B.  &  P. 
158. 

(k)  Of  their  responsibiUty  on  the  carriage 

rf  goods. 

Tbe  captain  of  a  ship  in  the  king's 
service,  receives  at  Gibralter,  bullion  %& 
be  brought  to  ths  country  for  freight, 
giving  a  bill  of  lading  for  it.  The  ship 
arrived,  but  the  buUiou  ia  lost  Held,  that 
whether  it  were  illegal  or  not  under  ea 
Geo.  II,  c.  33»  s.  ^4,  for  the  captain  to 
receive  the  bullion  on  board*  at  all  eventa 
he  was  answerable  for  the  loss  of  it 
Hatchwell  v.  Cooke,  2  Mars.  393;  6 
Taunt  677- 

11.  SeiAMBK. 

(a)  PimaUits  for  the  Oeoharge  cf,   when 
taken  ouit  of  the  service  iy  froeeu. 

By  "officers,"  in  thestat  44  Geo.  II L 
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c.  13»  8.  4,  are  meant,  officers  to  whom 
execution  of  the  procegs  has  been  dele- 
gated by  the  court,  whence  it  emanated. 
Sturmyv.  Smith,  ii  East,  25.- 

III.  Naty  aobvt. 
(a)  Pajftnents  by,  token  protected. 

It  seems,  that  ship  agents  will  not  be 
discharged  in  making  any  of  the  pay- 
ments mentioned  in  stat.  36  Geo.  Ill, 
c.  63,  s.  1 ,  under  any  other  authority  than 
a  power  of  attorney  in  the  form  prescribed 
therein.  Macdanald  v.  Pasley,  1  B.  &  P. 
161. 

(b)  Penalty  under  31  Oeo.  II,  c.  10,  how 

inctnred  by, 

'  1.  A  lieutenant  in.  the  navy  is  empow- 
ered to  draw  for  his  pay  every  three 
months.  The  agent  who,  makes  up  his 
accounts,  is  entitled  to  6  i^.  in  the  pound 
only  upon  the  balance  actually  received 
and  paid  by  him,  the  agent;  and  if, 
through  mistake  of  the  law,  he  deducts  in 
such  case  upon  the  whole  sum  paid  by 
government,  he  incurs  the  penalty  of 
31  Geo.  II,  c.  10,  s.  30,  Wfflsh  V.  Tdul- 
flim,  3  Smith,  607 ;  6  Eaat,  541. 

s.  Stat  31  Geo.  II,  c.  10,  s.  30,  implies 
to  a  lieutenant.  Wahh  v*  Toulmin,  2  Simith, 
607;  6  East,  541. 

IV,  Naval.stoees. 

(a)  Panvictioimt  relative  to* 

(ai)  Judgment  in. 

1,  It  is  in  the  discretiom  of  the  court 
to  adjudge  either  corporal  punishment,  or 
the  200  c.  penalty,  against  one  convicted 
of  having  concealed  naval  stores,  or  of 
having  them  in  his  ctntody.  Rex  v.  Bland, 
5  T.  R.  370.  And  the  penalty  may  be 
mitigated.  Lofit.  27^ 

2.  The  power  of  sentencing  to  hard  la- 
bour one  convicted  on  stat.  g&L  10  Will.  Ill, 
c.  41,  8:'2,  for  having  unlawfiirlly  in  his 
possession,  or  concealing  naval  stores,  is 
taken  away  by  Matt  39  &  40'Geo.  Ill, 
c.  89,  s.'  2.    Reg  V.  Bfid^es,  8  East,  53. 

, .  .  (aa)  Coit^of. 

Costs  may  be  adjudged  against  one 
convicted  of .  having  concealed  naval 
stores,  or  of  having  tiiem  in  Yob  custody. 
Rex  y .  'Ch(^>pk,  5  T.  R.  37 1 ,  n.  (a). 


TO  NEW  TRIAL. 

*      NEWSPAPER. 

I.  Rei^ativ£  to  tuk  publisher. 
(a)  Proof  of,  p.  672. 

II.  Relative  to  the  pitblication. 
(a)  Proof  of,  p.  672. 


I.  Relative  to  the  publisher. 

(a)  Proof  of 

To  prove  the  defendant  is  the  publisher 
of  a  newspaper,  evidence  that  he  gave  a 
bond  to  the  stamp  office  for  payment  of 
the  duties,  and  had  occasionadly  applied 
there  on  ^e  subject,  is  sufficient.  Rex  v. 
Topham,  4T.  R.  1 26.  See;38  Geo.  Ill,  c.  78 . 

II.  Relative  to  the  publicatioit. 
(a)  Proof  <f. 

1.  The  affidavit  and  newspaper  pro- 
duced, pursuant  to  the  stat.  38  Geo.  Ill, 
c.  78,  are  proof  that  the  publication  was 
in  the  county  in  which  the  printing  is 
described  to  b(B.  Ret  v.  Holt,  10  East,  94. 

2.  The  provisions  of  the  11th  sect  of 
stat  38  Geo.  Ill,  c.  78,  apply  to  plaintiffs 
in  civil  and  prosecutors  in  criminal  suits^ 
as  well  as  to  persons  seeking  to  recover 
penalties  under  it   Rex  v.  Hart,  10  East, 

94- 
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I.  Ik  civil  cases. 

(a)  When  granted  or  refused, 
(a  1)  General  rules,  p.  673. 
(a  2)  In  penal  actions,  p.  674. 
(a  3)  In  ejectment,  p.  674. 

(a  4)  On  an  issue  from  a  court 
of  equity,  p.  674. 

(a  5)  Mtscellaneous  instances  in 
which  it  has  been  grant- 
ed, p.  674. 

(a  6)  Miscellaneous  instances  in 
which  it  has  been  re^ 
fused,  p.  675. 

(a  7)  By    an   inferior  court, 
p.  675. 

(a  8)  As  to  one  of  several  issues, 

p.  675. 

(b)  Grounds  for, 

(b  1)  General  rules,  p.  675. 
(b2)  The  manner  of  summoning 

the  jury,  p.  675. 
(b  3)  The  jury  not  bemg  those 
.  intended^  P»675* 
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^  (b  4)  Aittmpi  to  infivatce  the 

jury,  p.  675. 
(b5)  MMemeanowrofthtjunfy 

— Aowproved,  p.  675. 
(b6)  Surprise,  p.  676, 
(b7)  Mistake   of   a  witness, 

p.  676. 
(b  8)  Incompetency  of  a  xvit- 

ness,  p.  676. 
^9)  Discovery  cf  subornation^ 

p.  676. 
(b  10)  ConvictUm  of  a  toitness, 

p.  676. 
Qy  11)  Discovery  of  new  evi" 

dence,  p.  676. 
(bi«)  Confiictittg     verdicts, 

p.  676. 
(b  1 3)  The  point  in  a  bill  of  ex* 

ceptions,  p.  676. 
(b  14)  Negligence  in  the  attor- 

my,  p.  676. 
(b  15)  Negligence  in  the  cou$t^ 

set,  p.  676. 

(c)  Terms  of. 
(£  1)  With  or  without  costs, 

p.  676 ;  and  aee  itfra, 

(0; 

(d)  Motion  for, 
(di)  MaUercf,  how  regulated, 

p.  676« 
(di)  Notice  of,  to  the  judge 

who  tried  the  cause, 

o.  677; 
(d  3)  Irhen  made,  p.  677. 
(d  4)  Affidaoits  in  support  of, 

—  subject  matter   of, 

p.  677. 
•  (d  5)  ^fidacits  in  support  of, 

— bywhommade,  p.677. 
(d6)  Form  of,  p.677- 
(d  7)  On  an  issue  out  of  Chan- 
cery,^— where  made, 

p.677. 
(d  8)  After  the  reservation  of 

a  special  c^se,  p.  677. 

(e)  Rules  for.  ,,»i.^ 

(e  1)  ^,nf  of:^,  626. 

(62)  When  ;: 

(f)  ii^tioe  fi^f^' 
supra,  ,^^^^1  ruUf. 

[f  1)  Quportance  are  not  alone 

,f  2)  (dng  a  new  ferial ;  though 

/weigh  in  granting  a  rule 

(g)  O/'v.  Hankey,  2  T.  R.  113. 
(cile  relative  to  the  granting  of 
Aas  this :   It  must  clearly  and 


II.  In  c&imihal  cases.   , 

(a)  fVhen  granted  or  refused. 
(ai)  G.eneral  rules,  p.  678. 
(a  2)  After     toi     acquittal, 

p.  678. 
(a  3)  As  to  some  defendants, 
p.  678. 

(b)  Grounds. 

(b  1)  Admission  of  improper 
evidence,  p.  678. 

(c)  Motion  for,  when  made,  p.  679. 


i; 


I.  Ik  civil  cases. 

(a)  fFhen  granted  or  refused. 

(a  1 )  General  rules. 

1.  An  application  for  a  new  trial  is  to 
the  discretion  of  the  court,  who  will  ex- 
ercise it  in  such  a  manner  as  will  best 
answer  the  ends  of  justice.  If  they  see 
that  those  ends  have  been  fulfilled,  they 
will  not  grant  a  new  trial  upon  a  technical 
objection,  such  as  a  misdirection  of  the 
judge.  Edmonson  v.  MacheU,  2  T.  R.  4 ; 
4lx»fift52i. 

2.  On  applving  for  a  new  trial,  the 
only  question  13,  whether,  under  all  the 
circumstances,  tt^  verdict  be  or  be  not 
according  to  justice,  without  regarding' 
any  slip  which  the  jiulge  may  have  made  ^ 
in  his  direction.  Esttoiek  v.  CaiUand, 
5T.R.425;  Lofft52i. 

3.  A  new  trial  will  be  refused,  unless 
the  objection  on  which,  &c.  either  was, 
or  could  not  have  been  made  at  the  trial. 
Vernon  v.  Hankey,  2  T.  R.  1 13 ;  Rogers  v. 
Stevens,  2  T.  R.  713.;  Petrie  v.  TFMle, 
:^T.R.S;HQrford  V.Wilson,  l  Taunt  12; 
HalliweUx.  Trappks,  2  Tau^t.  56;  ^^ 
V.Ray,  Id.  217,  n,.(^). 

4.  Where  the  question  is  involved  in 
gr«it  doubt  and  obscurity,  is  ^of  .great 
value,  and  buids  the  right  for  ever,  the 
court  will  grant  a  new  trial,  wherein  an 
ordinary  case  they  would  r^use  it  Swin* 

Vnerton  v.  Marquis  (f  Stafford,  3  Taunt.  91 . 

K\.  A  new  trial  will  not  be  graiited  in  a 
"utitae.  Rut$eley  v.  Mainwairimg^ 
1.  Sul»»'^^. 
shall  not  ^  *U1  trial  by  a  competent 
according  (cV  ■  light  can  be  thrown  in, 
V.  Stevenson,  if  not  be  granted.  Camden 

a.  The.suo4. 418. 
man  to  the  Wrial  will  not  be  granted 
jury  drew  lotfc;  see  that  the  issue  of  the 
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second  trittl  will  b«  «mil«r  to  thai  of  the 
firat    Watkins  v.  Toxpen,  ft  T.  R.  275. 

S.  Where  a  verdict  11  consonant  to' 
equity^  a  new  trial  will  not  be  granted, 
unless  on  a  legal  objection ;  not,  there- 
fore,  on  the  ground  that  the  facts  proved 
did  not  sufficiently  warrant  the  inference 
drawn  by  the  jiiry.  IVilkwuon  v.  Paynt^ 
4T.R«459. 

•  ^  A  verdict  against  evidence  will  not 
be  set  aside,  and  a  new  trial  granted, 
where  the  duMiges  da  net  exceed  5/. 
Roberts  v.  £arr,  1  Taunt.  495.  And  see 
Marsh  v.  B&wer^  ft  Blk.  851. 

10.  A  QOfisinit  wiU  not  he  set  aside,  on 
the  ginundlhat  the  case  should  have  been 
left  to  the  juiy ,  unless  that  was  i^uested 
at  the  trial.  Kindred  v.  Bagff  i  Taunt.  10. 
'  1 1  •  A  new  trial  will  not  be  granted  for 
the  improper  rejection  of  a  witness  which, 
in  the  event,  proved  unimportant.  Ed- 
'wards  V.  Bnansy  3  East,  451. 

tft.  An  application  for  a  new  trial,  be- 
cause evidence  was  improperly  admitted, 
will  be  reJfu^edi  where  the  otbqr  evidence 
iadduced  was  sufficient  to  warrant  the  ver- 
dict    Horford  v.  Wilson,  i  Taunt  ift. 

13.  If,  on  the  judge  stating  his  opinion 
to  the  jury,  the  plaintiff  elects  to  be  non- 
suited, he  cannot  demand  a  new  trial,  on 
the  ground  that  the  direction  was  erro- 
neous,   Butier  w.Dorantj  3  Taunt  ftftg. 

14.  A  new  trial  will  not  be  granted 
because  the  judge  differed  from  the  jury 
«s  to  the  preponderance  of  the  evidence, 
^n^re  on  a  fsrmer  trial  t^e  verdict  was 
^  same.  Swinnertim  v.  Mar^is  of  Staf- 
ford, 3  Taunt.  a3«. 

15.  Where  a  verdict  is  consonant  to 
the  equity  of  the  case,  a  new  trial  will  not 
be  -graated  on  a  point  of  law  which  was 
not  reserved.  Coa  v.  KitcMn,  1  B«  &  P. 
358. 

.    16.  No  motion  for  a  new  trial  on  a 
fwint  abandoned  at  the  triaL  lie6tiwoav. 

£M,6Tannt38& 

17.  The  ooort' will  order  a  new  trial'on 
^aertioBadeciding  important  rights,  where 
.the  judge  «:ipreased  an  ofriaion  en  tf, 
IriAl,  contreiy  to  the  vecdict,  aUfaf^gs. 
afterwards  report  that  he.wae    ' 
aeilisfiedivith  the  finding  of  thf 
£eW  if  Mmiwtedgecambe  Vag^„st  one 

^^^"^•^'rr      .u  «aled    naval 

18.  Where  there  are  twojjjg  custody. 
diotSy  .and  the  latter  is  aatis^'o^/j^v  .  ^' 
court,  the  losing  party  is  / 


any  rule  or  practica  to  a   third  trial. 
Parker  v.  AnseU,  e  Blk.  963. 

19^  A  pew  tnal  may  be  granted  after 
two  concurring  verdicts.  GoodwrnynGUh- 
bons,  4  Burr.  8io8. 

(a  ft)  In  penal  actions, 

1.  After  verdict  for  defendant  in  a  penal 
action,  a  new  trial  shall  never  be  granted. 
Fonereau  v.       ■>»,  3  Wils.  59. 

ft.  In  a  penal  action,  where  the  jury 
having  had  the  case  fairly  stated  to  them, 
find  a  verdict  for  the  defendant,  however 
mistaken,  the  court  will  not  grant  a  new 
trial.  SecuSj  where  they  have  been  mis- 
directed. Wilson  v«  RastaU.  4  T.  R.  753 ; 
Calcraft  v.  Gibl»,  5  T.  R.  19. 

3.  A  verdicJt  for  the  d#»ndant  in  a 
penal  action  will  not  )»e  set  aside,  because 
against  evidence.  J3roo^  v,  Middktan, 
10  East,  ft68. 

(a  3)  In  ejectment, 

A  new  trial  may  be  granted  in  ejects 
ment  Goodtitk,  d.  Alexander^  v.  Clayton^ 
4  Burr.  3$224;  Cfyjncr  y.  Littler,  1  Blk. 
348. 

(a  4)  Oft  an  issue  from  a  antrt  if  equity* 

Where  the  court  of  Chancery  directs 
an  action  at  law,  even  in  cases  where  such 
action  could  not  be  maintained  without 
its  direction,  as  where  the  defendant 
therein  is  a  certificated  bankrupt,  it  does 
not  consider  the  action  as  tried,  unless 
the  court  at  law  is  satisfied  with  the  ver- 
dict Until  that  event,  therefore,  such 
court  has  full  dominion  over  the  suit,  and 
may  direct  a  new  trial,  if  dissatisfied  with 
the  verdict   Carstairs  v.  S/etn,  4  M.  &  S. 

19«- 

(a5)  Miscettane^ms  instances  in  which  it 
has  been  granted, 
X.  A  new  trial  was  granted,  although 
there  was  evidence  on  both  sides,  because 
all  the  witnesses  subscribing. to  a  release 
were  ••'>^    ^'ed  and  examined.    Norris  v. 

(a75^<?.3«- 

iV,  by  an  executor  for 

(a  8)  slivered,  the^alivery  was 

p.-*8s,  but  he  also  swore 

(b)  Grounds  foi'^^^  *«  deceased, 

(bl)  Generd^W^^^^y 

(bft)  Themam^  ^  have  been 

thejury;^^^''^ 

0>3)  The  jury  noif^  S'-  14*., 

.       .  intended,  p)Utte»  «f  ^ 
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Mtf  a  new  tri»l  wit  gc&tod. 
Ftatf  1  Smithy  4Dg, 


has  been  reftued. 

1.  In  trcqiasB,  the  defendant  pmcribed 
ibr  a  way  over  the  close  in  which,  Sic.  and 
mistook  the  termimu  a  quo  in  his  plea ; 
there  was  a  verdict  for  the  defendant ;  new 
trial  refused,  the  merits  having  been  tried. 
BoKjmom  v.  Appkyard,  3  Wik.  273. 

2.  la  an  action  for  a  malicious  prose- 
ration,  the  coart  refused  to  set  aside  a 
verdict  for  the  defendant,  though  against 
evidence.     Narrts  v.  Tylevy  Cowp.  37. 

3.  If  a  plaintiff  recovers  upon  a  con- 
tract which,  though  illegal  in  fact,  is  legal 
opoo  the  face  of  it,  from  the  defendant 
Ittving  neglected  at  the  trial  to  prove  the 
dfcumstances  whfdi  rendered  it  illegal, 
the  court  will  not  grant  a  new  trial  to  let 
in  Buch  proof.    Gist  \.  Mason,  1  T.  R.  ^4. 

4.  After  a  verdict  for  the  plaintiff  in 
an  action  for  negligence,  a  new  trial  will 
not  be  granted,  on  the  ground  that  the 
accident  probably  resulted  in  part  from 
the  plaintiff's  own  negligence.  CoUinson 
y.Lttrkins,  3  Taunt  1. 

5.  If  tfaie  jury  find^  that  words  dtiectly 
charging  the  plaintiff  with  being  a  mur- 
derer and  having  murdered  his  hrothar, 
were  spoken  by  the  defendant,  but  not 
maliciottsly,on  which  a  verdict  be  recorded 
for  the  defendant,  the  court  will  not  grant 
a  new  trial  on  the  ground  that  it  was  a 
verdict  against  evidence,  although  it  had 
been  proved  on  the  trial  that  the  words 
were  spoken  in  anger,  and  it  appeared  that 
the  plaintiff  had  accidentally  been  the 
cause  of  his  brother's  death.  WiUon  v. 
Stepkenson,  a  Price,  282. 

(^7)  ^  on  inferior  court. 

An  inferior  court  cannot  grant  a  new 
toal.    Dougl.  380. 

(a  8)  As  to  one  of  several  issues. 
May  be  granted.    6  T.  a.  626. 

(b)  Grounds  for, 
(b  1)  Gtneral  rules. 

1.  Vahie  and  importance  are  not  alone 
grounds  for  granting  a  new  trial ;  though 
they  frequently  weigh  in  granting  a  rule 
nsL     Vtmon  v.  Hankey^  2  T.  R.  1 13. 

2.  The  rule  relative  to  the  granting  of 
oew  triab  is  this :   It  must  clearly  and 


mssskMbf  appmr,  tet  Ihi  Jary  feave 
given  their  verdictuader  a  miseonceptiott 
of  the  kw.;  or  hatve  given'  it  believing 
what  diey  ought  to  have  disbelieved,  or 
disbelieving  what  they  ought  to  have  be- 
lieved. The  nik  of  law  which  au^  to 
govern  a  particular  case,  can  always  be 
ascertained;  the  state  of  fects  is  frequently 
dottbt^  when  it  is  peculiarly  tbe  pro- 
vince of  the  jury  to  decide  the  question ; 
and  wherever  there  is  room  to  doubt,  the 
court  wiU  not  grant  a  msm-  trial,  because 
the  inclination  of  their  opinion  is  at  vari- 
ance with  the  verdict  of  the  jury.  The 
opposition  then  is  merely  opinion  against 
opinion ;  hypothesis  opposing  hypothesis; 
not  truth  and  certainty,  and  manifiost  false- 
hood and  error.  Carstcirs  v.  Stein^  4  M. 
&  S.  192. 

(b  2)  The  manner  of  summoning  the  jury.. 

The  attorney  for  the  defendant  being 
under-sheriff  and  having  summoned  the 
jury,  is  no  ground  for  a  new  trial  after  a 
verdict  for  the  defendant  in  a  case  nf  coor 
tradictory  evidence.  Mason  v.  Viekery^ 
I  Smith,  304. 

(b  3)  The  jury  not  being  those  intended, 

A  verdict,  whether  in  a  crimin^J  or 
civil  case,  will  not  be  set  aside  because 
one  of  the  jury  was  not  the  party  intended. 
Hitt  V.  Yates,  12  East,  ssQ;  Anof^.  Id. 

331a- 

(b  4)  Attempt  to  k^htence  tAejtuy. 

Whete  in  a  yui  tarn  action  for  usury, 
the  principal  witness,  the  borrower,  had 
dititnbuted  a  printed  memoir  oontainiiig 
a  statement  of  the  case,  whitch  was  onl^ 
in  effect  what  he  proved,  and  it  did  not 
appear  to  have  been  seen  by  tibe  jury,  nor 
to  be  calculated  to  influence  them ;  held, 
that  the  discovery  of  this  circumstance 
after  the  trial,  was  not  a  sufficient  cause 
for  a  new  trial.  Spencely  v.  DeWiUott, 
3  Smith,  3di ;  7  Eart^  108. 

(b  5)  Misdemeanor  of  the  jury, — hom 

proved. 

1.  Subsequent  declarations  of  the  jury 
shall  not  vitiate  a  general  verdict  given 
according  ^  the  merits  of  the  case.  Clark 
V.  Stevenson,  2  Blk.  803. 

2.  Thesubsequent  confession  of  a  jury- 
man to  the  defendant's  attorney,  that  the 
jury  drew  lots  which  six  of  them  should 
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determine  the  verdict^  not  otherwise 
proved  to  the  oourt,  is  no  gfoand  for  a  new 
trial.    Jylett  v.  Jewels  3  Blk.  1299. 

(b  6)  SwrpFue* 

In  case  of  a  verdict  taken  in  the  ab- 
sence of  a  party  and  his  scrficitDr,  the  conrt 
wili,  in  some  iMtances,  order  a  new  trial, 
if  reasonable  cause  be  shewn.  Baasky  y. 
Skapleighy  iPrice^aoi.       , 

(b  7)  Miitaie  of  a  atteatf. 

1.  If  a  plain  tiff  is  nonsuited  thnragh  the 
mistake  of  his  witness  in  a  material  cir- 
cumstance,a  newtrial  ou^tto  be  granted. 
De  Gum  v.  Dacety  3  Anst  516. 

3.  Where  the  facts,  upon  which  the 
witnesses  themselves  founded  their  testi- 
mony, are  fidsified  by  affidavit,  a  new  trial 
will  be  granted.  Luter  y.  MundeUy  1  B. 
&  P.  437. 

3.  In  an  action  on  a  policy,  where  the 
defendant,  by  the  mntake  of' his  witness, 
failed  in  producing  the  nccesiary  docu- 
ment from  the  Admiralty,  for  proving  a 
breach  of  the  Convoy  Act,  the  court 
granted  a  new  trial,  in  order  to  let  him 
into  this  defence  after  verdict  found  for 
the  plaintiff  on  the  merits.  IXAguilar  v. 
ToHn,  ^  Marsfaail,  365. 

(b  8)  InamqKtetuy  of  a  wiime$9* 

An  ol^ection  to  the  competency  of  a 
witness  must  be  made  at  the  trial;  and  a 
new  trial  will  not  be  granted,  beouise  it 
has  since  been  discovered  that  the  wit- 
nesses were  interseted ;  tixNigh  that  feet 
may  have  some  weight  widi  the  coort 
where  the  paity  shews  that  he  has  merits. 
Tmrmer  y.  Pemriey  1  T.  R.  717. 

(b  9)  Discovery  rf  wbonuUion. 

Discovery  sbce  the  trial,  that  witnesses 
had  been  suborned,  is  a  ground  for  a  new 
trial.    Fabrilau  v.  Cocky  3  Burr.  1771. 

(b  10)  CcmoktioH  of  a  witnea. 

The  court  will  not,  after  verdict,  arrest 
a  judgment,  on  affidavit  that  a  bill  has 
been  found  against  a  witness  indicted  for 
perjury  on  a  material  point  of  evidence 
given  by  him  00  the  tnal. — Nor  does  it 
seem,  that  a  conviction  would  be  sufficient 
ground  for  sending  a  cause  back  to  a  jury 
for  re-investigation.  Attorney  General  v, 
Woodheady  2  Price,  3. 


(b  11)  Discovery  of  new  evidence. 

Discovery  of  new  evidence  by  the  at- 
torney of  an  executor  defendant  (then 
absoit  from  Ungland),  though  in  the  ac- 
tual custody  of  the  attorney  himself,  yet 
not  known  by  him  so  to  be»  is  a  ground  for 
a  new  trial.  Broadkead  v.*  Mankaliy 
8  Blk.  955 ;  Lofft.  160. 

(b  13)  .Convicting  verdicts. 

A  new  trial  will  not  be  granted  because 
another  July  in  a  cause  nearly  similar, 
gave  a  different  verdict.  Spong  v.  Hogj 
3  Blk.  803. 

(bi3)  Tke  point  in  a  bill  tf  exceptions. 

Where  there  is  a  bill  of  exceptions  a 
new  trial  shall  not  be  moved  for  on  the 
point  of  law  contained  therein.  Fabrigas 
v.  Mostyn^  1  Blk.  9^9. 

(bi4)  NegUgftnee  in  the  attorney. 

Where  a  cause  is  undefended,  through 
the  attorney's  neglect  to  deliver  a  brief, 
a  new  trial  wlH  be  granted,  and  the  at- 
torney compelled  to  pay  all'eost  as  between 
attorney  and  client  De  Ronfigney  \. Fealty 
3  Tttunt.  484. 

(b  15)  Negligence  in  the  counsel. 

A  new  trial  will  not  be  granted  becanee 
the  counsel  thought  it  prudent  to  omit  evi- 
deuce  which  they  had  in  their  briefr. 
Spongy.  Hogy  3  Blk.  808. 

(c)  Terms  of. 
(c  1)  With  or  without  costs. 

I.  Where  a  plaintiff  refuses,  against 
the  opinion  of  the  judge,  to  be  nonsuited, 
and  has  a  verdict,  a  new  trial  shall  be 
widiout  costs.  Fochin  v.  FetoHeyy  i  Blk. 
670. 

3.  Where  a  plaintiff  submiti  to  an 
erroneous  nonsuit,  a  new  trial  shall  be 
without  costs.  Fochin  v.  Fawky^  1  Blk. 
670. 

3.  There  is  no  rule  against  giving  costs 
on  a  new  trial  being  granted,  alt&mgh 
the  verdict  was  against  the  opinion  of  the 
judge.  Gosleyy.BarkWyi  AnBt47. 

4.  A  rule  for  a  new  trial,  upon  grounds 
not  opened  at  the  fimnertrial,  will  be  made 
abeolutooalyon  payment  of  €oet&  SuUos^ 
V.Mitchell,  I  T.R.1S. 

(d)  Motion  for. 
(d  1)  Matter  of  how  regulated. 

A  motion  for  a  new  trial  must  be  dia- 
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cuased  on  the  line  taken  by  the  leading 
oounsel  at  the  trial,  though  contrary  to  the 
opiniod  of  the  junior.'  Pickering  \,  Daw- 
tonf  4  Taunt  779. 

w 

(d2)  Notice  ofy  to  the  judge  who  tried 

the  cause, 

1.  Two  days   notice  to  be  given   oV 
motion  for  new  trial.  C.  B.  Mich.  53  Geo. 
Ill;  4Taunt.72i. 

3.  No  flootioa  for  a  new  trial,  unleM  the 
court  is  certified  that  the  judge  has  had 
due  notice.     5  Taunt  86. 

(d3)  When  made, 

1.  The  court  will,  under  paordcularcir- 
ciunstaoces,  permit  a  motion,  for  a  new 
trial  to  be  made,  though  the  four  days  be 
elapsed.    Dickinson  v.  Fisher ,  1  BIk.  664. 

2.  The  coHTt  ^rillt  fsnnt  a  oew  trial, 
under  particula,r  .circuou|tances,  after  the 
four  days  are  elapsed.  Bift  v.  BarUm^ 
DottgL  171.  A|i4  ^  any  tinie  before 
judgu^enL    iifiv  v.  G^^ig^  DougL  797. 

(^4)  'dffi^^'^^    ^  support  o^,— itci^Vc^ 

nuUter  of. 

The  comrt  urSl  not,  on  amotion  for  a 
new  trial,  hear  the  affidavit  of  any  Acts 
which  might  have  been  brought  forward 
at  ffjii  prm.    Hope  v.  Atkins,  i  Price, 

(d5)  affidavits  in  support. of ^-^ by  whom 

made. 

Where  there  is  a  doubt  uj)on  the  judge's 
report,  as  to  what  passed  at  the  time  of 
brinpng  in  the  verdict,  the  affidavit  of 
jurors  or  bye-standers  may  be  received 
upon  a  motion  for  a  new  trial,  or  to  rectify 
a  mistake  in  the  minutes.  Rex  v.  Wood- 
fall,  5  Burr.  2667. 

(d  6)  On  on  issue  out  of  chancery^^^-where 

made, 

A  newtrialin  an  iasoeont  of  chancery 
must  be  first  moved  for  in  that  court, 
thbogh  the  motion  be  founded  on  an  im- 
proper rejection  of  evidence.  Bowker  v. 
Nixom,  6Taunt.  444.    Sed  vide  supra. 

(d  7)  After  the  reservation  of  a  spedaf 

case. 

It  seems  where  a  special  case  has  been 
reserved,  a  new  trial  has  been  granted, 
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without  previously  setting  aside  the  ver- 
dict.    Lofft.  451. 

(e)   Rutes  for, 
(e  t)  Entry  of. 

Rule  as  to  entering  nl^  for  new  trials 
which  stand  over  from  one  term  to  an- 
other in  the  peremptory  paper.  K.  B.Hil. 
44  Geo.  Ill;  1  Smith,  198. 

(ea)  When  opposed. 

If  no  one  appear  to  shew  cause  against 
a  rule  nisi  for  a  new  trial  on  the  peremp- 
tory order  day,  the  rule  will  be  made  ab- 
solute.    Parsons  v.  Nij,  1  Price,  312. 

(f)  Relative  to  costs.    . 
(f  X)  Of  the Jrst  trial. 

1 .  Where  in  a  rule  &r  a  new  trial,  no- 
Uiing  is  said  about  the  costs  of  the  former, 
the  costs  of  the  first  trial  are  never  allowed 
ii^  K.  B.'  although  the  second  trial  termi- 
nate in  favour  of  the  seme  party  as  the 
first.  Mason  v.  JSkurray p,Vougl.  438; 
Hankty  v.  Svnt^  3  T.  R.  6(^7 ;  Smith  v. 
HaUe,  6T,  R.  71,  131,  144;  BootJiw. 
Atherton;  Austin  v.  Gibbs,  8  T.  It.  619; 
Bird  v.  Appkton^  i  Et^t,  ill;  Habertson 
V.  lAddell^  10  E^fit)  4|6»     , 

2.  Where  a  ca^e-  reseizi^.i^  sent  down 
to  be  re-stated,  the  party  succeeding  at 
the  second  trial  is  not  entitled  to  the  costs 
of  the  first  .  Smith  v.  Hqik,^^  T.  R.  7^. 

3.  Where  a  case  reserved  is  sent  down 
to  be  re-stated,  and  the  defendant,  without 
going  to  trial,  gives  a  ai|$xoai#4 the  plaintiff 
is  eotilled.  to  Khe.  costs  of^tba  first  trial. 
Booths.  Atherton,  6  T.  R.  144. 

•  4.  Whereupon  setting  asi«k  a  nonsuit, 
the  costs  ars  directed-  to  atfide  thewent, 
although  the  plaintiff  succeed  on  the  se- 
cond trial,  he  is  not  entMed  to  the  costs  .of 
the  first;  nor  is  tihe  defendant.  But  in 
case  where  the  co%t9  are  directed  to  abide 
the  event,  tl^e  sa^e  party  succeeds  on 
both  trials,  he  is  entitled  to  the  costs  of 
both.  Austen  v.  Gibbs,  8  T.  R.  619.  See 
Chapman  v.  Partridge ^  2  N.  R.  382. 

5.  In  the  C.  B.  where  a  cause  has  been 
twice  tried,  and  the  same  party  who  suc- 
ceeded on  the  first  trial,  gains  a  verdict 
also  upon  the  second,  he  is  allowed  ^  the 
costs  of  both  trials,  although  the  rule  for 
the  second  trial  be  silent  as  to  the  costs  of 
the  first.  But  where  the  first  verdict  is 
for  the  plaintiff,  and  the  second  for  the 
defendant,  or  e  conversoy  there  the  party 
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ultimately  snccaeding  hat  noi  th«  coits  of 
the  first  trial,  «ven  ^ough  the  rnk  direct 
that  the  costs  of  the  former  trial  shall  abide 
the  event.  Parker  v.  Wellsy  i  H.  B.  639; 
Trdavmey  v.  Thomas^  Id.  641 ;  Chapman 
V.  Partridge^  a  N.  R.  382. 

6.  Where,  upon  a  second  trial,  a  juror 
is  withdrawn,  on  the  party  who  obtained 
the  verdict  at  the  first  trial,  undertaking 
generally  to  pay  the  other  party  his  costs, 
such  an  undertaking  extends  only  to  the 
costs  of  the  second  trial.  Rouse  v.  Bardin, 
1  H.  Bl.  639. 

7.  Costs  of  first  trial  gained  by  the 
defendant's  forgery,  refused  to  plaintiff 
succeeding  on  second  trial.  Goodiitky  d. 
Bremridge,  v.  Walter^  4  Taunt.  671. 

8.  Where  the  jury  find  an  insufficient 
verdict,  upon  which  the  court  can  give  no 
judgment,  and  a  new  trial  is  granted,  the 
party  ultimately  successful  is  not  entitled 
to  the  costs  of  the  fi>rmer  trial.  The 
WortestersHre  and  Staffordshire  Canal 
Compam  v.  The  Treni  and  Mersey  Navi- 
gation Compai^y  3  Mars.  475. 

9.  If  a  cause  come  on  for  trial,  and  be 
referred,  and  the  arbitrator's  award  in 
fkvour  of  the  plaintiff  should  afterwards 
be  set  aside,  so  that  in  consequence  the 
cause  be  subsequeotiy  tried;  the  plaintiff, 
if  he  should  also  succeed  on  that  occasion, 
will  be  allowed  the  costs  of  the  former 
trial.    Poole  v.  Selwood^  1  Price,  310. 


t  particular  instance. 

Where  on  discussing  a  rule  nisi  for  a 
nonsuit,  after  verdict  for  a  total  loss,  the 
court  determine  that  the  ven|ict  is  wrong, 
but  that  the  plaintiff  is  entitled  to  a  return 
of  premium,  neither  party  can  cLpm  the 
costs  of  the  rule.  Spitta  v.  Woodman^ 
3  Taunt.  406. 

(g)  (V*  a  venire  de  novo, 
(g  I )  When  grantable. 

1.  A  venire  de  naoo  can  only  be  awarded 
where  the  verdict  is  defective,  so  that  no 
judgment  can  be  given.  Gopdtitle,  ex 
dem.  Jones,  v.  Jones^  7  T.  R«  43. 

2.  Where  entire  damages  are  assessed 
upon  the  whole  declaration,  and  some 
counts  are  defective,  a  venire  it  novo  will 
not  be  awarded,  and  therefore  the  judg- 
ment-will be  arrested.  Holf  v.  Scholefield^ 
6  T.  R.  691 ;  see  Dougl.  377. 

(ge)  €f  ike  casts  on. 
The  successful  party  on  a  venire  de  novo, 


it  only  entitled  to  this  4roBt8  of  the  last  trial. 
lAckbarromy.  Mason,  6T.  R.  131. 

II.   Iir  CRIMINAL  CASBB. 

(a)  When  granted,  or  refused, 
(at)  General  rules, 

1.  A  new  trial,  after  conviction,  n^ay 
be  granted,  unless  where  the  crime  is. 
higher  than  a  misdemeanor.  Rex  v, 
Matvb^,  6  T.  R.  619. 

2.  After  a  convictioi^  of  an  offence  less 
than  felony,  the  court  of  K.  B.  will,  in  its 
discretion,  grant  a  new  trial,  whenever  it 
is  manifestly  conducive  to  the  ends  of 
justice.  In  strictness  the  defendant  should 
apply  within  the  time  limited  in  civil 
cases:  bntforthelkttainment  of  sobstan- 
tial  justice,  the  ooait  will  interpose  after 
the  regular  time  has  elapsed.  Rex  v. 
Waddington,  i  East,  143. 

(a  9)  4fter  an  ecquittoL 

The  rule  that  a  new  trial  will  not  be 
granted  in  a  criminsj  case  where  the  de- 
fendant has  been  acquitted; — Rex  v.  Praed, 
4  Burr.  2357 ;  Lofi.  391 ; — admits  no  ex- 
ceptions ;  it  applies  therefore  to  the  case 
of  an  indictment  for  a  nuisance.  Rexv, 
Mann,  4  M.  &  S.  337. 

(a  3)  As  to  some  defendants. 

Where  in  an  indictment  against  several, 
unless  for  a  crime  higher  than  a  misde- 
meanour, some  are  acquitted,  tiM  otbera 
found  guilty ;  a  new  trial  as  to  those  con- 
victed may  be  granted.  And  it  seems 
that  the  entry  un  the  record  may  be  either^ 
1.  Altering  the  first  venire^  by  striking 
out  the  names  of  those  defendants  who 
were  convicted,^and  then  awarding  a  8&» 
cond  ventre  to  try  them ;  or,  2.  by  stating 
that  the  verdict  against  these  was  iminro- 
perly  given,  and  then  to  award  a  new  trial 
so  far  as  respect  theou  jRex  v.  JfoiDfiey,, 
6  T.  R.  619. 

(b)  Grounds, 
(b  1)  Admission  of  improper  evidence. 

If  in  a  criminal  proceeding  some  evi- 
dence be  adduced  which  should  have  been 
excluded,  and  a  verdict  pass  against  the 
defendant,  a  new  trial  vill  be  granted^ 
since  there  are  no  means  of  ascertaining 
whether  the  other  portion  of  evidence 
alone  weighed  with  the  jury,  or  whether 
they  were  not  influenced  by  that  impro- 


NEW  TRIALb  TO 

fmltf  iddaeed.    Ret  v.  Suitony  4  M^  & 


mjiSANci: 


C79 


(e)  MotumfoTf  when  made. 

Hie  rule,  coafiiiiflg  ^  motioii  for  anew 
Uial  to  the  four  first  days  of  the  term,  ap- 
|die»  as  well  to  criminal  as  civil  cases ; 
bntiliii  tlmeoQTBeof  an  address  in  mi- 
tigitioD  of  pomsbment,  or  otherwise,  it 
ippsar  that  justice  has  not  been  done,  the 
coort  wiU  of  themselveB  interpose,  and 
grant  a  new  trial  Firtk  v.  Pwyia^  5 
T.  R.  433  ;  and  see  Bex  v.  WaddingtoHj 
i£ait,i43« 

(d)  Farm  of. 

On  moving  iot  a  newtrial  in  acriminal 
esse,  all  convicted  must  be  present  in 
cDUft    tU*  V.  Ttalj  \  X  East,  307. 


NORFOLK  CIRCUIT. 

(a)  €krk  cf  Jmte  to. 

(ai)  Fees  of. 

Hie  fee  due  to  the  clerk  of  the  assize, 
under  tbe  st  19  Geo.  Ill,  c.  74,  is  on  the 
Norfolk  circuit,  one  guinea.  Fketwood  v. 
JtadI,  fi  H.  B.  220. 


NORWICH. 

I.  SffBsm  oir*. 

(a)  S$9hi$a  rtkivoe  to,  p.  679. 

II.  COBPORATION   OF. 

(^  Canitruction  of  ii$  charter^ 
P-  679- 


I.  SBERivr  oy. 

(a)  Statutes  relative  to. 

Bjr  St  9  Gto.  I,  c.  9, 8.3,  any  penon 
^ected  sh^iff  of  Norwich,  worth  3,00b  L 
majr  be  excused  serving  the  office  on  pay- 
ffitat  of  a  fine;  but  no  person  shall  be 
^isdiarged  longer  than  one  year  without 
the  consent  of  the  mayor,  &c.  The  lurt 
JB  to  be  construed  according  to  the  obvious 
import  of  the  words.  Rex  v.  Woodnm^ 
«T.R.73i. 

II.  CoRYoaATiov  or. 
Qi)  CoMtructionqf  its  charter. 
Who  are  inhabitants  within  the  char- 


ter of  Norwich.     Rex  v.  MitehUj  10 
£ast|  511. 


NOTICE, 

COKSTRVCTIVS. 

The  nature  of  constructvoe  notice  ex- 
plained.   Flumb  V.  Fluittf  2  Anst.  438. 


I. 


II. 


NUISANCE. 

Public. 

(a)  What  are  eontidered  08. 
(a  1)  General  ndey  p.  679. 

(a  2)  Farticulaf  nutanceSf  p. 

(b)  The  question  whether^  how  He- 

temiined. 
(b  1)  Oa  motion^  p.  680. 

(c)  Of  the  Judgment  on  conviction 

aSf  p.  680. 

(d)  Of  the  abatement  of  under  a 

statute.  * 

(d  i)  Appeal fromy  p.  680. 

Of   I17JVRIRS  RESULTXlfO   FROM. 

(a)  When  actionabkj  p.68o« 

(b)  Cfthe  action  for. 

(b  1)  Venue  tn,  p.  680. 
(ba)  Declaration   in,  —  local 

description^  p.  680. 
(b3)  Declaration  in, — detail 

(fdrcumstancesy  p.68o. 

(c)  Wheter  remediable  by  personal 

interference,  p.  680. 


L  Public. 

(a)  What  are  considered  OM^ 
(ai)  Generalrule. 

SembUy  that  an  act  to  be  indictable  as 
a  nuisance,  need  not  have  produced  actual 
injury.  It  is  sufficient,  if  in  its  nature 
and  circumstances  it  be  capable  of  pro- 
ducbg  it  Rex  v.  VantemdiUo,  4  M. 
&  S.  73. 

(a  2)  Particular  instances. 

•  1.  Sendde,  a  stoppage  in  the  streets  for 
the  purpose  of  unloading  waggons  at  an 
inn  or  warehouse,  may,  by  its  frequency, 
become  a  nuisance.  Rex  v.  Russell,  a 
Smith,  424 ;  6  East,  427. 
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2.  Unlawfully,  injuriously,  and  with 
full  knowledge  of  the  fact,  to  expose  in  a 
public  highway,  a  person  infected  with  a 
contagious  disease;  such  as  the  small-pox, 
is  a  common  nuisance,  and  indictable  as 
such.     Rex  V.  VantandiUo\  4  M.  &  S.  73. 

(b)  The  qvestion  whether^  how  determined. 
(b  1)  On  motion. 

The  court  will  not  try  whether  a  joint 
stock  company  be  a  nuisance,  on  a  mo- 
tion to  set  aside  a  judgment  confessed  to 
them.     Brown  v.  Holt^  4  Taunt.  587. 

(c)  Of  the  judgment  on  conviction  as. 

1.  Upon  a  conviction  for  a  nuisance, 
the  judgment  is  to  be  adapted  to  the 
nature  of  the  offence  alleged ;  if  there  be 
no  allegation  of  the  continuance,  up  to  the 
time  of  taking  the  inquisition,  judgment 
that  it  be  abated  is  unnecessary ;  if  a  con- 
tinuance be  alleged,  prostration  should  be 
awarded.  Rex  v.  The  Justices  of  the  West 
Riding  of  Yorkshire^  7  T.  R.  407 ;  Rex  v. 
Steady  8  T.  R.  14a. 

2.  Upon  conviction  for  a  nuisance,  of 
which  a  continuance  was  alleged,  judg- 
ment of  prostration  will  not  be  given  by 
the  court  of  K.  B.  if  they  be  satisfied  that 
the  nuisance  has  been  already  effectually 
abated.     Rex  y.  Incledon^  13  East,  164, 

(d)  Cf  the  abatement  of  under  a  statute. 

(d  1)  Appeal  from. 

Where  an  act  empowers  commissioners 
to  abate  nuisances,  on  neglect  by  the 
owner  after  notice  in  writing,  and  gives 
an  appeal  to  the  quarter  sessions  ''  against 
any  matter  or  thing  to  be  done  by  the 
commissioners  in  pursuance  bf  the  act," 
an  appeal  lies  against  such  notice.  Rex  v. 
Kingston^  8  East,  41. 

II.   Or  lyjURIEB  REStTLTIVG  FROM. 

(a)  When  actionable. 

1.  No  action  lies  for  an  injury  frotn  a 
nuisance,  which,  with  ordinary  care,  might 
})Qve  been  avoided.  Butterfield  v.  For- 
rester y  1 1  East,  60. 

2.  B.  moors  a  barge  across  a  public  na- 
vigable creek,  whereby  A,  who  is  navi- 
gating along  the  creek,  is  forced  to  unload 
his  cargo  and  carry  it  over-land,  thereby 
incurring  considerable  expense.  Held,  that 
this  was  a  particular  damage  beyond  what 
the  rest  of  the  community  had  sustained, 
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sufficient  to  entitle  him  to  an  action.^  itbir  - 
V.  MiUsy  4  M.  &:  S.  101. 

(b)  Of  the  action  for. 
(hi)  Venue  in. 

An  action  for  the  consequences  of  a 
nuisance  affecting  real  property,  whether 
corporeal  or  incorporeal,  is  local,  and  must 
be  brought  where  the  property  affected  is 
situate.  The  Company  of  Proprietors  of- 
the  Mersey  and  InveU  Navigation  v. 
DouglaSy  2  East,  497. 

(b  2)  Declaration  in^'^local  descriptkn^ 

1.  In  an  action  for  a  nuisance,  to  which 
no  local  description  is  annexed,  it  will  ho 
presumed  to  be  situated  in  the  county  in 
the  margin.     Warren  v.  Webb^  1  Taunt. 

379- 

2.  In  an  action  for  a  nuisance,  occa- 
sioned by  a  neglect  to  repair  a  spout,  the 
declaration  stated,  that  the  defendant  suf- 
fered it  to  be  out  of  repair  at  A,  in  the 
county  of  B  ;  held,  that  this  was  an  aver- 
ment that  the  spout  was  situate  there. 
Warren  v.  Webby  1  Taunt.  379. 

(b3)  Declaration  in, — detail  of  circum- 

'  stances. 

In  a  declaration  for  a  nuisance,  the 
proximate  cause  of  the  injury  must  be 
stated  s  and  it  is  not  competent  to  state 
the  remote  cause,  and  give  all  the  interme- 
diate matters  in  evidence,  under  the  alle- 
gation, that  by  means  thereof  the  itijury 
was  occasioned.  Fitzsimons'  v.  Inglit^ 
5  Taunt.  534. 

(c)  Whether  remediable  by  personal  inter- 

ference. 

If  a  man  in  his  own  soil  erect  a  thing 
which  is  a  nuisance  to  another,  as  by 
stopping  a  rivulet,  and  so  diminishing  the 
water  used  by  him  for  his  cattle,  the 
party  injured  may  enter  on  the  soil'i^f 
the  other  and  abate  t^e  nuisance  and  ji^ 
tify  the  trespass ;  and  this  right  of  abate* 
ment  is  not  confined  merely  to  nuisancea 
to  a  house,  to  a  mill,  or  to  land.  Raiket 
V.  Tovmsendy  2  Smith,  9. 


OATH,  ILLEGAL. 

I.   Indictmbnt  roR. 

(a)  Form  ofavermenty  p.  681.  ^ 

(b)  Evidence  in,  p.  681.  ' 


OATH,  ILLEGAL. 

II.    StATUTK   ttELATITE  TO. 

(a)  37  Geo,  III,  c.  123, — to  what 
oaths  applia^U^  p.  681. 


L  Indictmevt  tor. 

(a)  Form  of  QTerment, 

In  an  indictment  on  37  Geo.  Ill, 
c.  133,  it  IB  sufficient  to  allege  and  prove 
vhatthe  object  of  the  oath  and  engage- 
ment was,  without  stating  its  tenor  or 
purport.     Rex  v.  MoorSy  6  East,  419,  n. 

'  (b)  Evidence  in. 

1.  Parol  evidence  may  be.  given  of  the 
oath,  without  notice  to  produce  the  paper 
from  which  it  was  supposed  the  d^ndiUit . 
read  it     Rex  v.  MoorSy  6  East,  43 1 ,  n. 

s.  Declarations  made  at  the  time  by 
the  party  administering  the  oath,  are 
evidence  to  explain  the  real  design  of  it. 
Rtx  V,  MoorSy  6  .East^  421,  n. 

II.  Statute  uelative  to. 

(a)  37  Geo.  Ill,  c  123, — to  what  oath* 

applicable. 

*  The  Stat.  37  Geo,  III,  c.  123,  against 
unlawful  oaths, '  is  not  limited  to  those 
administered  for  the  purposes  of  mutiny 
and  sedition,  but  extends  to  all  cases 
of  illegal  combination.  Rex  v.  Marksy 
3  East,  157. 


OFFICE  AND  OFFICER. 

L  Office. 

(a)  Qualificationfor. 

(a  1)  In  rekUion  to  residence, 
p.  681. 

(b)  Election  to. 

(b  1)  Time  for, — haa  regidai- 
erf,  p.  681. 

(b2)  Elective  assembly    con- 
stituents of,  p.  682. 

(^3)  Cff  convening  the  electors, 
p.  68a. 

(b4)  Relative  to  voters    and 
voting,  p.  682. 

(b  5)  Of  swearing  in,  p.  682. 

(b6)  title  of  electors,  howim- 
peacAerf^p.682. 
f  (c)  Duration  of-^undcr  a  general 

appoirUmenty  i^.6S2. 


IL 


TO         OFFICE  AND  OFFICER.  681 

(d)  Suspension  from, — its    legal 
effect y  p.  682. 

(e)  Of    vacatingy — by    accepting 
a«oM<rr,  p.  682. 

(f )  Relative  to  fees  and  donations. 
(f  1)  Title  to,  on  an  usurpation, 

p.  682. 

(g)  On  the  sale  of,  andcontracts  re- 
lative thereto,  p.  682. 

(h)  Of  indictment  for  misconduct 
in. 
(hi)  Averment  of  election  to, 

p.  683. 
(h2)  Averment  of  obligation, 
p.  683. 

Officer. 

(a)  Privileges  of  , 
(a  1)  Writ  of  privilege ,  whe- 
ther essential  to,  p.  683. 

(b)  Liability  of. 
(b  1)  Far  the  acts  of  his  com^ 

panion,  p.  683. 

(c)  Of  a  deputy. 
(c  1)  Laability  of,  p.  683. 

(d)  Ofacertjfieateby,'-HfhisO'tvn 
mistake,  p.  683. 

(e)  Officer  of  justice, 
(e  1)  IV  hen  protected, — rule  in 

the  case  ofqfficers  of  in- 
ferior courts^  p.  683. 
(e2)  Pl^hen  protected, — under 
24  Geo.  II,  c.  44,  p. 

683. 
(e3)  Notice  of  action  against,, 
"-form  of,  p.  683, 


I.  Office. 

(a)  Qualificationfor. 
(a  1)  In  relation  to  residence. 

Where  residence  is  a  part  of  eligibility 
to  office,  it  is  immaterial  for  how  short  a 
period  previous  to  the  election,  the  party 
took  the  house  or  resided  therein,  pro- 
vided the  residence  was  bond  Jide,  and 
not  merely  colourable.  If  there  is  a  doubt 
as  to  this  fact,  the  court  will  grant  an 
information  in  nature  of  quo  warranto, 
that  it  may  be  ascertained.  Rex  v.  Sar- 
jenty  5  T.  R.  466 ;  Rex  v.  The  Duke  of 
Richmond,  6  T.  R.  560. 

(b)  Election  to. 
(b  1)  Time  for,  haw  regulated. 
Although,  where  there  is  no  presiding 
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officer,  the  cootrol  of  the  election  devolves 
upon  the  electors  themselves,  yet  the  ma- 
jority of  those  present  cannot  narrow  the 
time  which  the  common  law  would  allow 
for  such  election.  Rex  v.  Commissary  of 
Bishop  of  JFinton,  *]  East,  573. 

(b  2)  Elective  asscmbfyy  constituents  of. 

The  presence  of  an  officer  who  forms 
an  integral  part  of  an  elective  assembly,  is 
necessaiy  during  the  whole  period  of  the 
election  until  complete.  Rex  v.  Buliery 
8  East,  389;  see  Rex  v.  Gaborian, 
1 1  East,  77 ;    MttcheU  v.  Ntcinson^  Id. 

84>  &• 

(1>  3)  Of  convening  the  electors. 
Where  the  whole  body  of  the  electors 
meet  without  any  previous  summons,  the 
election^  if  unanimbus,  is  valid,  unless 
such  summoBS  is  required  by  the  charter. 
Rex  V.  Theodorickt  8  East,  543;  see 
Machell  v.  NcDinson^  1 1  £ast»  84,  n. 

(b  4)  Relative  to  vofers  and  voting. 

1.  An  election  in  which  some  of  the 
yoters  had  no  right  to  vote  is  void.  Rex 
Y.  itfeiii,  4T,  R.  480. 

2.  Votes  given  for  a  candidate,  afler 
notice*  declared  of  his  ineligibility,  are 
considered  as  thrown  away,  and  the  other 
candidate  having  ultimately  a  majority  of 
votes  over  those  then  given  for  his  com- 
petitor,  is  duly  elected,  at  least  where  the 
notice  is  given  in  im  early  stage  of  the 
poll.    Rexv.  Hatokins^  10  East,  an. 

3.  Where  the  ineligibility  of  one  of 
three  candidates  is  not  declared  until 
votes  have  been  given  in  his  favour,  ex- 
ceeding those  given  for  oae  of  the  others, 
the  votes  so  given  cannot  be  considered  as 
thrown  away,  so  as  to  ei^title  the  officer 
to  return  the  two  others  as  elected.  Rex 
V.  Bridge,  l  M.  &  S.  76. 

4.  Aa*or4er  of  restor^tiop  gf  a  v^»tei:, 
illegally  disfiBoclused,  relates  to  tiie  origi- 
nal right,  wi  may  be  giv«i  in  evidence 
to  shew  that  his  vote  at  au  election  ought 
to  have  been  received;  though  such^elec^ 
tion  were  had  prior  to  the  i^t^  of  the 
order.    Summers  v.  The  Kingj  Cowp*  503. 

Q>5)  Of  swearing  wi. 

i«  A  swearing  in,  being  a  mere  minis- 
terial act,  may  be  in  the  presence  of  the 
iniyority,  &c.  whensoever  and  howsoever 
iBsembled.  Aer  vi  Courtenaff  9  East,  846. 


3.  Where  the  elected  hs#,  e  preseiit 
capacity  of  taking  upon  himself  the  exe- 
cution of  his  office,  the  swearing  in  need 
not  be  immediately  consequent  on  the 
election.   Rex  v.  Courtenay,  9  East,  246. 

(b6)  Title  <f  electors,  how  impeached. 

1.  Where  the  title  of  electors  cannot  be 
impeached,  otherwise  than  through  the 
medium  of  the  elected,  it  may  be  done. 
Rex  v.  Mein,  3  T.  R.  596. 

2.  Where  a  member,  after  protesting 
against  the  measure  propounded,  quits  the 
assembly  before  it  is  carried,  the  case 
is  the  same  as  if  he  had  never  been 
present.    Rex  v.  Courtenay,  9  East,  B46. 

(c)  Duration  cff^^under  a  general 
appointmettf. 

An  appointment  to  an  office,  without 
limitation  as  to  time,  is  usualW  considered 
as  an  appointment  for  life.  But  where  it 
would  be  inconvenient  to  consider  it  a 
permanent  one,  the  rule  \a  different ;  as 
where  the  appointee  finds  sureties  for  his 
duly  accounting;  here  hia  sureties  may- 
die,  or  he  fall  into  bad  circumstances.  Rex 
V.  Guardians  of  the  Poor  of  St,  Nicholas^ 
Rochester^  4  M.  &  S.  324. 

(d)  Suspensionfrom, — its  legal  effect. 

Suspension  is  not  equivalent  to  depriva- 
tion; so  that  during  a  suspension  the 
office  is  still  fuIL   Philips  v.  Bury,  2  T.  R. 

351. 

(e)  Ofvacating,'-^  accepting  another. 

Where  two  offices  are  incompatible,  the 
acceptance  of  the  last  implies  a  surrender 
of  and  vacates  the  first,  whichever  be  the 
superior  office  of  the  two.  Milhoard  v. 
Tkateher,  2  T.  R.  Bi ;  Rex  v,  Blissel, 
Dougl.  398,  n. 

(f)  Relatioe  to  fees  and  donations^ 
(f  i)  Title  to,  on  an  usurpation. 

No  action  lies  for  the  owner  of  an  office 
against  an  intruder  for  gratuitous  dona- 
tions received;  sccus,  forluiJ9wn  and  ac- 
customed fees.  Boyter  v.  DodlnoorM, 
6  T.  R.  681. 

(g)  On  the  sah  of,  and  contracts  relative 

thereto. 

1.  A  promise  to  pay  a  premium  on  the 

sum  which  a  purchaser  (to  be  procured  by 

the  phdntiflF)  would  give  for  defendant's 

place  of  purveyor  of  baggtge  in  the  pert  of 
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LottdiMii  »  void  under  5  &  6  £dw»  VI, 
c  16,  8.  8.    Stockdalt  y.  EarU,  s  Wils. 

133- 

A.  WhftTi  A»  through  the  inUmt  of  B. 
was  appointed  to  the  office  of  customer  of 
Carlialey  having  previously  signed  an 
agreenient  that  his  name  was  made  use 
<tf  in  trust  for  B,  and  that  he  would  ap- 
psiat  such  deputies  as  B.  should  nominate, 
and  would  empower  B.  to  receive  the  fees 
of  the  office  to  his  own  use;  this  agree- 
ment was  holden  void, — 1.  At. common 
low;-*3.  On  statutes  12  Rich.  II,  c.  s ;  & 
5&6£dw.VI,c.i6.  Garfortkv.FearoH, 
1 H.  B.  337. 

(h)  Cffindkimenifor  mifconduct  in, 
(h  1)  Averment  rfeUotum  to* 

One  in  the  exerdse.of  a  public  office, 
though  without  authority,  obliges  himself 
to  discharge  the  duties  annexed  to  it. 
Therefore  an  indictixi^nt  against  an  officer 
for  a  breach  of  duty,  need  only  state  that 
he  exercised  the  office.  Rex  v.  Holland, 
5  T«  Re  607. 

(h  9)'  Averment  of  obligation. 

Where  the  statute  or  common  law  re- 
qures  a  particular  act  to  be  done  by  an 
officer,  it  is  a  sufficient  averment  in  an  in- 
dictment for  neglecting  it,  that  it  was  his 
doty  to  perform  it  But  where  the  act  of 
duty  is  not  defined  by  either,  but  arises  out 
of  special  circumstances,  those  circum- 
stances  must  be  set  forth.  Rex  v.  HoUond, 
5T.R.607. 

11.  Officer. 

(a)  Privileges  of  . 

(a  1)  WriLrffrivikgey^wkether  essen^ 

tidio. 

An  officer  is  entitled  to  his  privileges, 
though  he  has  not  taken  out  his  writ  of 
privflege.    Rex  v.  Warner ,  8  T.  R.  375. 

Q^  IMiiitprf. 
(bi)  For  the  acte  of  his  companion. 

Whe  a  duty  is  thrown  upon  a  body, 
wMistfftg  of  several  persons,  each  is  in- 
dividnally  answerable  for  a  breach  of  that 
doty,  unksa  he  did  all  that  in  him  lay 

todiscbMsit,    Rexv.fMlond.B'^'T^' 

607/^ 

(c)  Of  a  depuif. 
(&  1)  LMUity  qf^ 
for  a  misfeazance  in  office,  an  action 


will  lie  «gaiait  the  deputy^  if  he  is  a  sub- 
stantive officer^  aa  well  as  against  the 
principal.  Rofiming  v.  Gaodckild,  5  Burr. 
3781 ;  3  Wils.  454;  a  Blk.910. 

(d)  Of  a  cert^cate  by. 
(d  1)  uf  his  own  mistake. 

No  officer  can  certify  his  own  mistake. 
He  must  make  an  effidwoii  of  the  fact. 
Rex  V.  Bolton^  1  Anst.  79. 

(e)  Officer  qfjusiice. 

(e  1)  When  protected, — rule  in  the  case  of 

(iffieers  of  vtferior  courts* 

1.  The  officers  of  an  inferior  court  exe- 
cuting its  |Ht>cess  for  a  cause  not  within 
its  jurisdiction,  are  not  trespassers.  Rex 
V.  Dancer,  6  T.  R.  245. 

a.  The  officer  of  the  court  tff  admiralty 
executing  its  process  is  pioteeeed,  if,  upon 
the  face  of  the  proceedings,  there  does  not 
appear  a  want  of  jurisdiction.  Ladbroke 
V.  Crickett,  s  T.  R.  649. 

(e  2)  When  proteeUd, — under  34  Geo.  II, 

c.44. 

I.  Where  a  justice  of  peace  having 
granted  a  warrant,  cannot  be  liaUe  for 
acts  done  by  his  officer,  as  under  its  autho- 
rity, the  officer  is  not  within  the  protec- 
tion of  a4  Geo.  II,  c.  44,  s,  6,  which 
enjoins  a  demand  of  a  copy  of  his  warrant, 
&C.  before  instituting  a  suit  against  him* 
Therefore,  where  officers  under  a  magisi- 
trate's  wanant  to  distrain  a  part/s  goods, 
for  nonpayment  of  a  poor'^srate,  broke 
into  his  house^  and  broke  the  windows, 
hcdd^  that  they  were  trespassers  in  foct  ab 
initio,  and  therefore  suaUe  in  trespass, 
without  a  demand,  &c.  Bell  v.  Oakky^ 
8  M.  &  S.  959.    S?e  Lofft  836,  958. 

9.  The  84  Geo.  II,  c.  44,  t.  6,  does 
net  extend  to  replevin.  Fletcher  v.  WU* 
kins,  8  Smith,  365;  @  ^^  ^3- 

3.  Churchwardens  acting  under  a  ma- 
gii2^te*s  Warrant  of  distress  for  a  poor's- 
rate,  are  within  thd  meaning  of  the  words 
«  other  officery'^'in  the  atat.  84  Geo.  II, 
c.44,  ^d  consequently  entitled  to  the 
protection  which  it  affords,  when  sued  in 
those  actiona  to  which  the  dalute  extends. 
Harper  v.  Carr,  7  T.  R.  270. 

(e  3)  Notice  of  action  against,— form  of. 

An  addition,'  describing  the  attorney  as 
pf  the  place  genehilfy,  thus,  "  of  Bir- 
mingham," is  a  sufficient  description  of 
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his  place  of  abode,  under'stat  24  Geo.  U, 
c.  44,  8. 1,  unless  the  defendant  prove  that 
he  could  not  be  found  by  it.  Oibom  v. 
Ocw^A,  3B.&.P.550. 


ORDER  IN  COUNCIL. 

(a)  Legal  operation  of,  p.  684. 

(b)  Disobedience  of, — Aaw  punish' 

abUy  p.  684. 


(a)  Legal  operation  of, 
'  An  order  in  council  cannot  suspend 
the  operation  of  an   act  of  parliament. 
Wilkinson  Y.Landonsack,^  M.  &  S.  117. 

(b)  Disobedience  (f^^how  punishable. 

Thediaobedieace  of  an  order  made  by 
the  king  in  coaocil,  pursuant  to  an  act 
of  parliament,  isa  misdemeanour  at  com- 
mon law.    Rev  v.  Hamsi  4  T.  R.  sos. 


■*ii 


ORIGINAL  WRIT. 

(a)  Want  of,  haw  supplied,  and  defects  in, 

h(fw  amended,  p.  684. 

(b)  Ofcraxnng  oyer  thereof,  p.  684. 


(a)  Want  cf,  hoa  supplied,  and  defects  in, 

how  amended, 

1.  The  Masfterof  the  RolbinriU,  on  pe- 
tition, defeat  a  writ  of  error  brought  for 
a  defective  original,  either  by  ordering 
the  original  to  be  amended,  or,  if  necea- 
sary,  granting  a  new  one;  and  as  a  pre- 
liminary, and  in  order  to  retain  the  bail, 
the  court  below  will  amend  the  capias. 
Carr  v.  Shaw,  7  T.  R.  299. 

«.  Original  writ,  if  insensible,  will  be 
amended.    Cooke  v.  Milles,  4  Taunt.  644. 

(b)  Of  craving  oyer  thereof    (And  see 

Abatement.) 

A  defendant  is  not  entitled  to  oyer  of 
the  original;  and  if  he  crave  oyer,  the 
plaintiif  may  proceed  without  taking  no- 
tice of  it.    Boats  V.  Edwards,  Dougl.  227. 


OUTLAWRY. 
I.  General  rule. 

(a)  Relative  to  exactness  in,  p,QSS' 


OUTLAWRY. 

If.  Of  aBALINO  TfiB  iraiTtfi    ' 
(a)  Whether  essential,  p.  685. 

III.  Of  the  Fomir  of  trs  ascoKiy 

WRIT  OF  CAFiaa* 

(a)  In  directing  the  seizure  of  chat" 
tels,  p.  685. 

IV.  Of  the  writ  of  proclama- 

tion. 

(a)  When  not  necessary,  p.  685. 

(b)  Construction  of,  p.  685, 

(c)  Return  thereon,  —  condusive- 

ness  of,  p.  685.  . 

(d)  The  expression  in  31  EUz.  c.  3, 

— "  in  those  paris^"  defined^ 
p,  685. 

V.  .Relative   to   the    sheriff's 

RETURN. 

I 

(a)  As  veil  to  the  writ  of  procla- 
mation as  to  the  exigent, 
p.  685. 

VI.  Of  the  capias  cttlac^atum. 
(a)  Where  fled,  p.  685. 

VIK  Of  the  rbcord  ofootaawbt. 

(a)  Averments  in, — terms  of  art, 

when  necessary. 
(a  1)  In  the  deserq4iom  of  the 
yearofthe  reign,  p.686. 

(b)  Averments  in,'-ofthe  dditiery 

of  the  writ  of  proclamation, 
p."  686. 

(c)  Averments  in, — of  defendant's 

non-appearance,  p.686. 

(d)  Averments  in,''-positive  or  not. 

p.  686. 

(e)  Subscription   of  coroners    to, 

p.  686. 

(0  Construction  of,  p.  686. 

VIII.  Of  a  co-contractor. 
(a)  Its  legal efect,  p.686. 

IX.  Of  a  co-dependant. 

(a)  Relative  to  the  previous  process, 

p.  686. 

(b)  Mode  of  describings  p.  686. 

(c)  Death  of  outlaWf^iis  effect, 

p.686. 

X.  Of  an  accessary. 

(a)  Joint^  with  Ike  principal,  p, 
680. 


OUTLAWRY. 

XII.  Reversal  of. 

(a)  Ontnotumf  p.  687. 

(b)  'Evidence  rtlatwe  io,  p.  687. 

(c)  Its  legal  effect,  p.  687. 

XIII.  In  the  exchequer, 

(a)  Whether  allowable,  p>  687. 


I.  General  rule. 

(a)  Relative  to  exactness  in. 

In  outlawries,  scrupulous  exactness  is 
required ;  nor  can  any  tbihg  be  supplied 
by  intendment     Rex  v.  Almon,  5  T.  R. 

«09. 

II.  Of  sealing  the  writs. 

(a)  Whether  essential. 

An  outlawry  is  valid,  though  it  do  not 
appear  that  the  capias  and  exigent  were 
under  the  seal,  but  only 'signed  by  the 
justices  oC  oyer  and  terminer,  itejr  v. 
FoiM/e//,  4T.R.5Q1. 

UL  Of  tkb  FOBJf  op  the  segomd 

WRIT   OF   CAPIAS.    • 

(a)  In  direcimg  the-  teiunre  of  chattels. 

The  St  95  Edw.  ni,  8. 5,  c.  14,  which 
requires  tiiat  the  second  capias  against  a 
parly  indicted  shall  require  die  dieriff  to 
sdze  as  well  his  chattels  as  his  body,  does 
not  apply  to  courts  of  oyer  and  terminer 
and  gaol  delivery,  since  the  writ  is  to 
be  returnable  in  three  weeks,  when  such 
court  will  not  be  sitting.  Rex  v.  Tandell, 
4T.R.  521. 

IV.  OtTHE  WRIT  OF   PROCLAMATION. 

'  (a)  When  not  necessary. 

In  criminal  cases  no  proclamation  is 
necessary  to  outlawry,  after  judgment. 
Harrington  v.  Rex,  3  T.  R.  503. 

(b)  Construction  of, 

1.  If  a  writ  of  proclamation  require  the 
defendant  to  render  himself  (not  to  the 
justices,  &c.  but)  to  the  sheriflF,  (as  it  may) 
10  that  he  might  have  his  body  before  the 
jutices,  &c.  at  the  next  sessions  of  oyer 
and  terminer,  it  is  the  duty  of  the  defen- 
dant to  render  himself  to  the  sheri(f  before 
the  fifth  county  court;  so  that  an  out- 
lawry sftei"  that  time,  and  before  the  nex4 
aeasioos,  is  valid^  since  when  given,  the 
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d^feiidtol  had' no  ftktvre'diiy  forsurren 
dering.    ilea?  v.  Fthwfel^,  4  T.  R.  5. 

2.  A  writ  of  proclamlition,  reauiring 
the  sheriff  to  proclaim  the  defendant  in 
"  open  court,  in  the  sheriff's  county," 
means  in  his  county  court,  and  is  there- 
fore sufEcient  Rix  v.  Yandell^  4  T.  R. 
531* 


(c)  Return  thereon, — conclusiveness  of  , 

If  it  appear  by  the  writ  of  proclamation 
and  return  thereon,  that  an  outlawry  for 
felony  was  pronounced  before  the  day  of 
appearance  given  to  the  party,  it  is  erro- 
-^-  - '    Barrington  v.  Rex,  p  T.  R.  499. 


neous. 


(d)  The  expression  in  31  Eliz,  c.  3,  ^  in 
those  partSy"  d^ned. 

The  Stat.  31  EHj.  c.  3,  requires  "one 
other  of  the  said  proclamations  to  be  made 
at  the  general  quarter  sessions  of  the  peace 
in  those  parts  yfh&re  the  party,  defendant, 
at  the  time  of  the  exigent  awarded,  shall 
be  dwelling."  By  "  in  those  parts/'  is 
meant  county,  riding,  or  division.  A 
writ  of  procfamation,  therefore,  requiring 
proclamation  to  be  made,  at  the  general 
quarter  sessions  of  the  peace  to  be  liolden 
for  the  said  sheriffs  county,  is  good.  Rex 
V.  YandeU,  4T.  R.  51^1. 

V.  Relative  to  the  sHEBitp's  re- 

(a)  Asxoell  to  the  writ  of  proclamation  as 
to  the  exigent, 

1.  The  sheriff's  return  to  a  writ  of 
proclamation,  stating  that  he  had  pro- 
claimed the  defendant  at  the  church  door 
of  the  parish  of  Y,  in  which  the  writ 
states  that  he  is  inhabiting,  is  sufficient, 
though  it  do  not  add  '*  where  be  is  inha- 
biting."    Rex  V.  YandeU,  4T.  R.  521. 

2.  The  sheriff,  in  his  return  to  the  writ 
of  proclamation,  need  not  state  that  the 
defendant  did  not  appear,  though  he  must 
in  that  to  the  writ  of  exigent  Rex  v. 
Fanrfe//,  4T.  R.521. 

VI.  Or  the  capias  utlagatum. 

(a)  Where  fled. 

In  K.  B.  the  writ  of  capias  utlagatum, 
and  the  sheriff's  return  to  it,  ought  to  be 
filed  in  the  office  of  the  clerk  of  the  exi- 
gents and  outlawries;  and  not  in  the 
treasury  chamber.  Reynolds  v.  Adams, 
3  T.  R.  578. 
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VII.  Or  THB  ESCORD  OF  09TX.AWRT. 

(a)  Averpuntt  my^^terma  of  art  what 

necenaiy. 

(a  1)  In  the  description  of  the  year  of  the 

reign. 

In  a  record  of  outlawry,  it  is  neceasary 
to  state  Uie  year  of  the  king^s  reign  in 
which  every  transaction  happened,  though 
in  other  records  it  is  not ;  hence,  an  out- 
kwry  was  reversed,  because,  in  the  she- 
riff's return  to  the  exigent,  the  year  of  the 
fourth  exaction  was  not  stated.  Rex  v. 
Almon,  5  T.  R.  see. 

(b)  Averments  in^^^  the  delivery  of  the 
writ  (f  proclamation. 

If  it  s^pear  by  the  return  of  the  sheriff, 
on  the  record  of  outlawry^  that  the  writ 
of  proclamation  was  delivered  to  him  three 
lunar  months  before  its  return,  it  is  suffi- 
cient, though  not  expressly  averred.  Res 
V.  Faiwfc^  4  T.R.  521. 

(c)  Averments  m, — of  defendanfs  non- 
appearance. 

The  record  of  an  outlawry  need  not 
allege  that  the  defendant  did  not  come  in 
before  the  exigent  was  awarded.  Jftqr  v. 
Yandell,  4T.R.5SI. 

(d)  Averments  in, — positive  or  not. 

An  averment,  even  in  a  record  of  out- 
lawiy,  that  the  sheriff  was  commanded, — 
to  take.thedefondantjr— toexacthimy*— or 
otherwise,  is  a  sufficient  averment  that  a 
writ— of  capias  —  of  exigent, — and  so 
forth,  was  issued  against  him.  Res  v. 
Perry t  6  T.  R.  573. 

(e)  Subscription  of  coroners  to. 

The  names  of  the  coroners  by  whom 
the  outlawry  is  pronounced,  need  not  be 
subscribed  to  the  outlawry ;  since  all  that 
is  requisite  is,  that  it  appear  by  whom  the 
outlawry  was  pronounced,  and  that  they 
had  authority  so  to  do.  Rex  v.  Yandell^ 
4T.  R.521. 

(f)  ConMtructian  <f. 

If  in  the  record  of  an  outlawry  it  is 
averred  that  one  sheriff  executed  the  exi- 
gjent,  and  another  returned  it,  and  the 
duration  of  time  between  the  qumto  ex- 
actus  and  the  return  does  not  exceed  a 
year,  it  will  be  intended,,  tboujg^  not 
averred,  that  the  sheriff  who  ni«ie  the 


return  was  the  successor  of  him  who  exe^ 
cuted  the  writ  Rex  v.  Perry,  6  T.  R.  579. 

VIII.  Of  a  co-coktractor. 

(a)  Its  legal  effect. 

Notwithstanding  the  outlawry  of  one 
of  two  contractors  sued  jointly,  the  action 
remains  joint,  so  that  the  other  may  insist 
on  any  defence  which  he  might  have 
made,  had  the  outlaw  defended.  Gordon 
\.  Austin,  J^1.Vi.6\\. 

IX.  Of  a  co-defckdavt. 

(a)  Relatvoe  to  the  previous  process, 

A  declaration  in  a  joint  action  against 
two  of  whom  one  has  been  outlawed,  will 
be  set  aside,  unless  the  process  issued 
against  each  be  referrible  to  and  connected 
with  the  same  arigimd.  Haigk  ^«  CeniMijr, 
15  East,  1. 

(b)  Mode  of  describing, 

1.  The  rule,  that  if  a  man  be  outlawed 
at  the  suit  of  another,  all  men  shall  have 
advantage  of  this  personal  disability,  only 
apfriies  to  the  case  where  be  is  plaintiff; 
a  declaration,  theretee,  againat  one  sued 
with  another  wdio  has  been  outlawed, 
stating  that  £Mt^  but  net  addiof  that  the 
outlawry  was  in  this  miit,  is  insufiicieiit* 
Saunderson  v.  Hndsonf  3  Cast,  144. 

a.  In  declaring  agaioAt  one  defendant 
upon  a  contract  joinitly  with  another  de- 
fendant who  is  outlawed,  it  is  not  necea- 
sary  to  aver  the  outlawry  with  a  prmU 
patct  per  recordum^  if  it  appear  to  be  in 
the  same  suit.  M^Michaci  v.  Johnsom^ 
3  Smith,  56 ;  7  East,  50. 

(c)  Death  ofoutlaWf,  its  ^ect. 

Where,  after  outlawry  of  one  of  two 
joint  defendants,  and  before  final  judg- 
ment, the  other  dies,  the  right  survive^ 
against  the  outlaw,  and  against  him  alone. 
Fort  V.  OUver,  1  M.  &  S.  341. 

X.  Of  ak  accessary. 

(a)  Jointly  vfith  the  principal* 

The  8t«t  of  Weatm.  c  14,  (^  £dw.  U 
c.  14,)  OMcts^  thait  no  aceesaaiy  ahatt  be 
outlawed  until  he  that  ia  appealed  (which 
is  hdd  to  mean  indicted  as  well)  of  the 
deed  be  attainted ;  and  his  exigent  ahall 
remain  until  the  principal  is  attainted  by 
optlawry  or  otherwise.  Since  an  indict-' 
meot  against  seVeni  iaia  law  a  separata 
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hMHctmcnt  agsintt  each  (tiiil«to  Mfhere  it 
was  essential  that  they  should  have  joined 
to  make  the  offence),  an  outlawry  of  the 
principal  and  accessaxy  (indicted  together) 
on  an  exigent  against  both,  is  erroneous 
as  to  the  aceassary  alone.  Jt«jr  v.  Yandell^ 

4T.R.5S1* 

XI.  Or  A  PA&TT  xaiiOAD. 

1.  It  is  sufficient  to  reverie  an  out- 
lawry, that  the  party  was  abroad  at  the 
time  of  exigent  proclaimed.  Scrocold  v. 
Hampiof^  19  East,  694,  n. 

3.  If  outlawry  be  obtained  while  the 
defandantia  beycaMlaea,  itis  error,  though 
he  went  abroad  lo  avoid  piocesa.  H€$i» 
V.  Wood^  4Tattnt,69i» 

XII.  RXVEB,!^^  OJF. 

(a)  On  motion. 

The  court  of  Common  Pleas  will  re- 
Tene  an  outlawry  on  motion.  Btanchamp 
V.  Tomkm$^  3  Tnnt.  141 . 

(b)  Eoidmcc  relative  to, 

1.  On  a  writ  of  error  to  reverse  an 
ouUawiy,  on  the  ground  that  the  oudaw, 
before  and  at  ti^e  time  of  suing  oat  the 
writof  eodgeril,  and  from  thence  until  the 
time  of  pronouncing  the  t>utlawry,  was  in 
paiti  beyond  die  seas ;  die  plaintiff  in 
enor  having  pitived  tiie  pnmous  pro- 
ceedings in  tfaa  outlawry,  and  that  die 
oudaw,  at  the  time  of  soing  out  the  exi^ 
gent,  was  abroad,  and  died  abroad,  but 
without  fixing  the  time  of  his  death. 
Hdd«  that  it  was  not  necessary  to  prove 
the  time  iHien  the  judgment  was  pro- 
nounced. Riektrdson  y.  Robertson,  1  Mars. 
58 ;  5  TannL  309.. 

a.  When  you  come  to  reverse  an  out- 
Uwiy,  you  must  have  the  record  in  court. 
Lofft34B. 

(c)  Its  legal  tfect. 

After  an  outlawry  has  been  reversed, 
the  case  is  the  same  as  if  it  had  n^ver 
been;  insomnch  that  all  proceeduigs  in 
the  interim  between  outlawry  and  re- 
tanal,  opon  the  sama  footing  aa  if  no 
ootUwiy  had  been  pronounced,  are  valid. 
2^  PtesidaU,  IfC.  ^  St.  John's  Collsge, 
OifM,  Y.  Mvreott,  7  T.  R«  159* 

XIIL   Iv  THE  KXCHEQirXR. 

(a)  Whether  aUombic. 
A  plaintiff  cannot  proceed  to  outUwry 


to 
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in  the  Exchequer,  the  court  having  no 
prooaaa  en  wluch  to  foaiMJL  nmAk  a  pra- 
Horton  v.  Feakoy  1  Price,  309, 


OXFORD,  UNIVERSITY  OR 

L  Prxvilboss  or  its  MftMBxaa. 

(a)  To  he  sued  in  its  court. 

(a  i)  Who  tnitUkd  tOy  p.  687. 

11.  Claim  of  conusance  ok  behalf 

OF. 

(a)  By  vAom  madcj  p»  6i^. 

(b)  Affidaoit  in  support  rf,  p.  687. 


I.  PaiVILEOBS  OF  ITS   membehs. 

(a)  To  be  sued  in  its  court. 
(a  1)  Who  eniitled  to. 

1.  A  claim  of  conusance  was  refused 
to  the  University  of  Oxford,  the  party, 
though  a  member,  not  being  rodent  at 
Oxford.    Hs^es  v.  £01^,  9  Wils.  310. 

8.  A  college  barber  at  Oxford,  though 
he  resides  in  the  city  out  of  the  .coUege, 
is  entitled  to  the  privileges  of  the  univer- 
sity.   JRc»  V.  Roiuledge^  Dougl.  531. 

II.  Claxh  or  oovoaAVcn  ow  behalf 

(a)  Bj^  whom  made» 

Conusance  on  behalf  of  the  oniversity 
may  be  dftimed  by  the  vice^hancellor  of 
Oxford,  during  a  vacancy  in  the  office 
of  chancellor.  WHUams  t.  Brn^renden, 
11  East,  543. 

(b)  Affidaioit iniupport rf. 

An  affidavit  in  support  of  a  claim  of 
conusance  by  the  University  of  Oxford, 
in  respect  of  one  alleged  to  be  now  a  com- 
mon servant  of  tha  university,  need  not 
state  that  he  ii  resident  therein,  or  that 
he  is  matriculated.  Thomson  v.  lordy 
15  East,  634. 
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1.  One  seised  of  a  real  estate  by  will, 
bequeaths  several  pecuniary  legacies,  and, 
as  to  some,  directs  that  they  shall  be  paid 
to  the  fuH,  whatever  else,  debts  excepted, 
falls  short ;  and  ^len  proceeds  thus :«— 
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*^  In  ofder  to  raise  money  for  these  pay- 
ments, my  estate  of  B,  must  be  sold  as 
soon  as  conveniently  may  be  after  my  de« 
cease ;  to  this  end,  I  do  appoint  and  em- 
power C.  and  D,  whom  I  make  my  exe- 
cutors, to  sell,  let,  or  set  to  sale,  both  my 
estates  of  B,  and  £/'  Held,  that  a  cre- 
ditor who  was  a  papist,  was  entitled  to 
receive  his  debt  out  of  the  money  arising 
by  sale  of  the  testatrix's  real  estate,  ac- 
cording to  the  appointment  of  her  will. 
Foone  v.  Blount,  Cowp.  464. 
d.  See  tit.  Peer. 


PARLIAMENT. 

I;  RELAtlVE  TO   THE    ELECTION    O? 
MEMBERS   TO   SERVE   IN. 

(a)  LiabiUty  of  members  for  the 

expenses   of  the   hustings, 
p.  688. 

(b)  LiabiUty  of  members  for  pnh 

visions  suppHed  to  •  voters, 
p.  688. 

(c)  Of  ^petitions  against  the  eke- 

'  tton  of. 
(ci)  Costs  of  ^.  6S%. 

(d)  Of  the'  returning  qjfictr. 

(di)  lAMUty  of  for  refusing 
a  VQ^ei  p.689. 

(c)  Of  perjury  at. 

(el)  Punishment  of  p. 689. 

II.  Of  the  HOUSE  Of  lords. 

(a)  Of  their  authority  to  commit 
for  a  breach  of  privilege, 
p.68g. 

III.  Of  the  house  of  commons. 

(a)  Of  their  authority  to  commit 

for  a  breach  of  privilege, 
p.  689. 

(b)  Of  the  speaker's  warrant, 

(b  1)  Mode  of  executing,  p.689. 
(b  2)  Justification  under,  p.689. 

(c)  Of  the  discharging  by  habeas 

corpus,  from  a  commitment 
by,  p.689. 

(d)  Of  the  members  of 

(d  1)  Relative  to  civil  proceed" 
ifigs  against,  p.  689. 


I.   Relative  to  tphb  election  or 
members  to  serve  in. 

(a)  LiabiUty  of  members  for  the  expenses  of 
the  hustings, 

1.  The  5i8t  Geo.  Ill,  c.  126,  imposes 
a  duty  upon  the  returning  officer  of  pro- 
viding a  convenient  booth  or  place  for  hold- 
ing the  election  of  members  of  parlia- 
ment; and  it  directs  that  this  shall  be 
donis  at  the  expense  of  the  candidate,  A 
person  is  nominated  and  elected  by  a 
city  as  their  representative,  without  any 
knowledge  or  concurrence,  or  interference 
on  his  part.  He  takes  his  seat  in  parlia- 
ment. Held,  that  he  was  not  a  "  candi- 
date", within  the  meaning  of  the  statute, 
and  therefore  not  liable  for  the  hustings. 
Candidate  means  a  volunteer.  Morris  v. 
Sir  Francis  BuMett,  2  M.  &  S.  2 1 2. 

2.  Under  stat.  51  Geo.  Ill,  c.  126, 
election  candidates  for  Westminster  are 
only  liable  each  for  a  moiety  of  the  ex- 
pense of  the  hustings.  Morris  v.  Lord 
Cochrane,  1  M.  &  S.  283. 

(b)  LiMUty  of  members  for  provisions 

supplied  to  voters. 

No  action  lies  by  an  inn-keeper  against 
a  candidate  for  provisions  supplied  to 
voters,  whether  resident  or  not,  after  the 
teste  of  the  writ  Ribbons  v.  Cricket, 
1  B.  &  P.  264;  Lofhouse  v.  Wharton^ 
1  Camp.  550,  n. 

(c)  Of  petitions  against  the  election  of. 

(c  1 )  Costs  of 

1.  The  power  of  directing  the  costs  Qf 
a  vexatious  petition  .to  be  taxed  under 
28  Geo.  Ill,  c.  52,  and  granting  a  certi- 
ficate thereon,  is  not  confined  to  the  then 
speaker  when  the  report .  was  made. 
Strachey  v.  Turley,  11  East,  194. 

2.  The  speaker  may  grant  a  new  cer- 
tificate for  costs,  under  28  Geo.  Ill,  c.  52, 
if  the  former  certificate  or  certificates 
were  null.  Strachey  v.  Turley,  11  East, 
194. 

3.  Two  several  petitions  were  pre- 
sented against  the  return  of  a  member  for 
G,  which,  being  referred  to  a  committee, 
were  pronounced  each  frivolous.  Held, 
that  the  costs  could  not  be  taxed  jointly 
under  28  Geo.  Ill,  c.  52.  Strachey  v. 
Turley,  3  Smith,  560 ;  7  East,  507. 

4.  It  is  a  rule,  that  the  enacting  clause 
of  an  act  of  parliament,  shall  not  be  re- 
strained by  the  preamble.    Thus:  three 
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seferal  statutes  previous  to  s8  Gee.IH, 
c.  52,  give  costs  in  certain  specified  cases 
of  petitions  against  elections.  That  sta* 
lute,  in  its  preamble,  recites  the  three 
former  acts,  and  that  it  is  expedient  that 
provision,  should  be  made  for  discourag- 
ing peiBons  from  presenting  frivolous  or 
vexatious  petitions,  &c.  "  in  any  of  the 
cases  to  which  the  above  recited  acts  re- 
late." In  s.  19,  it  enacts,  that  whenever 
the  committee  shall  report,  &c.  the  party 
or  parties  '*  who  shall  have  appeared  be- 
fore the  committee  in  opposition  to  such 
petition,"  shall  be  entitled  to  costs.  The 
terms  of  enactment  take  in  many  cases 
not  included  in  the  former,  acts.  Held, 
that  full  effect  should  be  given  to  them, 
notwithstanding  the  preamble.  Trueman 
V.  Lanbertj  4  M.  k  S.  234- 

(d)  Of  the  returning  officer. 
(d  1)  Liability  of,  for  rrfusing  a  vote. 

The  returning  officer,  at  an  election  to 
serve  in  parliament,  is  not  liable  to  an 
action  for  refusing  a  vote  without  proof  of 
mdica  DretDe.v.  CtmUen,  1  East,  563,  n. 

(e)  Of  perjury  at. 

(fi  \)  Eunishment  of 

The  punisbments  iii^>osed  by  1 8  Geo.  11, 

c  18,  are  cumulative  with  those  under 

SEliz.  c.  9,  s.  6,  and  2  Geo.  II,  c.  45, 

s.  a.    Rtx  V.  Pricey  6  East,  323. 

II.   Of  the  house  of  lords. 

(a)  Of  tkeir  authority  to  commit  for  a 

breach  of  privilege. 

The  House  of  Lords  may  fine  and  im- 
prison for;  a  breach  of  privilege;  thus,  for 
a  libel  on  one  of  their  members.  Rex  v. 
Flower,  8T.  R.  314. 

IIL  Of  the  house  of  commons. 
(a)  Of  their  authority  to  cofhmtfor  a 

breach  of  privilege. 

The  House  of  Commons  have  authority 

to  commit  in  cases  of  contempt,  as  for  a 

breach  of  privilege.    Burdett  v.  Abbot, 

14  East,  \ ;  4  Taunt  401 J  6  t>ougl.  166. 
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the  House,  of.  Commons.:,    Bwnktt  v. 
Abbot,  14  East,  i» 

s.  As.  to  when  the  military  may  be 
called  in  aid  to  execute  the  Speaker's  war- 
rant of  arrest,  issued  pursuant  to  a  resolu- 
tion of  the  House  of  Commons.  Burdett 
v.  Cobnan,  14  East,  163. 

(b2)  Justification  under. 

In  justifying  a  commitment-for  a  breach 
of  privilege,  under  the  Speaker's  warrant, 
pursuant  to  a  resolution  of  the  House'  of 
Commons,  the  facts  upon  which  the  reso- 
lution professes  to  proceed  need  not  be 
averred.     Burdett  v.  Abbot,  14  East,  1. 

(c)  Of  the  discharging  by  habeas  corpus, 
from  a  commitment  by. 

A  member  of  the  House  of  Commons 
committed  for  a  breach  of  privilege,  can- 
not be  discharged  on  a  habeas  corpus  dur- 
ing the  session.  Brass  Crosby*s  case,  s 
Blk.  764;  3  Wils.  i88. 

(d)   Of  the  members  of, 
(d  1)  B^lative  to  civil  proceedings  against. 

1.  A  member,  of.  parliament  in  the 
King^s  Bench  prison,  though  he  cannot  be 
charged  in  custody  with  a  bailable  action, 
may  be  ^ued  as  a  common  person  in  cus- 
tody of  the  marshal.  Jackson  v.  Mack- 
rcfA,  5  T.R.  361. 

2.  An  attachment  does  not  lie  against  a 
member  of  parliament  for  non-perform- 
ance of  an  award.  Catmur  v.  Sir  JB, 
Knatchbull,  7  T.  R.  448. 

3.  If  a  member  of  pai'liament  be  held 
to  special  bail,  and  it  be  moved  to  dis- 
charge him  on  a  common  appearance; 
the  court  can  take  no  evidence  of  his  being 
a  member  but  the  retiirn  of  the  writ. 
Fenwick  v.  Fenwick^  2  Blk.  788. 


(b)  Of  thq.  Speaker* s  warrant, 

(b  1)  Mode  of  executing. 

1.  The  outer  door  may  be  brdcen  open 

after  demand  and  reiusual  to  arrest  under 

thi  Speaker's  warrant  issued  for.a  breach 

ef  privilege,  pursouit  to  a;  resolution  of 


PARTITION. 
I.  What  i^akds  are  excluded  from 

THE  statutes  OF.' 

(a)  Customary  and  tenant-right 
.    estates,  p,  690.  t 

II.  Proceedings  i». 

(a)  J«  relation  to  5f.  8  4-  9  W.  Ill, 

p.  ego. 

(b)  Amendment  of  proceedings  in, 

p.  69O' 
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L  What  i^audbarvbxclvdbd  ruou 

THE  STATUTES  OV. 

(a)  CuttdfkKty  and  tendiaMght  estaiei. 

The  cuBtomary  and  tenant-right  estetes 
peculiar  to  the  North  of  England  lire  not 
within  the  statutes  of  partition.  BurreU 
V.  Dodd,  3  B.  &  P-  378- 

II.  PaocEBDiiroft  IN. 

(lO  ^n  rektim  tott.^S^gW.  III. 

The  provisions  in  s.  i»  of  stat  6  &:  g 
W.  in,  c  31,  do  not  apply  where  the 
tenant  appears.  Dyerv^Butlockyi'B.kf. 

344- 

Qi)AMetidm€tUqfproeeedingtnL  ' 

Declaration  on  a  writ  of  partition,  and 
the  sheriff's  return,  amended  bv  striking 
out  an  erroneous  descripfion  of  the  quaUty 
of  the  estates  conveyed  to  the  different 
parties.  Baker  v.  Ikmkl^  1  Mars.  537 ; 
6  Taunt.  193. 


PARTNERS. 

I.  Who  aub  considbrbd  as. 

(a)  In  nbtkn  to  third  pernnu^ 
p.6gi. 

II.   Who  ABE  NOT  COVSIDBREO  At* 

(a)  Ib  rsioliMft  to  third  penmu^ 

p^69t. 

0>)  Inter  sf ,  p.  693. 

III.  RBI.ATIVE     TO     VABTVBILSHIF 
COVTBJiCTS. 

(«)  fPIo^  ore  ooMdersrf  at,  p.  699. 

(b)  Cotutructicn  qfy  p.  693. 

(c)  Bvidemx  of,  p.  69s. 

IV.  Relative   to    partnership 

PROPERTY. 

.    (a)  Distringas  agaUuty  p.  69a. 
(b)  FLfa.  againsty  ^tgn. 
(f)  Estent  agamsty  p.  693. 

V.  Of  their  individuality. 

(a)  In  relation  totke  ditpoeitionof 

propet  tjfy  p.  693* 

(b)  In  retatioH  to  ^e  satisfaction  rf 

demands^  p.  693. 

(c)  In  relation  to  contracts  made 

abroad,  P*^3* 
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VI.  On  the  authority  op  onr 

PARTNER  TO  BIND  THE  ¥IRM« 

(a)  By  deedy  p.  693. 

(b)  How  invalidated. 

(b  1)  £^  notice,  p.  693. 

(b  3)  ay  the  fraud  Or  negH- 

gence  of  the  creditor, 

p.  693. 

VII.  On   the  responsibility   of 
partners  for  each  other. 

(a)  On  the  receipt  of  money,  p.  693. 

VIIT.  Liability   of   partners  on 
negotiable  securities* 

(a)  General  rule,  p.  693* 

(b)  In  a  particular  instance,  p.6g2. 

IX.  Liability  of  a  co-partner, 
from  a  subsequent  adop- 
tion, p.  693. 

X.  Of  the  avoidance  of  a  frau- 
dulent contract  made  by 

A  co-partner. 

(a)  Bjf  the  contracting  party,  p,  694, 

XI.  Of  suits  by. 
(a)  Joinder  in» 

(ai)  In  actumi  of  slander, 

p.  694. 
(A3)  IVhere  the  co-partner  hoc 
no  interest,  p.  694. 

XII.  Of  suits  against. 

(a)  Joint,  or  severaL 

(a  1)  In  an  action  to  rescind  n 
fraudulent  sale  by  one, 
p.  694. 

(b)  Surciving  partner,  ham  sued, 

p.  694. 

XIII.  Of    a    distringas    against 

PARTNERS. 

(a)  Separate    property,     whether 
amenable  to,  p.  694- 

XIV.  Of  suits  between  partners. 

(a)  For  a  balance  struck,  p.  694. 

(b)  For  a  collateral  sum  adwntedf 

p.  694. 

(c)  On  agreements  betxoeen,  p*  694. 
XV.  Relative  TO  a  dormant  part* 

NBR. 

• 

(a)  Joinder    cf^    as  co-plaintifi^ 
IN  694.  , 
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XVI.  Ik  ulatiok  to  the  bank- 

mUPTCT  OF  A  CO-PARTNER. 

(a)  lUkgal  effect,  p.  695. 

(b)  frofff  rf  creditor  under  the 

boMkruptc^f — its  legal  effect^ 
p.  695. 

(c)  'Rights  of  the  solvent  partner  on 

UquiJating  the  debtSy  p.  6g5« 

(d)  On  the  joinder  cf  demands  m 

a  suit  against  the  sohent 
pmtner^  p,  695, 

XVIL  Ok  8URYIVORSHIP  BRtWEBK. 

(t)  Us  fekxtion  to  debtt,  p.  695. 

XVIII.  ReLATFVB  to   8ET-OPP, 

(a)  Bif  a  surviving  partner ,  p.  695. 

(b)  Against  a  surviving  partner , 

XIX.  On  the  .dissolutidk  or  a 

PARTNERSHIP. 

(a)  Its  legal  effect,  p.  695. 

XX.  Miscbllakeous. 

(a)  Right  of  a  partner  over  pro- 
perty received  from  his  comr 
pamonfor  a  special  purpose^ 
p.  696. 


I.  Who  are  considered  as. 

(a)  In  relation  to  third  persons. 

1.  To  make  a  person  liable  as  a  partnery 
there  must  either  be  a  contract  between 
him  and  ^  oeCensiUe  person  to  share  in 
the  profit  and  loss,  or  he  must  have  per- 
mitted the  other  to  make  use  of  his  credit^ 
and  to  hold  him  oat  as  one  jointly  answer- 
able.   Hoare  y.  Dames,  Dougl.  371. 

9.  An  agreement  to  share  profits  alone, 
cannot  prevent  the  consequence  of  also 
sharing  losaesy  with  respect  to  creditors. 
Hesketh  v.  Bksnobard,  4  East,  146. 

3.  If  a  creditor  having  been  jointly 
concerned  with  his  debtor,  agree  with 
ttch  debtor  to  be  jointly  and  equally  con- 
ctmed  iir  an  adventure  abroad,  and  that 
sach  debtor  shall  purchase  and  pay  for 
goods  for  the  adventure,  and  the  returns 
sbaB  be  made  to  the  creditor  in  liquidation 
of  his  debt;  and  in  consequence  of  such 
agreement  the  debtor  purchase  goods  for 


such  adventurtt^  it  is  a  partnership  agree- 
ment, and  both  debtor  and  creditor  was 
lii^e  to  the  vendors.  Goutkuaite  v. 
Duckwarih,  is  £ast^  431. 

4.  A.  and  B.,  ahip^igents  at  different 
potts,  entered  into  an  agreement  to  shares 
in  certain  proportions,  the  profits  of  their 
respective  commissions,  and  the  discount 
on  tradesman's  bills  empbyed  by  them  in 
repairing  th9  ahipe  consigoed  to  them,  &c. 
It  was,  however,  expressly  stipulated  be* 
tween  A.  and  B^,  that  they  were  not  to  bo 
accountable  for  each  other's  losses.  Held, 
that  although  with  respect  to  each  other 
th^  were  not  to  be  considered  as  partners 
under  this  agreement,  yet  they  had  made 
themselves  such  with  regard  to  all  persons 
with  whom  either  contracted  as  a  ship 
agent     Waugh  v.  Carver,  ft  H.  B.  835. 

II.  Who  are  not  considered  as. 
(a)  In  relation  to  third  persons. 

I.  A.  B.  and  C.  agreed  that  as  much 
oil  as  could  be  procured  in  A.'s  name  only 
should  be  purchased,  and  they  take  aliqnot 
shares  oi  \i\  the  oil  was  bought  accord* 
ingly,  and  B.  and  C.  were  held  not  liahle 
to  ^e  seller  as  partners  with  A.  since 
it  did  not  appear  that  the  parties  wera. 
jobtly  to  resell  the  goods.  (joopey.Eyre, 
1  H.  Bl.  37. 

9*  A.  B.  and  C.  agreed  to  join  in  sl 
mercantile  adventure  to  Y.  lliey  were 
each  to  purchase  separately  ^d  to  pay 
for  separately  goods  which  were  to  be 
shipp^  for  Y.  in  the  same  vessel,  and 
they  were  to  share  in  the  profits,  if  any, 
and  the  loss,  if  any,  on  the  whole  outfit, 
in  proportion  to  the  value  of  the  goods 
each  brought  in.  Held,  not  partners,  and 
therefore  not  liable  each  on  the  oUier's 
purchase.  SavUle  v.  Robertson^  4  T.  R. 
720. 

3.  If  one,  purchasing  goods  for  expor- 
tation, permits  another  to  become  partner* 
in  the  adventare,  the  second  does  not 
thereby  become  liable  to  the  vendor  for 
the  price  of  the  goods.  Young  v.  Hunter ^ 
4  Taunt.  58ft. 

4.  Joint  proprietors  of  ,a  stage  coach 
by  agreementi  made  known,  oomme  semble, 
to  the  public,  horse  separately  the  several 
stages  of  the  road.  Held,  that  each  was 
liable,  and  not  the  others,  for  goods  for- 
nished  for  the  use  of  his  horses.  Barton 
V.  Hanson,  2  Taunt.  49. 
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(b)  Inter  if. 

1.  Money  lent  to  a  trader  by  a  partner 
who  retires  from  busineBs,  at  legal  interest, 
with  an  additional  annuity,  for  a  certain 
term  of  years,  is  not  a  continuance  of  the 
partnership.     Grace  v.  Smithy  3  &lk.  998. 

2.  If  a  person  make  himselif  responsible 
to  the  vendor  for  a  purchase,  upon  an  agree- 
ment with  the  purchaser  that  if  any  profit 
arise  from  the  sale,  he  shall  have  one  half 
for  his  trouble ;  this  does  not  constitute  a 
partnership  between  the  parties.  Hesketh 
V.  Blanckardy  4  East,  144. 

.  3.  An  agent  paid  out  of  the  profits  of 
an  adventure,  is  not  therefore  a  partner 
in  the  goods.  Mmfer  v.  Skarpe,  5  Taunt.74. 
4.  The  consignment  of  a  bag  of  dollars 
to  A.  with  directions  to  pay  over  a  certain 
number  toB«9  creates  no  joint  tenancy  be- 
tween them.  Jackson  v.  Anderson^  4 
Taunt.  S4. 

III.  Relative  to  partneeship  con- 

tracts. 

(a)  What  are  considered  as. 

A  bond  is  given  to  one  of  several  part- 
ners as  a  security  for  money  to  be  ad- 
vanced by  the  firm.  Held,  that  the  money 
advanced  might  be  set-off  in  taking  the 
general  account  Note,  the  obligor  had 
become  bankrupt  Qturrf ,  if  the  bond 
was  not  considered  as  a  collateral  security 
only.     Crape  v.  Smithy  1  M.  &  S.  545, 

(b)  Construction  qf» 

A  covenant  in  a  deed  of  partnership,  in 
case  of  dissolution,  to  refer  all  matters 
relating  thereto  to  arbitration,  does  not 
include  the  question  whether  the  conside- 
ration giv^n  by  one  partner  to  the  other 
on  entering  into  partnership,  should  be 
refunded.  Tattersall  v.  Groote,  2  B.  & 
P.  131. 

(c)  Evidence  of. 

On  the^uestion,  whether  articles  were 
ofdtred  by  the  firm,  acts  subsequent 
to  the  delivery  are  admisaiblc  evidence 
against  the  firm.  Saviile  v.  Robertson, 
4  T.  R-  720. 

IV.  Relative  to  partnership  pro- 

perty. 
(a)  Distringas  against. 

Where  the  partner  in  England  refuses 
to  appear  for  those  abroad,  the  court  will 
not  relieve  against  a  distress  to  compel 
appearance,  though  the  partnership  pro-. 


perty  taken  was  paid  for  with  his  own 
funds.  Morley  v.  Strombom^  3  B.  &  P.  254. 

(b)  Fi.  fa,  against, 

1.  If  on  an  execution  against  one  of 
two  partners,  the  partnership  effects  are 
taken  and  sold,  the  court  will  order  the 
sheriff  to  pay  over  to  the  other  a  share 
of  the  produce,  proportioned  to  his  share 
in  the  partnership  effects,  to  be  ascer- 
tained by  the  master^  Eddie  v,  Davidson, 
DougL  650. 

2.  If  ^fi,fa,  issue  against  one  of  seve- 
ral partners,  the  court  will  not,  upon  the 
application  of  partnership  creditors,  either 
refer  it  to  the  officer  to  ascertain  the  in- 
terest of  the  defendant  in  the  property 
seized,  or  (c. «.)  give  lime  to  the  sheriff  to 
make  his  return,  so  as  to  enable  them  to 
obtain  an  account  in  equity.  The  proper 
line  for  the  sheriff  to  pursue,  is  to  put 
some  person  in  possession  as  vendee,  and 
to  leave  him  and  the  parties  interested,  to 
contest  the  matters  in  equity.  Parker  v. 
Pistory  3  B.  &  P.  288. 

(c)  Extent  against. 

1  •  Upon  an  extent  against  one  partner, 
the  crown  can  only  take  the  separate  in- 
terest of  the  partner,  and  that  liable  to 
the  partnership  debts.  Rex  v.  Sanderson^ 
Wightw.  50. 

2.  The  court  will  not  grant  an  amoiKas 
nuinus  to  remove  the  King's  hands  from 
partnership  property  seized  under  an  ex- 
tent against  one  of  the  firm,  in  the  first 
instance.  The  course  is,  to  apply  for  a 
reference  to  the  deputy  remembrancer, 
and  that  he  may  report  an  account  of 
the  joint  and  separate  property,  when  an 
amoveas  manus  may  be  obtained  by  con- 
sent, on  giving  security.  Rex  ▼.  Rock, 
2  Price,  198. 

V.    Op   their    INPIVIDUALXTY. 

(a)  In  relation  to  the  disposition  ofpro^ 

perty. 

The  indorsement  of  a  bill  or  note,  by 
one  of  several  partners,  in  the  partnerehip 
name,  though  without  the  consent  or 
knowledge  and  in  fraud  of  the  others, 
will  be  binding  on  the  partnership  as  be- 
tween them  and  an  innocentholder.  Swam 
y.  Steele,  3  Smith,  199;  7  East,  210. 

(b)  In  relation  to  the  satisfaction  of 
demands. 

1 .  A  debt  due  to  two  jointly,  may  ba 
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QiBeharged  by  oae  akme.    Perry  v,  Jack^ 
WW,  4  T-  R*  519. 

3.  Sadafikctian  of  a  bill  or  note  as  to 
one  of  several  partner8»  is  a  Batis&ction 
as  to  all;  and  consequently,  where  a  person 
is  a  partner  in  two  firms,  a  bill  or  note 
which  is  satisfied  as  to  one  firm,  is.  satis- 
fied as  to  both  :  and  this,  though  the  one 
common  partner  be  in  fact  ignorant  of 
such  bills  or  notes  having  been  so  satisfied. 
Jacamd  v.  French^  13  East,  317. 

(c)  In  relation  to  contracts  made  abroad. 

•    

The  act  of  one  partner,  as  such,  i$  that 
of  the  firm ;  if,  therefore,  a  contract  be 
concluded  in  foreign  parts,  by  one  partner, 
the  remaining  partners  being  resident  in 
Enf^d,  so  far  as  the  interests  of  this 
conntfy  are  eencemsd,  it  is  considered  as 
made  in  England.  Biggs  v.  Lawrence, 
3  T.  R.  454. 

VI.    Oir     THE      AITTHORITY      OF      ONE 
PARTNEa   TO    BIND   THE    FI&M. 

(a)  By  deed. 

The  implied  authority  of  one  partner  to 
bind  the  firm,  is  confined  to  cases  of 
simple  contracts.  He  cannot  bind  it  by 
deed,  that  privilege  not  being  usually 
9ven  by  partners  to  one  another.  Harri- 
son v.  Jackson^  7  T.  R.  307 ;  Tkomason 
V.  Frere^  10  East,  418. 

(]b)  How  invalidated, 
(bi)  By  notice. 

Where  one  partner  has  given  due  notice 
that  he  will  not  be  bound  by  lus  compa- 
nion s  engagements,  he  is  safe.  Lord  Gal- 
fDt^  v.  Matkewy  10  East,  264. 

(b  s)  i^  tke  fraud  or  negHgmce  of  the 

creditor. 

1.  One  partner  cannot  bind  the  finn,  if 
the  creditor,  when  he  trusted  him,  knew 
that  he  was  acting  without  autiiority. 
Skiref  V.  Wilks,  i  East,  48;  Hope  v. 
Cvff,  ld.53. 

3.  If  when  the  creditor  trusted .  the 
partner,  he  had  reason  to  aaapect  that  he 
was  acting  without  authority,  the  firm  is 
not  answerable.  Lord  Gakoay  v.  MaikeWy 
10  East,  364. 

3*  If  a>sepasate  creditor  of  a  member  of 
a  firm,  receive  in  payment  from  his  debtor 
an  acc^tedbill,  drawn  eif^teen  day*  be- 
fore its  delivery  to  the  creditor,  and  pay- 
able forty  days  after  date,  for  a  sum 
exceeding  the  debt,  and  it  does  not  appear 
that  the  cieditor  knew  that  the  bSf  was 
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indorsed  by  his  debtor  in  the  partnership 
firm,  or  that  Qoch  payment  was  unknown 
tOy  or  unantfaorized  by,  the  other  partner, 
and  where  evidence  to  this  effect  might  be 
adduced,  the  creditor  is  entitled  to  recover 
payment  from  the  acceptor.  Ridley  v. 
70^,13  East,  175. 

4.  A  private  agreement  for  a  consider- 
ation, niovingto  himself,  by  one  of  several 
carriers  in  partnership,  to  carry  a  cus- 
tomer's goods  free,  will  not  bmd  the  firm, 
who  may,  therefore,  insist  upon  a  non- 
compliance with  the  common  notice,' in 
defence  of  an  action  for  negligence.  Big- 
noldv,  JFaterhousey  1  M.&  S.  455. 

VII.   On     the      RESPONSIBILITY      OF 
PARTNERS    EOR    EACH   OTHER. 

(a)  On  the  receipt  of  money. 

If  two  are  partners  as  attornies  and  con- 
veyancers, and  one  receive  money  to  be 
laid  out  on  mortgage,  the  other  is  Hable 
for  the  amount,  though  his  partner  give  a 
separate  receipt  for  it  Willett  v.  Chamr 
herSy  Cowp.  814. 

VIII.  Liabilities  of  partners  on 

NEGOTIABLE   SECURITIES. 

(a)  General  rule. 

If  a  pa^ership  are  not  bound  on  the 
face  of  a  bill  or  note,  evidence  to  oblige 
them  by  it,  as  j^roof  that  the  demand  for 
whicb  i^  ^ds  given  was  due  from  all,  will 
not  be  admitted.  Emly  v.  Lye^  15  East,  7; 
Denton  v.  Rodie,  3  Camp.  493. 

(b)  Th  a  particular  instance. 

If  a  bill  drawn  by  one  member  of  a 
firm,  be  remitted  to  their  agent,  who  is  in 
the  habit  of  receiving  bills  from  his  em- 
ployers, some  drawn  in  the  name  of  the 
firrn^  and  some  by  the  separate  members 
of  the  firm,  and  the  bill  so  remitted  be 
taken  by  the  agent  to  a  banker's,  who 
discounts  it,  upon  the  supposition  that  it 
is  drawa  on  the  partnership  account,  and 
the  proceeds  of  the  bill  are  remitted  by 
the  agent  to  the  partnership  account,  and 
the  discount  allowed  to  him  in  his  ac- 
count with  the  partnership;  an  action 
cannot  be  maintained  by  the  banker 
against  the  firm,  either  upon  the  bill  or 
upon  the  general  assumpsit.  Emly  v. 
Lye,  15  East,  7. 

IX.  Liability    of    a    co-partner 

FROM     A     St7BSEQUENT     ADOP- 
TION, 

A  partner^  not  orginelly  liable,  cannot 

£ 
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b«  charged  by  afterwardi  acknowledging 
himself  reaponaibley  or  acceptiog  IhUs 
drawn  on  the  firm  for  the  credit.  Savill^ 
V.  Rabcrti^  4  T.  R.  730. 

X«  Or  THE  ATCHBANCE  OV  A  FRAU- 
DULEKT  CONTRACT  MADE  BT  A 
CO -PARTNER. 

(a)  By  the  contracting  patty.  . 

^here  one  of  two  partners  sells  part- 
nership property;  without  his  compa- 
nion's auutority,  and  receives  the  price, 
the  purchaser  may,  on  discovering  the 
fraud,  siie  the  vendor  for  money  had  and 
received.   Hudson  v.  RobMon^  4  M.  &  S. 

475. 

XJ.  Of  suits  by. 

(a)  JoMerin. 
(h\)  In  actians  rf  slander. 

Partners  should  join  in  an  action  for 
slander  in  the  way  of  their  trade.  Cook 
V.  Batchellor^  3  B.  &  P.  150. 

(a  s)  Where  the^o-parfner  has  no  interest. 

Where  a  banking  trade  was  carried  on 
in  name  of  father  and  son,  held,  that  the 
father,  by  proving  that  the  son  had  no 
property  in  the  banking  fund,  might  sue 
alone  for  money  over-drawn  by  a  cus- 
tomer; but  not  otherwise.  Teed  v. 
JBkoortky^  14  East,  210. 

XII.    Of   SUITS    AGAI1»ST. 

(a)  Joints  or  severaL  , 

(a  1)  III  an  action  to  rescind  a  fraudulent 

sale  by  one. 

'  One  of  two  partners,  without  his  com- 
panion's authority,  selb  partnership  pro- 
perty, draws  a  bill  upon  the  purchaser  for 
the  price,  in  name  of  the  firm,  and  re- 
ceives payment  when  due,  which  he 
applies  to  his  own  use.  The  property  is 
jiot  delivered  to  the  purchaser,  who,  there- 
fore, becomes  entitled  to  recover  back  his 
money.  Held,  that  he  might  recover  it 
against  the  partner  receiving  it  akne, 
without  joining  his  companion.  Hndson 
V.  Robinson^  4  M.  &  S.  475. 

(b)  Survioing  partner^  haw  smed. 

A  surviving  plkrtner,  defendant,  must 
be  sued  as  •such,  or  tJie  plaintiff  will  be 
nonsuited.  Spalding  v.  ikfvrf ,  6  T.  R.  363. 
ikn^n  V.  Wood,  2  M.  &  S.  «5. 


XIII.  Of    a    distrivoab    aoahtsv 
PARTNERS.     (See  Process.) 

(a)  Separate  property ^  whether  amenable  to. 

The  separate  property  of  one  partner 
who  appears,  is  not  distrainable  to  com- 
pel an  appearance  by  the  other.  Gold- 
smith V.  Levy,  4  Taunt  299. 

XIV.  Of  suits  between  partners. 

(a)  For  a  balance  struck. 

If  on  striking  a  balance,  a  sum  be  foond 
due  from  one  partner  to  the  jjther,  the 
latter  may  sue  the  former.  Smith  v* 
Barrow,  2  T.  R.  478. 

(b)  For  a  collateral  sum  adcanced. 

One  partner  may  sue  the  other  fi> 
money  received  to  his  separate  ose^  since 
there  is  no  community  of  interest  therein* 
Smith  v.  Barrow,  3  T.  R.  476. 

(c)  On  agreements  between. 

1.  An  action  may  be  maintained  bj 
one  partner  against  another,  for  the  non- 
performance of  an  agreement  as  to  the  ca- 
pital to  be  advanced  for  the  formation  of 
the   partnership.       Venning  v.   LeekiCf 

13  East,  7. 

3.  If  two  persons  agree  to  share  in  pro- 
fit or  loss  upon  goods  bought  by  one  of 
them,  upon  their  joint  account,  an  action 
may  be  maintained  by  one  against  the 
other,  for  the  payment  of  his  share.  FMi- 
ning  V.  Leckicj  13  East,  7. 

XV.  Relative  to  a  dorm ast  part 

NER. 

(a)  Joinder  of,  as  co-pkasUifi 

.  Wkerea  co-partner  eonlracts  avowedly 
in  his  individual  capacity,  though  tacitly 
for  his  companions  abo^  they  caneet  bt 
joined  as  co-plaiotifis  for  nen-perfonnr 
ance  of  the  contract.  Lucas,  y.  De  la 
CaUr,  1  M.  &  S.  349;  Lq^  ^.lArck- 
bomky  %  TamU  314 ;  Mmamm  v.  Gitktt^ 

14  336t  »• 

(b)  Joinder  of,  as  co-defendasU. 

A  defeedant  may  plead  a  aeeret  part- 
nership ie  ahetemcDt,  though  Ike  pssiii* ' 
tiff  hadne  nitanaof  knowing  of  the  par^ 
nersfajip,  an^^could  not  have  proved  it,  had 
he  joined  t£e  secret  partner  ia  the  actioa. 
Dubois  V.  Ludsrt,  1  Man. 346;  5 Taaot. 
609 ;  idetiied  by  Lord  £lleRbQi»agh» 
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XVI.  Ik     ltE|.ATIQV    TQ    THE    BAVK- 
RUPTCY  Of   A   CO»PARTN£ll. 

(a)  lis  kgalefftct. 

!•  If  one  of  two  partnen  become  bank- 
rupt, the  solvent  partner  may,  for  valuable 
consideration,  and  without  fiaud,  dispose 
of  the  partnership  effects.  Par  v.  Hanbury^ 
Cowp.  445* 

2.  If  the  right  to  transfer  a  bill  of  note 
be  in  several  partners,  and  some  of  them 
become  bankrupt,  and  afterwards  indorse 
it,  such  indorsement,  though  made  to  a 
creditor  of  the  partnership,  will  confer  no 
title.     Tkonwm  v.  Frere^  10  East,  418. 

3.  One  of  three  partners  in  a  ship  and 
cargo,  the  cost  and  outfit  of  which  was 
4,568/.  pays  oiily  410/.  in  part  of  his 
tJurd  share,  and  giyes  his  notes  for  the 
mnaioder;  bat  before  they  become  due 
is  declared  a  bankrupt  The  other  part* 
ners  cannot,  by  voluntarily  discharging 
the  notes,  stand  in  his  place  for  any  share 
of  the  profits.  But  the  assignees  are  en- 
titled to  a  full  third,  both  of  the  profits  of 
the  adventure,  and  of  the  value  of  the 
ship.    Swak  V*  De  SUva^  Cowp.  409. 

(b)  Proofof  creditor  wider  tie  bankruptcy^ 

^itM  Ugd  tjxct. 

A  creditor  may  soe  the  solvent  partner, 
notwithstanding  proof  under  the  bank- 
nipt  partnei's  commission.  Heath  V.  Holly 
4  Taunt.  336. 

(c)  Ri^At*  of  the  sdhent  partner  on  Hqm- 

dating  the  debts^ 

1.  The  debt  due  from  two  bankrupt 
paitnen  to  a  third,  who  has  been  conr- 
peUed  to  pay  the  sum  owing  from  the 
partnership,  is  joint  Wright  v.  Hunter^ 
1  East,  90. 

9.  A,  B,  and  C.  having  dissolved  part- 
nership without  due  notice,  C  drew, 
without  authority,  bills  in  the  partnership 
firm,  in  fevonr  of  D,  ignorant  of  the  disso- 
hition,  iriw  sued  the  firm  on  the  bills.  C. 
having  pleaded  his  bankruptcy,  D.  en- 
tered a  moUe  proiequi  as  to  him,  and  had 
judgmmt  against  A.  and  B,  which  was 
sallified  by  money  lent  on  their  joint  ac- 
ooant;  and  A.  and  B.  were  allowed  to 
ioe  C.  jointly  4or  the  money  paid.  Or- 
home  ▼.  Harper^  5  East,  aa^. 

(d)  0»  /Ae  joinder  of  dewumds  in  a  snit 

mganut  the  sakeni  partner. 

Connln  on  the  premise  of  the  defendant 


and  another,  who  has  since  become  a 
bankrupt,  and  obtained  his  certificate,  may 
be  joined  with  counts  on  promises  of  the 
defendant  alone.  Ifawkinay.Ramsbottom^ 
6  Taunt.  179. 

XVII.     Oir  SURVIVORSHIP    BETWEEK. 

(a)  In  relation  to  debts. 

On  the  death  of  one  parter,  the  legal 
right  to  money  due  to  the  partnerahip 
wholly  survives  to  the  other.  If,  there- 
fore, it  be  paid  over  by  the  debtor  to  a 
third  person,  the  surviving  partner  may 
sue  the  payee  for  money  had  and  received, 
without  declaring  as  survivor.  Smith  v. 
Barrowy  2T.R.476. 

XVIH.  Relative  to  set-ovf.^ 
(a)  By  a  surviving  partner. 
A  defendant  may  set  off  a  debt  due  to 
him  as  surviving  partner,  against  a  de- 
mand in  his  own  right.    Slipper  v.  Stid^ 
stoncy  5  T.  R.  493. 

(b)  Against  a  surviving  partner. 

Since  a  debt  due  from  the  plaintiff  as 
surviving  partner,  is  due  from  himself 
sdone,  it  may  be  set  off  against  a  demand 
in  his  sole  right  French  v.  Andrade^ 
6  T.  R.  58a. 

XIX.  Qn   the  dissolution  of  a 
Partnership. 

(a)  Its  legal  effect. 

1.  After  the  dissolution  of  a  partner- 
ship by  agreement,  one  of  the  persons  who 
composed  the  firm  cannot  put  the  part- 
nership name  on  any  negotiable  security, 
notwithstanding  such  partner  may  have 
had  authority  to  settle  the  partnership 
affairs.  Nor  can  any  equity  arise  against 
them  out  of  the  transaction.  Kilgour  v. 
Finh/sony  1  H.  B.  155. 

2.  Notwithstanding  a  dissolution  of 
partnership,  the  authority  of  each  partner 
to  bind  the  firm  by  his  admissions,  in 
matters  which  originated  during  the  part- 
nership, is  the  same  as  before.  Wwd  v. 
Braddtcky  1  Taunt  104. 

3.  On  a  dissolution  of  partnership  be- 
tween A.  and  B,  an  assignment  of  the 
effects  to  A,  and  the  taking  upon  himself 
pavmentof  the  d^ts,  does  not  discharge 
B.  s  liability  for  money  formerly  held  by 
A.  as  trustee  fbr  C,  and  applied  by  him, 
with  B.'s consent, in thepaitnership trade. 
Smith  V.  Jameson,  5  T.  R.  Ooi. 
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XX.   MiSCELLAKEOUS. 

(a)  Right  <^a  partner  over  property  re- 
ceived from  his  eompatwrn  for  a 
special  purpose. 

One  of  several  partners  in  a  contract, 
receiving  goods  from  another  partner,  for 
the  purpose  of  performing  the  contract, 
cannot  pledge  them  to  pay  a  debt  from 
that  other  to  himself.  Snaith  v.  Burridge, 
4  Taunt  684. 


PARTY-WALL. 

I.  Notice  o?  the  building  of. 
(a)  fVhen  requisite^  p.  696. 

II.   OV  THE  OWNERSHIP    IN. 

(a)  QmUity  of  p.  696. 

III.  On    the    liability   pok   the 

EXPENSES   OF. 

(a)  Under  an  express  agreement^ 

p.  696, 

(b)  Relative  to  the  oxoner  of  the 

improved  rent. 

(b  i)  H^ho  considered  asy — ge- 
neral rules,  p.  696. 

(ba)  Who  considered  as, — 
whether  owner  of  the 
improved  value,  p.  697. 

(b3)  Who  considered  as, — on 
an  underlease,  p.  697. 

(b  4)  Who  considered  as, — evi- 
dence relative  to,  p.  697. 

IV.  On   the  action  for  the  ex- 

penses OF. 

(a)  Preliminary  steps,  p.  697. 

V.  On   the  action  for  pulling 

it  down. 

(a)  Costs  in,  p.  697. 

VI.  On   rights  and  obligations 

RELATIVE      TO,       AS      BETWEEN 
LANDLORD    AND   TENANT. 

(a)  Rights  of  tenasd  to  reimburse- 
ment, p.  697. 

0>),  ObUgation^  of  tenant  to  bear  the 
expense  0^^from  his  covenant, 
p.  697. 


PARTY-WALL. 

Vn.  Miscellaneous    rights    con- 
nbcted  with. 
(a)  In  relation  to  window  lights, 
p.  697- 
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L  Notice  of  the  building  of. 
(a)  When  requisite. 

The  three  months  notice,  under  stat. 
14  Geo.  Ill,  c.  78,  s.  38,  of  the  building 
a  party-wall,  is  only  requisite  where  the 
party  is  either  ignorant  of  or  adverse  to 
the  building,  not  where  he  consents.  Pesk 
V.  Wood,  5T.R.130. 

IL  On  the  ownership  in. 

(a)  Quality  of 

The  separate  owners  of  adjoining  tene- 
ments are  owners  in  severalty,  each  hali^ 
of  the  party  wall,  though  built  at  their 
joint  expense.  Matts  v.  Hawkins,  sTwmU 

30. 

111.  On  thr  liability  for   the 
expenses  of. 

(a)  Under  an  express  agreement. 

A,  a  builder,  proposes  to  B,  the  occu- 
pier of  the  adjoining  house,  to  build  a 
party- wall,  and  states  the  expense;  B. 
answers,  "  Very  well,  I  expect  to  pay 
what  is  right  and  fair ;''  and  the  wall  is 
built.  Held,  that  A.  was  entitled  to  re- 
cover from  B.  his  share  of  the  expense, 
without  reference  to  the  building  act,  14 
Geo.  Ill,  c.  78.  Stuart  V.Smith,  ^MdJ- 
shall,  435;  7  Taunt  158.  Semble,  that 
B.  having  asked  300  /.  for  his  lease,  he 
was  to  be  considered  as  owner  of  the  im- 
proved rent  within  that  act.     Ibid. 

(b)  Relative  to  the  owner  of  the  imprffoed 

rent. 
(hi)  Who  considered  as, — general  rules. 

1.  By  Stat.  14  Geo.  Ill,  c.  78,  s.  41, 
the  expense  of  a  p«rty-waU  is  thrown  upon 
the  owner  of  the  improved  rent ;  which 
term,  *'  improved  rent,"  stands  contradia* 
tinguished  from  some  other  rent,  therefore, 
where  none  other  exists  but  that  originally 
reserved,  the  original  lessor  is  the  party 
liable ;  as  where  the  lessee  assigns,  (not 
under-lets)  the  premises.  Southall  v. 
Leadbetter,  3  T.  R.  458. 

s.  In  deciding  the  question  who,  as 
owner  of  the  improved  rent,  is '  liable  U^ 
the  expenses  of  a  party-wall,  the  cove- 
nants (as  for  repairs)  between  the  partiea. 


PARTY-WALL, 

canndt  be  taken  into  the  account    Sang^ 
iter  V.  Birkkeady  i  B.  &  P.  303. 

(b  9)  Who  comidered  tuy^whether  owner 
of  the  imprffOfd  value. 

The  landlord  of  a  house  rack-rented, 
not  the  lessee  who  has  improved  it,  is 
tiable  to  the  expense  of  a  party-wall,  since 
the  words  of  the  stat.  14  Geo.  Ill,  c.  78, 
8.41,  "  owner  of  the  improved  renty*  are 
not  to  be  construed  '*  owner  of  the  im- 
proved value"  Beardmore v. JFojr, 8 T. R. 
S14. 

(b3)  Who  considered  asy^^on  an  under- 
lease, 

1.  If  premises  held  under  a  building 
lesse  are  afterwards  let  at  an  improved 
rent,  the  owner  of  that  rent,  and  not  the 
owner  of  the  gpnound*rent,  is  liable  for  the 
expense  of  a  party-wall,  under  stat.  14 
Geo.  Ill,  c.  78,  s.  41.  Peck  v.  Woody 
5T.R.130. 

2.  Where  a  house  rack-rented  is  under- 
let at  an  advanced  rent,  the  first  lessee  is 
liable  for  the  expenses  of  a  party-wall* 
Songster  v.  Birkheady  1  B.  &  P.  303. 

(b  4)  Who  considered  as, — evidence  relative 

to. 

Neither  possession  of  a  house,  nor  the 
demiae  of  a  honse,  in  cmisideration  of  the 
coit  the  tenant  has  incurred  in  building 
it,  proves  that  the  tenant  was,  at  the  time 
of  (wilding  it,  the  owner  of  the  improved 
rant,  to  subject  him  to  contribution  to  a 
party-wall  previously  built.  Tt^lor  v. 
needy  6  Taunt.  249. 

IV.  On  the   action   for  the  ex- 

penses OF. 

(a)  Preliminary  steps. 

The  regulations  prescribed  by  sect  41 
of  stat  14  Geo.  Ill,  c.  78,  to  be  observed 
previous  to  an  action  for  the  expenses  of 
a  party-wall,  apply  as  well  where  the 
owner  himself  as  a  tenant  is  the  occupier 
of  the  house  liable.  PhUp  v.  Donatiy 
3  Taunt  62. 

V.  On  the  action  for  pulling  it 

DOVrN. 

(a)  Costs  in. 

If  in  trespass  agiainst  the  owner  of  a 
house  adjoining  to  the  plaintiff's,  in  the 
metropolis,  for  taking  down  his  party- 
^1,  and  building  upon .  it,  it  appear;^  at 
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the  trial  that  the  defendant  was  autho- 
rized in  what  he  had  done,  by  t^ie  pro- 
visions of  the  Building  Act,  14  Geo.  Ill, 
c.  78,  and  thereupon  the  plaintiff  be  non- 
suited, the^  defendant  will  be  entitled  to 
treble  costs.  Collins  v.  Pofi^y,  9  East,  322. 

VI.  On    rights   and  obligations 

relative    to,     as    between 
landlord  and  tenant. 

(a)  Rights  of  tenant  to  reimbursement. 

Under  the  Party-wall  Act,  a  landlord 
is  bound  to  rdmburse  his  tenant  only  in 
respect  of  money  paid  to  the  adjoining 
owner.    Robinson  v.  Lewisy  10  East,  227. 

(b)  Obligation  of  tenant  to  bear  the  ex- 
pense ofy  from  his  covenant. 

Under  a  stipulation  in  a  lease,  that  *'  it 
is  the  true  intent  and  meaning  of  these 
presents,  and  of  the  parties  hereto,  that 
the  landlord  shall  receive  the  yearly  rent 
of  60/.  hereby  reserved,  in  net  money, 
without  any  deduction,  defalcation,  or  al- 
lowance out  of  the  same,  on  any  account 
whatsoever,**  coupled  with  a  covenant  by 
the  tenant,  '*  to  bear  a  reasonable  share  and 
proportion  of  or  for  and  towards  support- 
ing, repairing,  amending,  and  cleansing 
all  party-walls  belonging,  or  which  here- 
after shall  belong  to  the  premises;"  the 
tenant,  not  the  landlord,  is  liable  to  con- 
tribute to  a  party-wall  built  during  the 
term.  Barrett  v.  The  Duke  of  Bedford^ 
8  T.  R.  602. 

VII.  Miscellaneous    rights   com* 

NECTED   WITH. 

(a)  In  relation  to  windot^lights. 

A  person  who  has  lights  in  all  edifice 
carried  up  above  a  party-wall,  not  war- 
ranted by  the  Building  Act,  14  Geo.  Ill, 
c.  78,  may  nevertheless  recover  against 
an  owner  of  adjoining  land,  who  contri- 
buted to  the  party-wall,  for  obstructing  the 
plaintiff's  lights.  Titterton  v.  Conyersy 
5  Taunt  465. 


PATENT. 

I.  Subjects  of. 

(a)  A  particular  instance,  p.  69S. 

II.  Extent  of. 

(a)  Whether  regulated  by  the  in^' 
vention,  p.  698. 
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HI.  EKtiRETT  or. 

(a)  W^re  the  sni^tct  is  the  making 
several  things  bt/  one  process^ 
p.  698. 

IV.  Relative  to  the  specification. 

(a)  General  rulesy  p.  698. 

(b)  Design  of^  p.  698. 

V.  Relative    to   the    iwmiKGE- 
MENT  or. 

(a)  Action  for. 

(a  1)  Evidence  in,  p.  699* 

VI  Statute  relative  to. 

(a)  SI  Jac.  I,  c.  3,  p.  699. 


I.  Subjects  of* 
(a)  A  particular  instance. 

A  patent  was  granted  to  A,  B.  for  a 
new-invented  method  of  using  an  old 
engine  in  a  more  beneficial  mann^  than 
was  before  known.  The  specification 
stated,  that  the  method  consisted  of  cer- 
tain principles,  and  described  the  mode  of 
applying  those  principles  to  the  purposes 
of  the  invention,  and  an  act  of  parliament, 
reciting  the  patent  to  have  been  for  the 
making  and  vending  certain  engines  by 
him  invented,  extended  to  A.  B,  for  a 
longer  term  than  fourteen  years,  the  pd- 
vilege  of  making,  constructing  and  selling 
the  said  engines.  Held,  that  the  invention 
was  the  subject  of  a  patent,  and  that  the 
patentee's  right  under  the  patent  and  act 
of  parliament  was  valid.  Homblower  v. 
BouUoH,  8  T.  R.  95.  In  BouUon  v.  Bull, 
9  H.  B,  463^  the  court  were  divided. 
See  Lofll.  395^ 

II.  Extent  of. 

(a)  Whether  regulated  by  the  intention. 

^  The  patent  mnst  not  be  more  exteor 
sive  than  the  invention.  I^  therefore,  the 
invention  consist  in  an  addition  or  im- 
provement only,  and  the  patent  be  for  the 
whole  machine  or  manufacture,  it  is  void. 
Rex  V.  Else,  1 1  East,  109,  n. 

III.  Entirety  of. 

(a)  Where  the  subject  is  the  making  several 

things  by  one  process. 

If  a  patent  is  obtain^  for  making  se- 
veral things  by  one  process,  and  the 
process  fails  in  producmg  any  one,  the 


patent  is  foid.  The  consideration  (if  the 
patentee's  exclusive  right  was  the.pTiH 
ducing  the  several  things  specified,  and 
the  whole  of  them ;  now  a  part  of  that 
consideration  has  foiled,  and  with  it  his 
right.     Turner  v.  Winter,  i  T.  R.  6oa. 

IV.  Relative  to  the  specification* 
(a)  General  rules. 

1.  A  specification  must  be  given  in 
the  clearest  and  most  unequivocal  terms 
of  which  the  subject  fairly  admits,  if 
there  is  any  unnecessary  ambiguity  in  the 
specification,  so  that  a  man  of  science 
could  not  produce  the  thing  intended 
without  tr3dng  experiments,  or  any  thing 
which  tend,  to  mislead  the  public,  as  if  l^e 
makes  the  article  with  che^>er  materials 
than  those  which  he  has  enumerated, 
although  the  latter  vrill  answer  equally 
well,  the  patent  is  void.  Tumerx*  fritUery 
1  T.  R.  60a. 

s.  Where  a  patent  is  granted  for  im- 
provements in  a  machine, — ^for  which  a 
former  patent  had  been  granted,  and 
whereof  a  specification  had  been  en- 
rolled,— ''  so  as  a  ^)ecification,  particu- 
larly describing  and  ascertaining  the 
nature  of  the  said  invention,  and  in  what 
manner  the  same  was  to  be  performed, 
should  be  enrolled;"  a  general  specifica- 
tion describing  the  whole  machine  is 
sufficient  Harmery.Flayne^  11  East,  101  • 

3.  Where  a  person  obtains  a  patent  fot* 
a  machine,  consisting  of  an  entirely  new 
combination  of  parts,  tjiough  all  the  parts 
may  have  been  used  separately  in  former 
machines,  the  specification  is  correct,  in 
settingout  the  whole  as  the  invention  of  the 
patentee.  But,  if  a  combination  of  a  cer- 
tain number  of  those  parts  have  previously 
existed  up  to  a  certain  point,  in  former 
machines,  the  patentee  merely  adding 
^tiier  combMations,  the  specificatioB 
should  only  state  soch  improvements; 
though  the  effect  produced  be  different 
thoughout     B<^1  v.  Moore f  «  Marshall, 

311. 

(b)  Design  of. 

The  consideration  which  a  patentee 
gives  for  his  monopoly,  is  the  benefit 
which  the  public  are  to  derive  from  hia 
invention  filter  his  patent  is  expired; 
which  benefit  is  secured  to  them  by  a 
specification.  Turner  ir.  Winter,  1  T.  R* 
602. 
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V.    RbLATIVE    to    the   INF&IlfOE-' 

KENT  OF. 

(a)  Action  for. 
(a  i)  Evidence  in. 
In  actions  for  infringing;  patents,  the 
plaintiff  must  shew  in  what  his  invention 
consists,  and  that  he  has  produced  the 
effiect  propoaed  in  the  manner  specified, 
IhoQgia  for  this  porpoae  slight  evidence 
will  be  sufficient  Turner  v.  JVinier, 
t  T.  R.  606,  607. 

VI.  Statute  relative  to.. 

•    (a)  31  Jac.  I,  c.  3. 

Patentees  for  new  inventions  are  left 
by  11  Jac.  I,  c.  3,  to  the  common  law, 
and  the  remediee  which  follow  the  nature 
of  their  right     Millar  v.  Taj/lor^  4  Burr. 


PAUPER. 


I.   Civil  suits  iv  form  of. 

(a)  Oftke  rights  of  §,  flaxid^. 
(a  1)  To  costs^  p.  699. 
(a  3)  To  issue  money  fSgg, 

<b}  Ofihelialfilities  ofaplainiigr. 
(b  1)  To  costSy  p.  699. 
^3)  Tobedispauperedfp.dgQ. 

Ih  Crihival  suits  in  form  of. 

(a)  Cf  prosecuting  informdpauperisy 
P-699- 

HI.  COHVICTION   OF,  p.  699. 


I.  Civil. 

(a)  Oftke  rights  ofaplainiif. 
(ai)  To  costs, 

A  panper  is  entitled  to  costs,  though  he 
pa/a  none.    Rke  v.  Brown^  1  B.  &  P.  39. 

(as)  To  iseue  money. 

A  plaintiff,  suing  inybrm^ /^atiperif,  is 
imA  entitled  to  iasue  money.    Codron  v. 

Oynoib  5  T.  R.  509- 

(b)  Of  the  UabiUties  ofaplainHf. 
(bi)  To  costs. 

Where  a  party  suing  informd  pauperis^ 
niabehavee  himself,  he  will  ha  dispau- 
faied,  and  thence  1)ecomes  liable  for  costs, 
fiat  can  in  no  event  be  made  liable  for 


the  time  hei  sued  as  such.  Rice  v.  Brvwn, 
1  B.  &  P.  39.  See  Blood  v.  Lee, 
3  Wils.  34. 

(b  3)  To  be  dispaupered. 

If  the  lessor  of  the  plaintiff  sue   in 

formd  pauperis,  he  will  be  dispaupered,  in 

case  of  vexatious  delay;  but  semble^he  will 

^not  be  compelled  to  pay  the  defendant's 

costs.     JDoc,  d.  Leppmgwell,  v.  Trussell, 

6  East,  505 ;  3  Smith,  ^76. 

II,  Criminal. 

(a)  Of  prosecuting  informd  paupeiis. 

A  prosecutor  cannot  prosecute  m formd 
pauperis,  without  special  cause.  Res  v. 
Cknrke,  3  Burr.  1308. 

III.    CONVICTIOK    OF. 

In  a  conviction  of  a  pauper  for  return- 
ing, 6lc,  the  fact  should  appear  to  have 
been  bv  confession,  oath,  or  view  of  the 
justice  himself;  and  it  should  appear  that 
he  returned  without  certificate.   Lofft.  84. 


PAWNBROKER. 

I.    OfFEITCES  BT, — COGNISABLE  BT  A 
MAGISTRATE,  p.  699. 

II.  Salm  TO,  p.  699. 


I 


1.  OfFEVCISS    BY» — CODKIZABLB   BV  A 
MAGISTRATE. 

The  taking  more  interest  by  a  pawn- 
broker than  is  allowed  by  the  st.  39  &  40 
Geo.  III>  c.  99,  is  an  offence  cognizable, 
by  information,  before  a  magistrate  under 
sect  36.    Rex  v.  Beard,  13  East,  673. 

11.  Sales  to. 

A.  buys  plate  of  B,  the  defendant,  and 
gives  hun  a  draft ;  for  which  A.  gives 
receipt  as  for  cash.  A.  pawns  the  plate 
to  C,  the  plaintiff,  who  was  a  pawnbroker, 
shewing  him  the  receipt  as  evidence  of 
his  tide,  on  which  C.  iock  die  goods  in 
pawn.  The  draft  turned  out  afterwards 
to  be  a  bad  one ;  for  A.  had  no  money 
with  the  banker.  A.  was  tried  on  the 
statute  for  procuring,  under  false  pre- 
tences, on  an  indictment  preferred  by  the 
defendant  B.  he  was  convicted,  C,  the 
plaintiff,  p roduciug  the  goods.  B,  the  de- 
fendant,  upon  this, .  took  and  detained 
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them ;  A.  brought  his  action  of  trover 
thertupon, — and  held,  '<  that  he  should 
recover;  for  that  the  property  was  not 
changed  as  against  the  right  owner,  either 
at  common  law,  or  by  the  statute  of  James 
respecting  pawnbrokers/'    Lofft  187. 


PAYMENT. 

I.     In  pISCHARGE  OF  DEBTS. 

(a)  Before    the    appointed    time^ 

p.  701. 

(b)  JppUcation  of. 

(b  1)  General  rules,  p.  701. 
(b2)  Jjpi  partkular  instances^ 

p.  701-    - 

(c)  To  whose  use  received. 

(c  1)  In  a  particular  instance^ 
p.  701. 

(d)  Rescission    of.     (See    Con- 

tract, and  Monet  had 

AND  received.) 

(d  1)  When  made  for  irregular 
assessments,  p.  702. 

(d  2)  When  made  for  postage, 
p.  702. 

(d  3)  When  mqde  on  signing  a 

bankrupfs    certificate," 
p.  702. 
(d4)  When  made  in  trust  to 
discharge  a  hiU  tf  ex- 
change^ p.  702. 

II.  Of  money  into  court. 

(a)  Whether  of  course^  p.  70a. 

(b)  Whenalloioable  or  not,  in  gene- 

ral, p.  702. 

(c)  When  allotoableornot,  in  parti- 

cular instances,  p.  702. 
(ci)  Where  an  inquiry  is  set 

aside  and  a  neto  one  di- 

rectedfP.'joa. 
.  (c2)  To  abide  the  issue  of  ad' 

verse  claims,  p.  70a. 
(03)  In  the  case  of  cross  ae- 

tionSf'joQ. 
(c4)  In  assumpsit  for  foreign 

money,  p.  702. 
(c  5)  In  assumpsit  on  a  policy, 

P-  703- 
(c6)  In  assumpsit  agdinst  a 

carrier,  p.  703. 
(c  7)  In  assumpsit  for  the  non- 
delivery of  goods  sold, 
P-703. 


(c  8)  In  assumpsit  for  canal 

caUs,  p.  703. 
(c  9)  In  debt  on  bond,  payable 

by  instalments,  p.  703. 
(cio)  In  debt  on  a  bastardy 

bond,  70|^. 
(cii)  In  debt  onthe game  laws, 

p.  703. 
(c  12)  In  covenant,  p.  703. 

(c  13)  In  case  for  a  false  re- 
turn to  aji.fa.  p.  703. 
(c  14)  On  an  avowry  for  rent, 

p.  703. 

(d)  By   one   of  two  ^defendants, 

p.  703. 

(e)  Conditions  of,  p.  703. 

(f)  AppUcatianofp.Jos. 

(g)  Objections  to,  how  taken  and 

vjoived,  p.  703. 

(h)  Its  legal  ejlfect,  and  evidence  of 
what. 

(hi)  General  rules, — admis-- 
sion  of  the  plaintiff* s 
right,  p.  704. 

(h  2)  General  rules, — admis- 
sion if  the  contract, 
p.  704. 

(h3)  General  rule, — whether  a 
discharge  of  the  debt, 
p.  704. 

(h4)  General  rule, — in  rela- 
tion to  a  special  verdict^ 
p.  704. 

(h5)  In  particular  instances, 
— in  an  action  on  a  biU 
or  note,  p.  704* 

(h6)  In  particular  instances^ 
— tfi  an  action  on  a 
valued  policy,  p.  704. 

(h  7)  In  particular  instances^ 
— ^tfi  an  action  against  a 
carrier,  p.  704. 

(h  8)  In  particular  instances^ 
— miscellaneous,  p.  704. 

(i)  Whether  recoverable  back,  p. 
705. 

(k)  Hoa  affected  by  the  subse- 
quent death  of  the  payer^ 
p.  705. 

(1)  Relative    to  .  costs     thereon, 
p.  705. 
(1 1)  General  rules^  p.  705. 
.  (1 2)  Where    the  payment  ,  is 
'  confined  to part,]^,  jog. 
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(i^  On  the  coMQiidatim  ((f 
actunu,p.*jo6. 

(1 4)  In  an  action  on  a  policy ^ 
p.  706. 

III.  Or   MONEY   TO  TIIi:    SHERIFF,   IN 
LIEU   OF   BAIL. 

(a)  Plaintiff  whether  entitled  tOy 
where  the  arrest  is  voidy 
p.  706. 


I.  In  discharge  of  debts. 

(a)  Before  the  appointed  time. 

The  obligee  of  an  annoity  bond  not  for- 
feited, borrows  from  the  obligor  a  sum 
equal  in  amount  to  the  sevefid  succeed- 
ing payments,  under  an  agreement  that  it 
shall  go  in  liquidation  of  them.  Before 
anyone  is  due,  tlie  obligee  becomes  bank- 
rupt Held,  1.  That  the  payments  were 
discharged,  upon  the  principle  that  a  pay- 
ment bdbre  the  day  is,  in  legal  operation, 
a  payment  at  the  day.  a.  That  the  bank- 
niptcy  made  no  difference,  since  it  was 
competent  to  the  obligee,  when  solvent,  to 
make  what  disposition  he  pleased  of  his 
rights.     Sturdy  v.  Amanda  3T.  R.  599. 

(b)  Application  of, 
(bi)  General  rules, 

1.  Though  it  is  a  rule,  that  if  a  debtor, 
who  owes  money  on  several  accounts,  do 
not  apply  a  part  payment,  when  made^to  a 
partjcniar  debt,  but  pay  in  the  money  ge- 
nerally, the  creditor  has  a  right  to  apply 
it  to  any  part  of  his  demand  which  he 
pleases ;  yet  there  may  be  a  special  appli- 
cation made,  arising  out  of  the  nature  of 
the  transaction,  though  not  expressed  at 
the  time,  in  terms,  by  the  party  making  it. 
Naemarck  v.  Clay^  14  East,  239. 

3.  In  a  case  of  false  .  representation, 
where  the  transactions  between  the  cre- 
ditor and  debtor  are  continued  beyond  a 
period  when  the  person  giving  such  false 
representation  continues  to  be  liable  on 
account  of  them,  but  without  a  settlement 
of  the  balance  up  to  that  period ;  and 
money  be  afterwards  paid  generally  by 
the  debtor  to  the  creditor,  he  may  apply 
such  payments  to  the  account  of  the  sub- 
sequent transactions  ;  and  the  person, 
giving  the  false  repro^entation,  shall  still 
belisible  for  the  balance  due  before  the 
p^riod.when  his  liability  ceased.  Hutchin- 
*»  V.  EeU^  1  Taunt,  558. 

.3,  Vide  supra,  501,  VI.  (a)  pi.  l. 


(b  d)  In  particular  kutancef, 

1.  If  a  vendee  pay  money  to  a  broker 
on  a  general  account,  having  purchased 
from  him  goods  of  different  owners,  he 
cannot,  upon  failure  of  the  broker,  apply 
the  whole  to  one  demand,  but  it  most  be 
apportioned  amongst  the  several  pnnci- 
psds,  leaving  the  vendee  liable  to  each  for 
the  surplus.  Faoene  v.  Bennett  i  i  East,  36. 

2.  A.  covenants  with  B.  to  serve  him 
for  certain  wages  for  three  years,  at  the 
end  of  which  time  a  balance  remains  due 
to  him  from  B.  A.  then  enters  into  a 
fresh  contract,  not  under  seal,  to  serve  B, 
at  increased  wages;  and  at  the  end  of 
three  years  more  it  appears  that  he  has 
received  at  different  times,  sums  more 
than  sufficient  to  cover  the  balance  due  on 
the  fonher  contract.  Held,  that  the  last- 
mentioned  sums  having  been  paid  gene- 
rally, without  specifying  on  what  account, 
A.  had  a  right  to  apply  them  to  the  satis- 
faction of  the  simple  contract  debt.  Peters 
V.  Anderson^  1  Mars.  238;  5  Taunt.  596. 

3.  A,  B,  and  C,  enter  into  partnership 
as  bankers  in  London,  and  agree  that  nei- 
ther shall  engage  in  any  other  bank,  ex- 
cept for  the  benefit  of  the  whole.  C, 
however,  with  the  consent  of  A.  and  B, 
enters  into  the  bank  of  D.  and  £,  at 
Barton.  C.  dies,  when  a  balance  of  6,633^. 
is  due  to  the  London  house  from  advances  to 
the  Barton  house.  The  London  house  conti*^ 
nues  to  make  advances  to  the  Barton  house, 
under  the  firm  of  C,  D,  and  Co.  till  the 
balance  in  their  favour  amounts  to  1 1,27a  /• 
which,  however,  is  afterwards  reduced  by 
payments  made  generally,  without  any 
specific  appropriatioii,  to  4,304  L,  Hela, 
(1.  that  C.  being  a  partner  in  both'houses, 
no  legal  contract  could  exist  between  them 
in  hu  life-time,  and  therefore,  that  no 
part  of  the  demand  which  accrued  in  that 
time  could  be  recovered  either  before,  or 
after  bis  death.  But,  2.)  that  the  pay- 
ments by  the  Barton  house  to  the  London 
house  after  C/s  death,  having  been  made 
generally,  the  latter  was  entided  to  apply 
Uiem  in  satisfiaction  of  the  debt  due  at  C.'s 
death,  and  therefore  to  recover  the  money 
advanced  by  them  since  his  death.  Boson- 
quet  V.  Wray,  2  Mars.  319 ;  6  Taunt.  597.  ' 

4.  Vide  suproy  501,  VI.  (a)  pi.  2. 

(c)  To  whose  use  received, 
(c  1)  In  a  particular  instance. 
If  the  indorsee  of  a  bill  of  exchange. 


TO* 
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who  has  reeeived  a  ii4Vy  bfll  asaigned  to 
to  the  drawee  as  a  aecurity  to  him  (the 
iniionee)  till  the  bill  of  exchange  ia  ac- 
ceptedf  deposit  sach  naxj  bill  with  the 
drawee,  and  the  drawee  receive  the  money 
thereon;  he  is  answerable  for  the  amount 
in  an  action  for  money  had  and  received 
to  the  use  of  the  indorsee,  though  he  may 
.have  done  nothing  that  amounts  to  an  ac- 
ceptance of  the  biU  of  exchange.  Pianon 
V.  AifiAy/Cowp.  571. 

4 

(d)  RetdmoH  ^.   (See  Contract,  and 

MOVET  HAD  AirO  RECEIVED.) 

(dv)  JFkenmadeJbr  irregular asiessmenis. 

If  a  creditor,  on  being  called  upon  by 
his  debtor,  a  public  ofiker,  for  assessments 
irregularly  made,  desired  him  to  pay  and 
deduct  them  out  of  the  sum  owing  to  the 
creditor;  the  debtor  may  set  them  off 
against  the  creditor's  demand.  Roper  v. 
,£^o;t^  3Taunt  76. 

(d  s)  When  made  for  postage. 

If  the  postrmaster  demands  and  receives 
any  thing  for  the  delivery  of  letters,  within 
the  post  town,  beyond  the  legal  rate  of 
postage,  it  may  be  recovered  back  by  ac- 
tion of  money  had  and  received.  Barnes 
V.  Fokpf  4  Burr.  8149;  5  Burr.  8711; 
.1  Blk.64d;  dWib.44B. 

(d  3)  )F%eii  made  on  signing  a  hankrupfs 

cert^ate. 

If  8  creditor  has  taken  money  for 
aig^ung  a  badavpf  s  certificate,  it  shall  be 
recoverable  back  in  sm  action  for  money 
liad  and  received.  Doiigl.47i»;  Smiihv* 
Bromhf,  Id.  696,  a. ;  IFalker  v.  Chap- 
moMf  Lefit.  346' 


(d  4)  tVien  made  in  trust  to  discharge  a 
bill  qf  exchange. 

If  the  <kawer  of  a  bill  gives  the  payee, 
irom  whom  he  has  received  the  amount, 
a  check  to  pay  over  to  the  then  holder  in 
diaeharge,  but  who  afterwards  proves  not 
entitled  from  having  made  the  bill  his 
own,  he  may  be  siiwi  by  the  drawer  for 
the  amoimt  of  the  check.  Wki^eld  v. 
9aioagty  a  B.  &  P.  a77. 

II.  Of  money  ikto  court. 
(a)  Whether  of  course. 
Before  plea  pleaded,  the  payment  of 
money  into  court  is  of  course.    After  plea 


it  may  be  done  by  obtaiaing  a  judge's 
order.     Gr^fUhs  v.  Williams,  1 T.  R.  710. 

(b)  When  aUofwahle  or  not,  in  general, 

1.  Where  a  sum  of  money  demanded 
IB  certain,  or  capable  of  being  ascertained 
by  computation,  payment  into  court  will 
be  admitted,  and  the  amount  struck  out  of 
the  declaration.  Haikt  v.  E.  L  Company, 
3  Burr.  1120. 

s.  In  an  action  for  general  damaged, 
since  a  tender  cannot  be  pleaded,  the  de- 
fendant cannot  pay  money  into  court ; 
not  therefore  in  an  action  for  dilapidations. 
Salt  V.  Sat,  8T.R.47. 

(c)  When  allowable  or  not,  in  particular 

instances, 

(c  1)  Where  an  inquiry  is  set  aside,  and  a 

new  one  directed. 

Where  an  inquisition  is  set  aside,  and  a 
fresh  inquiry  directed ;  money,  with  costs 
up  to  that  time,  may  be  piiid  into  court, 
and  struck  out  of  the  declaration,  upon  the 
usual  terms.    Day  v.  Edwards,  1  Taunt. 

49t« 

(c  a)  To  abide  the  issue  of  adverse  claims. 

1.  Where  a  third  person  claims  from 
the  defendant  the  whole  of  the  plaintiff's 
demand,  the  court  will  stay  proceedings 
on  paying  it  into  court  Secus,  where  the 
claim  is  of  part  only.  Macdonaldy.  Pasley, 
1  B.&  P.  161. 

2.  Where  the  defendant  has  received 
the  sum  in  question  by  virtue  of  his  public 
office,  for  example,  as  a  navy  prise  agent, 
and  there  are  other  claimants  besides  the 
plaintiff,  it  may  be  paid  into  court  for  the 
use  of  those  who  shall  appear  entitled. 
Edwards  v.  Minett,  1  Taunt.  166. 

(c  3)  In  the  case  of  cross  actions. 

A  foreigner  having  obtained  judgment 
in  assumpsit,  and  the  defendant  therein 
having  a  cross  action  upon  the  case  pend-* 
ing  against  the  fordgner  for  damages  ac« 
cruing  out  of  the  same  transaction,  die 
court  permitted  the  defendant  to  pay  the 
debt  on  the  former  judgment  into  court; 
to  abide  the  event  of  the  suit  then  pend- 
ing, but  to  be  paid  out  immediately  after 
the  trial,  he  going  to  trial  immediately. 
Pinto  V.  Hutchinson,  1  Smith,  338. 

(c  4)  In  asnmpsiifor  foreign  money* 

In  an  action  on  a  contract  to  pav  in 
foreign  money,  the  court  wiU  not  allovr 
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money  to  h^  paid  into  court,  since  with- 
out the  intervention  of  a  jury  the  value 
easDOt  be  fixed«  Cummg  v.  Monro^  5 
T.  IL  87, 

(c  5)  Ih  astimpni  on  a  policy. 

The  atat  19  Geo.  II,  c.  37,  a.  7,  which 
enablea  a  defendant  to  pay  money  into 
court  in  actions  on  policies  of  insurance^ 
(and  therefore  to  make  a  tender  before 
action)  is  general,  and  not  confined  to 
marine  insurances.  Sohnum  v.  Bcvokke^ 
9  Tanntw  317. 

(c6)  In  assumpnt  against  a  carrier. 

Money  cannot  be  paid  into  court  by  a 
carrier  sued  in  assumpsit  for  goods  spoiled. 
FaUv.  Pidford,  a  B.  &  P.  234. 

(c7)  In  assumpsit  for  the  nonrde&very  of 

goods  sold. 

Money  cannot  be  paid  into  court  in 
assumpsit  for  the  non-delivery  of  goods  at 
a  certain  price.  Strong  v.  Simpson^  3 
B.  &  P.  14. 

(c8)  In  assytmpsit  for  canal  caUs. 

Money  was  paid  into  Court  in  an  action 
upon  the  case  for  canal  calls.  The  Hud- 
dtrsfidd  Canal  Company  v.  Buckley,  7  T.  R. 

36. 

(c  9}  In  debt  on  bond  payable  by  instal- 
ments. 

Principal  and  interest  due  en  a  bond 
payable  by  instalments,  may  be  paid  into 
court    Bonqfous  v.  Bybot,  3  Burr.  1370. 

(c  10)  In  debt  on  a  bastardy  bond. 

Penalty  of  a  bastardy  bond  paid  into 
roQit   Brangwin  v.  Perrot,  s  Blk.  1190. 

(c  11)  In  debt  on  the  game  laws. 

Money  was  allowed  to  be  paid  into 
eoQit  in  debt  for  penalties  on  the  game 
lavs.    Stock  V.  Eagle,  2  Blk.  1052. 

(c  13)  III  covenant. 

In  general,  in  covenant,  money  cannot 
be  paid  into  court,  since  the  action  is 
oaually  for  uncertain  damages ;  but  on  a 
specisd  count  for  a  liquidated  sum,  such 
aa  for  non-payment  of  rent,  or  of  5/.  per 
acre  for  ploughing  up  meadow  land,  it 
toay.    tabcell  v.  Hall,  i  Blk.  S37. 


(C13)  Incmefornfalserttumtoaji.fa. 
The  defendant  in  anitction  for  a  fohe 
letum  to  Kjl.fa.  cannot  pay  money  into 
court    Bowles  v.  Fuller,  7  T.  R.  335. 

(ei4)  Ontmaoawryforrent. 

On  an  avowry  for  rent,  the  plaintiff 
may  pay  it  into  court.  Vernon  v.  Wynne, 
\  H.  B.  94. 

(d)  By  one  of  two  defendants. 
Where  one  defendant  suffers  judgment 
by  defoult,  and  a  second  is  outlawed,  the 
thiid  shall  not  bring  money  into  court 
Kay  V.  PasicUmany  s  Blk.  1039^ 

(e)  Conditions  of 

Where  money  is  paid  into  court  upon 
the  common  rule,  the  court  will  not  dis- 
charge that  part  of  it  which  directs  Che 
payment  of  costs,  unless  the  defendant 
have  been  prevented  making  a  legal  ten- 
der by  the  fraud  or  vexatious  conduct  of 
the  plaintiff.  Therefore  Uiey  refused  the 
application  where  the  ddfendant  had 
merely  pulled  out  his  pocket-book  for  the 
purpose  of  making  a  tender,  ux  weeka 
before  action  brou^t,  and  was  prevented 
by  the  plaintiff  walking  away; — neve^- 
having  repeated  the  offer.  Lasts. Benton^ 
2  Mars.  478. 

(f )  AppUcation  of 

1.  Where  money  is  paid  into  court  ge- 
nerally, it  can  only  be  applied  to  such 
demands  as  are  legal.  Bihbansv.Crickett, 
1B.&P.265. 

3.  Where  money  ma^  be  paid  into 
court  upon  some  counts  of  the  deckratioa, 
upon  others  not,  a  payment  generelly  must 
be  applied  to  the  former  only.  CtfttreU 
V.  Apsey,  1  Mars.  581 ;  6  Taunt  3«a. 

3.  Oti  a  declaration  stating  multiforious 
demands  arising  out  of  one  transaction, 
payment  into  court  of  a  sum  incompeient 
to  meet  all  the  demands,  cannot  be  ap* 
plied  by  the  plaintiff  as  evidence  of  such 
one  of  the  demands  as  he  may  elect. 
Ederth  v.  Bell,  ^  Taunt  450 ;  1  Moore, 
158. 
(g)  Objections  to,  how  taken  and  waived. 

If  money  is  irregularly  paid  into  court 
under  a  rule,  as  in  a&  action  for  unliqui- 
dated damages,  the  plaintiff's  course  is,  to 
move  to  discharge  the  rule ;  for  if  heUkes 
the  money  out,  he  waives  the  irregularity, 
so  that,  toiMititle  hinaself  to  a  verdict,  the 
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jury  must  give  damages  beyond  the  sum 
paid  in.  Griffiths  v.  fVilUams,  i  T.  R. 
710. 

(h)  Iti  legal  effect ^  and  evidence  of  what. 

(hi)  General  rtdeSf^—admunon  of  the 
plaini\f*e  right. 

The  payment  of  money  into  court  ad- 
mits,— 1.  The  plaintiff's  right  to  main- 
tain the  action :— 2«  And  to  recover  up 
to  the  extent  of  the  sum  paid  in,  but  no 
more.  If,  therefore,  consistently  with  the 
defendant's  contract,  he  may  have  con- 
cluded it,  and  yet  owe  thereon  no  more 
than  the  sum  paid  in,  the  onus  of  proving, 
in  the  regular  way,  that  more  is  due,  lies 
upon  the  plaintiff.  Cox  v.  Parry ^  1  T.  R. 
464. 

(h  s)  General  rules^^^admission  of  the 

contract. 

1 .  The  payment  of  money  into  court  is 
an  admission  of  the  conti'act  stated  in  the 
count.    Watkins  v.  Towers^  2  T.  R,  275. 

2.  Payment  of  money  into  court  ge- 
nerally admits  the  contract  as  stated  in 
the  declaration.  Andrews  v.  Palsgrare^ 
9  East,  325. 

3.  Payment  of  money  into  court  ge- 
nerally, admits  the  existence  of  a  contract 
in  every  transaction  which  may  be  turned 
to  one  by  assent  of  parties.  Bennett  v. 
Francis^  2  B.  &  P.  550. 

.  4.  The  payment  of  money  into  court 
by  a  defendant  sued  on  a  contract,  is  an 
act  whence  a  jury  may  infer  that  he  made 
the  contract,  such  being  the  natural  in- 
ference. The  fact  that  he  made  it  being 
established,  if  it  necessarily  follows,  that 
liaving  made  it,  he  must  owe  more  than 
the  sum  paid  in,  they  are  warranted  in 
fuiding  that  also,  unless  he  shews  pay- 
ment But,  unless  that  is  the  inevitable 
consequence;  if  it  does  not  follow,  thc^t 
because  he  made  the  contract,  he  there- 
fore owes  the  money ;  if  a  state  of  things 
may  exist  in  which  he  would  be  liable  for 
the  sum  paid  in,  and  no  more^  he  is  not, 
by  the  act  of  paying  in  the  money,  made 
liable  farther.  Hence,  where  an  action 
was  brought  on  a  policy  on  goods  to  be 
loaded  at  a  particular  port,  and  the  de- 
fendant paid  money  in  generally,  held, 
that  he  might  contend  that  the  goods, 
except  as  to  such  portion  as  the  money 
paid  in  covered,  were  not  loaded  at  the 
specified  port,  and  so  that  the  policy  never 


attached.    Mellish  v.  AUnutt^  2  M.  &  S. 
106. 

(h  3)  General  rule, — whether  a  discharge 

of  the  debt. 
Payment  of  money  into  court  in  a  suit 
demanding  payment,  does  not  discharge 
the  debt ;  therefore,  it  may  still  be  pleaded 
by  way  of  set-off.  Efoans  v.  Prosser^ 
3  T.  R.  186. 

(h  4)  General  rule, — in  relation  to  a  special 

verdict. 

Payment  of  money  into  court  upon  a 
contract,  is  only  evidence  from  which  a 
jury  may  infer  the  fact  that  the  party 
made  the  contract ;  therefore,  if  they  only 
state  the  fact  of  the  payment  in  a  special 
verdict,  the  court  cannot  draw  the  infer- 
ence.   Mellish  V.  Allnutt,  a  M.  &  S.  106. 

(h  5)  In  particular  instances,-''^  an  action 
on  a  bill  or  note. 

In  an  action  on  a  bill  of  exchange 
against  the  drawer,  payment  of  money 
into  court,  generally,  is  an  admission  of 
his  hand-writing.  Gutteridge  v.  Smith, 
2  H.  B.  374. 

(h  6)  III  particular  instances, — in  an  action 
on  a  valued  policy. 

Payment  of  money  into  court  on  a  va- 
lued policy,  only  admits  a  loss  pro  tanto, 
Rucker  v.  Palsgrave,  1  Taunt  419. 

(h  7)  In  particular  instances, — in  an  action 
against  a  carrier. 

In  assumpsit  by  the  owner  of  a  trunk 
of  the  value  of  15/.  which  had  been  lost 
by  the  defendant,  a  carrier,  the  declaration 
stated  a  general  undertaking  by  the  de- 
fendant to  carry  goods  safely  for  hire,  and 
the  defendant  paid  5/.  into  court.  Held, 
that  the  defendant  could  not  give  in  evi- 
dence a  notice  *'  that  he  would  not  be 
responsible  for  more  than  5/.  for  any  pro- 
perty lost,  unless  the  same  was  booked 
and.  paid  for  according  to  the  value,**  and 
that  the  trunk  in  question  had  not  been 
so  paid  for ;  because  the  payment  of  mo- 
ney into  court,  upon  a  count  stating  a 
special  contract,  was  an  admission  of  such 
contract,  and  narrowed  the  inquiry  to  the 
quantum  of  damages  sustained  by  the 
breach  thereof.  Yate  v.  WiUan,  2  Elast^ 
128 ;  but  see  supra,  214,  V.  (b  2), 

(h8)  In  particular  instances, — miscelia" 

neous. 
If  the  plaintiff,  previous  to  the  trial,  bas 
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induced  the  defendant  to  believe  that  the 
only  point  to  be  tried  would  be  aquestion 
of  firaad,  and  has  suflfered  him  to  prepare 
his  evidence  for  that  parpoee,  the  court 
will  not  allow  the  plaintiff  to  object  to  the 
receipt  of  that  evidence  at  the  trial,  on 
the  ground  of  the  contract  having  been 
admitted  by  the  payment  of  money  into 
coart  MuUer  v.  Hartshome,  3  B.  &  P. 
556. 

(i)  Whether  reccverabU  back. 

Money  paid  into  court  by  mistake,  can- 
not be  recovered  back.  Secus,  if  paid  by 
fraud,  yaughan  v.  Barnes^  s  B.  &  P.  393. 

(k)  How  tftcttd  by  the  subsequent  death 
of  the  payer, 

^There  a  defendant  deposited  money, 
under  a  rule  of  court,  to  abide  the  event 
of  an  action  of  tort,  and  died  before  trial, 
the  plaintiff  was  not  permitted  to  take  it 
out    Deweli  v.  jlforon,  5  Taunt.  603. 

(I)  Relative  to  costs  thereon. 
(li)  General  rules. 

'  1.  In  the  K.  B.  if  the  defendant  pays 
nMMiey  into  court,  the  plaintiff  is  entitled 
to  costs  up  to  that  time,  though  he  after- 
wards proceeds  with  the  action.  Hartley 
\,Bateson^  1  T.  R.  629. 

3.  If  the  defendant  pays  money  into 
court,  which  the' plaintiff  refuses  to  accept, 
and  at  the  trial  a  juror  is  withdrawn,  the 
plaintiff  cannot  claim  costs  up  to  the  time 
of  paying  money  Into  court.  Stodhart  v. 
Joknon^  3  T.  R.  657. 

3.  The  plaintiff  is  entitled  to  costs  up  to 
the  time  of  payment  of  money  into  court, 
thouf^  he  proceed  to  trial  and  fail,  pro- 
vided Jbe  apply  before  trial,  and  serve  the 
defendant  with  notice  of  an  appointment 
before  the  master  to  tax  the  costs  (which 
he,  and  not  the  defendant,  must  do) ;  after 
trial,  he  comes  too  late.  Stevenson  v. 
Yorke^  4  T.  R.  10,  (over-ruling  Griffiths  v. 
Williams,  1  T.  R.  710) ;  KabeU  v.  Hudson^ 
Id.  10. 

4.  In  all  cases  .where  the  plaintiff  does 
not  proceed  to  trial,  he  is  entitled  to  costs 
up  to  the  time  of  paying  money  into  court, 
even  though  defendant  may  have  judgment 
is  in  case  of  a  nonsuit  Seamour  v.  Bridge^ 
ST.R.408. 

5.  Where  money  ia  paid  into  court,  and 
tboe  is  no  trial,  the  plaintiff  is  entitled  to 
costs  1^  to  that  time,'  though  he  Withdraw 
the  record  twice  after  carrying  it  down, 


and  then  disatotinues..  Lorck  v.  Wright, 
8  T.  R.  486. 

6.  Where  the  defendant,  having  failed 
from  havings  paid  money  into  court  ge- 
nerally, obtains  a  new  trial,  and  leave  to 
amend  the  rule  for  paying,  6tc.  by  con- 
fining it  to  particular  counts,  whereupon 
the  plaintiff  elects  to  accept  the  money, 
and  not  to  proceed  further,  he  is  entitled 
to  the  costs  of  the  whole  action.  Andrews 
V.  Palsgrave^  9  East,  325. 

7.  Touching  the  question  of  costs, 
judgment  as  in  case  of  a  nonsuit  is  of  the 
same  force  as  a  judgment  upon  nonsuit; 
as,  therefore,  in  the  latter  case,  the  plain- 
tiff is  not  entitled  to  costs  up  to  the  time 
of  the  payment  by  the  defendant  of  money 
into  court,  neither  is  he  in  the  former. 
Crosby  v.  OlorenshaWy  a  M.  &  S.  335. 

8.  In  C.  B,  if  the  d^endant  pay  money 
into  court,  the  plaintiff  will  be  entitled  to 
costs  up  to  that  time  at  all  events,  although 
he  should  afterwards  proceed  to  trial,  and 
a  verdict  should  be  found  for  the  defen- 
dant    JFiUon  v.  Place,  2  B.  &  P.  56. 

9.  In  C.  B.  a  plaintiff  is  entitled  to 
costs  up  to  the  time  of  paying  in  money, 
notwithstanding  he  proceeds  to  trial  and 
fails.    MuUer  v.  Hartshome,  3  B.  &  P. 

556. 

10.  The  general  rule  as  to  costs  where 
money  paid  in  is  not  accepted,  and  the 
defendant  has  a  verdict,  is  the  same  in 
C.  B.  as  in  K.  B.,  namely,  that  the  plain- 
tiff is  not  entitled  to  costs  up  to  the  time 
of  payment  in.  Twemlowv.  Brock,  aTBjanU 

361. 

11.  A  defendant  succeeding  after  pay- 
ment of  money  into  count,  which  the 
plaintiff  refuses  to  accept,  is  entitled  to 
the  costs  of  the  whole  action.  Jeffs  v. 
Smith,  4  Taunt  196. 

12.  Where  the  defendant  pays  money 
into  court,  and  the  plaintiff  proceeds,  and 
suffers  the  defendant  to  sign  judgment  of 
nonpros  against  him,  he  shtul  not  after- 
waids  be  entitled  to  his  costs  up  to  the 
time  of  paying  the  money  into  court 
PostUy.  Beckington,  1  Mars.  510 ;  6Taunt. 
158.  • 

(1 2)  Where  the  payment  is  coinfimd  to  part* 

1.  Where  money  is  paid  into  court  upon 
some  counts  only  which  the  plaintiff  takes 
out,  he  is  only  entitled  to  the  costs  of 
those  counts.    BaiUie  v.  Caxelet,  4  T.  R. 

579. 


7o« 


PAYMENT. 


TO 


,  s.  Where  the  plaintiff  accepts  money 
paid  into  court  on  one  count  only,  and 
discontintieai  he  it  net  entitled  to  the  costs 
of  the  ethnrs.  Skanc^  ▼•  VoMghtm^ 
a  Taunt:  a66, 

09)  Ofi  /ile  etmsoUdatiom  of  actums. 

%.  Where  several  insurance  causes  on 
the  same  policy^  in  each  of  which  the  de- 
fendants have  paid  money  into  court, 
which  the  plaintiff  has  taken  out  without 
taxing  co&ts,  are  consolidated  to  ahide  the 
event  of  one ;  If  the  plaintiff  is  nonsuited 
in  that  one,  he  is  not  entitled  to  costs  in 
the  others,  up  to  the  time  of  paying  money 
into  court,  any  more  than  in  the  one  tried. 
Bwstallv,  Homer,  ^  T.  R.  372. 

d.  Where  actions  on  policies  are  con- 
solidated;  and  money  is  paid  into  court, 
which  the  plaintiff  not  accepting,  die  de- 
fendant has  a  verdict,  the  plaintiff  is  ne- 
verdieless  entitled  to  ttie  costs  of  the  short 
causes  up  to  the  time  of  payment  in. 
^nvemhw  v.  Brock^  2  Tannt  361. 

(I4)  Inan  attUm  on  apo&y. 

A  plaintiff  on  a  policy,  taking  the  pre- 
WWK  outof  court,  doa  not  lose  his  costs 
of  the  special  counts,  where  there  is  no 
consolidation  rule,  thou|^  he  had  failed 
ea  the  special  counts  in  another  action, 
JUiimm  V.  Wbodnum^  5  Taunt.  607. 

UL  Or  VOVBT  TO  THE  ftHZBIFF  IV 
LIED   or   BAIU 

(a)  Plaint^  whether  entitled  to,  where  the 
armiuvoid* 

An  arrest  hy  a  writ  in  which  the  de- 
fendant is  misnamed,  is  a  nullity ;  be. 
therefore,  and  not  the  plaintiff,  it  entitled 
to  the  money  paid  to  the  sheriff  to  obtain 
his  discharge ;  nor  does  be  waive  the  ob- 
jection by  delay.  CadJby  v.  Parsons. 
5  Taunt.  623. 
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L  Navvi^i  or. 

(a)  tFheOer  a  Hcwrity  orpunkh- 
mmt,  p.  706. 

II.  DuBATiow  or. 

(a)  General  rule,  p.  706. 


III. 


PEER. 

ArriDAVITS    RELATIVl  T0« 

(k)  In  support  of. 

(a  1)  Subject  matter  of  p.  706. 

(b)  In  answer  to. 

Qf\)  Whether     allowable^ 
p.  706. 


I.  Natuke  or. 
(a)  Whether  a  security  or  punishment. 

Bail  on  articles  of  the  peace  is  not  by 
way  of  punishment,  but  as  a  securiw  for 
good  behaviour.  Rex  v.  Bcfwes,  1  T.  R. 
700. 

IL  DuRATioH  or. 
(a)  General  rule. 
The  term  during  which  security  for  the 
peace  shall  be  given,  is  entirety  in  the 
discretion  of  the  court  After  it  has  been 
given,  the  court  may  shorten  the  period, 
if  they  see  occasion.  But  it  seems,  that 
without  fresh  &ct8,  they  cannot  enlarge 
it,  or  require  a  renewal  of  the  security 
after  it  has  run  out  Rex  v.  Bowes, 
iT.R.696. 

III.  ArriDAviTs  relative  to. 

(a)  111  support  of. 
(ai)  Subject  matter  of 

Facts  must  be  alleged  in  articles  of  the 
peace  sufficient  to  warrant  the  apprehen- 
sion of  danger.  Lord Van^s case,  \:^l£aAt^ 

172,  n, 

« 

(b)  In  answer  to, 

(b  t)  Whether  aUowahle. 
Affidavits  in  answer  to  articles  of  the 
peace,  denying  the  fieicts,  are  inadmisaible. 
Rex  v.  Doherty,  13  East,  171 ;  Lord 
Vane^s  case,  Ibid,  n. 
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L  Civil  proceedings  against. 

(a)  Relative  to  the  process. 
(ai)^  m  of  Middlesex^ 

p.  707. 
(a  2)  An  original  biU,  p,  707, 

(b)  Whether  liable  to  m  ait^h- 

tnn^fornom-performm^  tf 
,  an  award,  p,  797. 

(c)  Obfeetions  to,  haw  tnkrn  and 

wahediM 


PEER. 

(c  i)  fy  motkm^  p.  70?. 
(ca)  ITotver  by  fkading  tn 

chiefs  P'7^7- 
(c3)  WarceTyWhetkerii  enures 
for     third     penam, 
p.  707. 

II,  Roman  catholic. 

(a)  Privilege  of,--qf  franking, 

p.  707- 

I.  CiTIL   PROCEEDINGS   AGAINST. 

"  (a)  Reiative  to  the  process. 
(a  1)  A  m  of  Midiksex. 

It  is  irregular  to  sue  a  peer  by  bill  of 
MidifiMex,  such  bill  containing  a  cafias, 
which  does  not  lie  against  a  peer;  and  if 
he  be  so  sued  jointly  with  others,  the  pro- 
ceedings as  to  him  will  be  set  aside  on 
motion,  without  leaving  him  to  plead  his 
privilege  in  abatement  Setnble,  if  the 
process  describes  him  as  a  peer,  the  affi- 
davit on  which  the  motion  is  founded 
need  not  state  that  he  is  one.  Briscoe  v. 
LordEgremaU,  3  M.  & 8. 88. 

(a  9)  jin  original  bill. 
Peers  may  be  sued  in  B.  R.  by  original 
bilL    Gosling  v.  Lord  Weymouth^  Cowp. 
844. 

(b)  Whether  Uable  to  an  attachment  for 
mm-ferformasice  of  an  award* 

A  peer  cannot  be  attached  for  non- 
peri»nnance  of  an  award,  though  with  his 
consent  Walker  v.  The  EarlofGrosvenor, 
7T.R.  171. 

(c)  Objections  to,  how  taken  and  vmved. 
(c  1)  By  motion. 
1.  A  laiitai  will  be  set  aside  where  the 
dcftadsnt  b  styled  ""  a  baron/'  in  the 
prmcipe  £led  on  issuing  the  writ   Couche 
V.  UrdArmdely  3  East,  ift7. 

«.  If  aa  Irish  pea- be  sued  by  ImU,  the 
court  will  not  set  aside  the  proceedings  on 
motion,  but  leave  him  toplead  hia  privi- 
lege in  abatement.  Davies  v«  Xonf 
Bendksham,  i  Moore,  410.  Vide  «^a, 
(•1). 

(c2)  tf^aiver,  by  pleading  in  chief. 

£veQ  admitting  that  a  peer  of  parliar 
OMi^  esBMt  be  sued  IB  the  K.  B.  1^  bill ; 
ha  wvea  the  objection  by  pleading  in 
dueC  The  Earl  ^  Lonsdale  y.  LUtledah, 
a  H.E.  a67,  999;  s  Anst  36^;  Hosier 
V.  Lon{  ilnimfe//,  3  B.  &  P.  7r 
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(c3)  Waiver f  whether  it  emuris  for  third 

persons^ 

Occasional  walwr  by  the  defendant,  of 
the  privilege  of  peerage,  does  n6t  waive  it 
in  an  action  at  the  suit  of  another  plain- 
tiff, fbr^noiii  V.  Lord  Rokehy,  4  Taunt 
668. 

II,  ROMAK  CATHOLIC. 

(a)  Privikge  of  ^^ franking. 

The  privilege  of  franking  is  notaxtended 
to  roman  catholic  peers.  Lord  Petre  v. 
Lord  Auckland f  2  B.  &  P.  139. 
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ATION. 

L  Properties  or. 

(a)  Penal  actions,  p.  708. 

II.  Makkbr  of  comicKciira. 

(a)  Preliminary  qfidafrit^  p*  708, 

(b)  To  save  the  hmitation  rftime, 

P-709- 

(c)  Irregularity  in,  haw  wmoed^ 

P-  709- 

III.  Of  the  bill  IV. 

(a)  Loss  <f,  how  supplied,  p.  709. 

IV.  Oh  the  mode  of  sviiro. 

(a)  Whether  qui  tarn,  pw  709. 

(b)  Whether  in  person  or  by  at- 

torney, p.  709. 

(c)  Where  sued. 

(ci)  Whether    before    magis* 
trates,  p»*!oy, 

(d)  In  particular  instances* 

(d  1)  Against  the    vendor  ff 
coals,  p.  709* 

V.  On  the  joihdbr  of  oFFKvcia' 

(a)  General  rule,  p.  709. 

VL  Of  parties  to. 

(a)  The  king,  p.  709* 

(b)  The  attorn^  gen^rd^  p.  709^ 

(c)  Acommenntformer,  p«709. 

(d)  Joinder cfdtfendnsUi^^Jjxo. 

VII.   Ow   THE   VENUE   IN. 

(a)  General  nde,  p.  690- 
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(b)  Inpartknlariniiaiice$* 

^b  i)  Action  against  a  vendor 
of  coals,  p.^jio, 

(b  s)  Action  t^ainst  a  tanner, 
p.  710. 

(c)  Of  changing  the    venue    in, 

p.  710. 

VIII.  Of  the  declaration  in. 

(a)  Of  the  averment  of  time,  p. 

710. 

(b)  ()f  negative  ax)erments,  p.  710. 

(c)  In  miscellaneous  instances. 

(c  1)  For  post-dating  a  draft, 
p.  710. 

IX.  Of  THE.  FLEA   IK. 

(a)  How  entitled,  p»  711. 

(b^^  0/ the  plea  in  abatement,  p.  7 1 1 . 

(c)  Cy  the  plea  of  nil  debet,  or  not 

guilty,  p.  711. 
.(d)  Of  double  pkas,  p.  711. 

X.  Of  the  trial  in. 

(a)  Of  several  offences,  p.  711. 

(b)  Postponement  of 

(b  i)  From  the  non-return  of  a 
commission  to  examine 
witnesses,  p, 'J II. 

(ba)  FrommisceUaneous  causes  f 
p.  711. 

XI.  Of  the  evidence  in. 

(a)  Of  the  time  of  commencement, 

P.71U 

(b)  In  an  action  against  the  vendor 

of  coals,  p.  711. 

XIL  Of  the  verdict  in. 
.  (a)  Application  of,  p.  712. 

XIII.  Of  the  damages  and  costs 

IV,  p.  719. 

XIV.  Of  the  judgment  in. 

(a)  Whether  of  misericordia    or 
aqriaiur,p.'ji2. 

XV.  .Of  amendment  in. 

(a)  General  rule,  p,*jiQ. 

(b)  After  the  time  of  limitation  has 

elapsed,  p.  712. 

(c)  After  the  record  has  been  with- 

drawn,  p.  712. 

(d)  By    the    Attorney    General, 

P-  71a. 


XVI.  Of  discontinuance  in. 

(a)  Whether   aided    by    verdict, 
p.  712. 

XVII.  Of  compounding  and  stat- 
ing. 

(a)  Terms  of,  p.  712. 

(b)  Relative  to  the  consent  of  the 

Crown,  p.  713. 

(c)  Relative   to  payment   of  the 

king's  share,  p.  713. 

(d)  After  verdict,  p.  713. 

(e)  On  rescinding  the  order  for^ 

P-713- 

(f)  On  the  remedy  for  the  compo^ 

sUion,  p.  713. 

(g)  In  particular  instances,  p.  713. 

XVIII.  Miscellaneous    practice 
relative  to. 

(a)  View  in,  p.  713. 

(b)  In  suits  against  two  or  more  who 

defend  separately. 
(b  1)  Notices,    how    served, 
p.  713- 
XIX.  Abuse  of. 

(a)  How  corrected,  p.  713. 

.XX.  Sued  after  the  period  of 
limitation. 

(a)  Obfectionto,howtaken,p.'ji^. 

XXI.  Miscellaneous. 

(a)  In  relation  to  the  Statutes  of 
Jeofails,  p.  714, 


I.  Properties  of. 
(a)  Penal  actions.  , 

1.  Penal  actions  are  civil  suits.  Atche^ 
son  V.  Everitt,  Cowp.  382. 

2.  Distinction  between  penal  and  crimi- 
nal actions.  Atchesony.  Eoeritt,  Cowp. 
391. 

II.  Manner  of  commencing. 

(a)  Preliminary  qfidaoit. 

The  St.  21  Jac.  I,  c.  4,  requiring  an 
affidavit  in  penal  actions,  that  ths  offence 
was  committed  in  the  county  where  the 
venue  IS  laid,  &€.  seems  to  be  merely 
directory  to  the  officer  of  the  court,  and 
does  not  make  the  affidavit  essential  to 
the  validity  of  the  proceedings;-  at  I^aiist 
the  court  will  not  set  aside  the  pnx:eed- 
ings  after  verdict.     White  v.  Boot,  2  T.  R. 


PENAL  ACTION  AND  INFORMATION. 


7og> 


274>  camirai  Ltigk  ▼.  Kmt,  3  T.  R.  362, 

wC€OnL  .     . 

i 

.    (b)  To  save  the  Imitation  of  time. 

Suing  put  a  htitaty\M  a  sufiicieat  com- 
mencemeDt  of  a  penal  action  to  save  the 
limitation  of  time.  HarA/man  v,  iVhit- 
0kar,  a  East,  573,  n. 

(c)  Irregularity  tn, — how  xoaived. 

If  an  action  on  a  penal  statute  is  com- 
Hienced  in  a  mode  prohibited  by  the 
atatttte,  the  objection  is  not  waived  by 
Defecting  to  tflJce  advantage  of  it  in  the 
fint  instance.  Goodwin  v,  Parrtf ;  Same 
V.  Smith,  4  T.  R.  577.     . 

III.  Of  the  bill  in. 

.  (a)  Low  qfy  horn  suppiwd* 

If  the  bill  in  a  penal  action  betaken 
off  the  file,  another  may  be  supplied  from 
an  attested  copy  taken  by  the  plaintiff 
when  it  was  Med.  Petrie  v.  Bei^eld, 
3  T.  R.  476. 

IV.  On  the  mode  of  suing. 

(a)  Whether  qui  tarn. 

Where  the  statute  gives  half  the  penalty 
to  the  iniormer  and  hslf  to  the  poor  of  the 
pariihy  the  declaration  may  be  either 
to  render  to  the  informer,  or  to  the  an^- 
fonner  and  the  poor.  Frederic  v.  Lookup, 
4Ban.  8018. 

(b)  Whether  in  person  or  by  attorney. 

An  informer  may  sue  in  his  own  person 
on  a  penal  statute.  La  Grue  v.  Peimy, 
s  H.  B.  600. 

,  (c)  Where  sued. 
(c  i)  Whether  before  magistrates. 

1.  By  st  21  Jac.  I,  c  4,  the.  juris- 
diction of  the  courts  at  Westminster  in 
actions  on  penal' statutes  antecedent  to 
itself,  is  taken  away  only  where  the  supe- 
Hot  and  inferior  courts  therein  mentioned 
have  a  concurrent  jurisdiction,  both  as  to 
the  subject  matter  and  as  to  the  mode  of 
{troceeding.  Shipman  v.  Henbest,  4  T.  R. 
109. 

3.  The  St  SI  I  Jac.  I,  c.  4,  which  pro- 
hibits proceedings  on  penal  statutes  in  the 
courts  at  Westminster  in  all  those  cases 
^bere  actions,  &:c.  thereon  may  be  brought 
in  the  inferior  courts  therein  enumerated, 
^  not  extend  to  subsequent  penal  sta- 
tutes.   Shipman  v.  Henbest,  4  T.  R.  109. 

VOL    11. 


3.  An  action  on  st.  "39  Geo.  Ill,  c.  79' 
does  not  lie  in  the  courts  at  Westminster, 
unless  for  a  penalty  exceeding  20  /. ;  no' 
therefore,  for  two  penalties  of  20  /.  each 
since  the  sum  of  20  /.  inserted  in  the  form 
of  declaration  given  by  the  statute,  is 
either  only  pro  formd  or  must  be  rejected 
as  incionsistent  with  its  express  provisions. 
Fleming V.  Bailey ,  5  Eai^  3^3;  i  Smith, 
504. 

(d)  In  particular  instances. 

(d  1)  Against  the  vendor  of  coals. 

To  found  an  action  against  the  vendor 
of  coals,  not  having  obtained  a  coal-meter's 
ticket,  for  a  penalty  of  50  /.  oni9  Geo.  II, 
c*  35,  s.  11,  the  plaintiff  need  not  proceed 
to  commit  the  offender  before  a  justice  of 
peace.     Petow.  Hague,  1  Smith,  417. 

V.  On  the  joinder  of  offences  in. 
(a)  General  rule. 
Distinct  offences  of  a  similar  nature 
may  be  included  in  one  action  for  the 
penalties  incurred.  Ifolland  v.  Bothmar, 
4  T.  R.  228. 

VI.  Of  parties  to. 
(a)  The  king. 

Where  a  statute  divides  a  penalty  be^ 
tween  the  king  and  a  common  informs, 
the  king,  if  before  hand,  may  sue  for  the- 
whole.    Reg  v.  Hymer,  7  T.  R.  536. 

(b)  The  attorney  general. 

Where  the  king  is  entitled  to  sue  for  a 
penalty,  it  may  be  by  information  in  th« 
K.  B.  in  nan^e  of  the  attorney  general. 
Rex  V.  Hymer,  7  T.  R.  536. 

(c)  A  common  informer. 

1.  A  common  informer  can  only  sue. 
oh  his  own  account,  where  that  privilege 
is  given  him  by  statute,  either  in  expresa 
terms  or  by  implication^  not,  therefore, 
on  St.  39  Geo.  Ill,  c.  79,  for  a  penalty 
under  20/.  for  printing  papers  to  be  pubj- 
lished,  without  adding  the  printei's  name 
and  abode.  Fleming  v.  Bailey,  5  Blast,  31  j. 

2.  Though  the  st.  37  Geow  HI,  c.  90, 
gives  an  informer  no  authority  in  express 
terms  to  sue  an  attorney  for  not  entering 
his  certificate,  yet  such  authority  is  im- 
plied to  be  thereby  given,  from  the  act 
being  in  pari  materia  with  the  25  Geo.  1{I, 
c.  80,  which   gave  him   thai  privilege* 
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i>tm4  V.  Edmernon,  3B.  ft  P.  38!! ;  Betmard 
Y.  GoBtling,  1  N.  R.  245 ;  ^£a(st,  gOg. 

(d)  JiHHiift  of  ditfenddfUs  irL 

1.  Where  two  proctors  or  attornies  in 
partnership,  practice  without  certificates, 
each  is  liable  in  a  sepai^te  penalty,  and 
must  therefore  be  sued  in  a  separate  action. 
Barnard y.  Gostlmg,  1  N.R.  245 ;  2  East, 

569- 
3.  On  the  joinder  of  several  defendants 

in  the  same  iaformatioa.      The  Attor- 

ney  General  v.  Corporation  of  Plymouth, 

Wightw.  134. 

VIL  On  thb  vkwb  ik. 

(a)  Gtheral  rule. 

The  statute  31  Eliz.  c.  5,  6.  2,  which 
forbids  ''  the  offence  against  any  penal  sta^ 
tute  being  laid  in  any  other  county  than 
trfaere  it  was  committed,'^  i3  still  in  force, 
and  applies  to  penal  statutes  pateed,  as  well 
subsequent  as  antecedent  10  it.  Barber  v. 
Tikon,  3  M.  &  8.  4119. 

(b)  In  particular  instofKes. 

(b  1)  Action  against  a  vendor  of  coals. 

Under  6t  3  'G60.  it,  c.  26,  s.  4,  against 
selling  coals,  represented  tb  be  of  a  different 
iluaHty  from  what  they  really  are,  the 
offence  is  completed,  and  the  aistioti  therer 
fore  for  the  penalty  aunt  be  brou^plit  in 
the  county  in  which  they  have  been  ddir 
vered,  though  the  contract  of  sale  was 
inade  in  a  difierent  0<mnly.  Butterfield 
V.  Wiudle^  4  East,  385. 

(b  2)  Aditii^  agaimt  ft  ttamer. 

The  %>tnue  ot  an  information  on  24 
Geo.  II,  c.  19,  for  beiiig  both  a  taiiner  and 
a  shoemaker,  need  not  be  in  the  county 
where  the  offence  was  committed.  The 
Attorney  General  v.  ftrHs,  3  Anst.  871, 

(c)  (Jfckmgkiig  ihk  i^ekue  m. 

The  cbuit  wiD  change  the  venue  in  a 
l^nal  action  on  the  usna!  affidi^vit,  as  well 
itt  in  any  qjheh  ft^jfnn  V.  Btlbnan,  1  Mara. 
'3^10 ;  5  Taunt  754  5  6  Taunt.  122. 

VIII.  Of  thb  DBCi^ARATIOir   iv« 

(a)  Cfthe  tatctrfneni  tfHme. 
1.  SenMe,  tiiat  where  a  penafl  aettoh 
is  lithitbd  to  a  Certain  titne,  ^  d^laration 
^  Ih^  ^naltv  n^d  tot  aver  that  the 
aet  ^^  comtnitted  ^thih  the  time  pre- 
•cribed.   let  V.  C&ri^f ,  II  past,  333. 


2:  Where  It  (Mnal  flctkm  ii  liai«Bd  fo  ai)i 

lunar  months  after  the  offence  committedf 
and  the  declaration  avers  that  the  offence 
was  committed  within  ^ix  cdrmf^  months, 
no  objection  t^  lie  taken  aftor  TeHdct, 
since  the  plaintUT  ttHSBt  have  j;>roved  dMt 
his  sait  Was  ookntlieticed  within  tho  fimo 
prescribed,  or  he  could  nOt  have  rec^€Ml. 
Lee  V.  Clarke^  2  East,  333. 

(b)  (^  negaiivt  a»ermenis^ 

1.  It  is  a  settled  rale,  that  in  deielariiig 
for  a  penalty  under  an  act  of  parliament, 
the  declaration  must  negative  that  Hie 
defendant  is  Wittiin  any  df  the  excefitiona 
contained  in  the  clause  which  creates  the 
offence.  If  exemptions  are  introduced  by 
a  subsequent  danse,  they  ld«  matteia  of 
defence.    SpieM  v.  Pm^y  1 T.  R.  141. 

2.  If  an  exemption  from  th^  peiolty  o^ 
a  former  statute  ia  made  by  a  sobseoueiit 
one,  it  is  matter  of  ddfehce,  and  Uie  plain- 
tiff, therefore,  in  an  action  for  the  penaltj^i 
need  not  negative  that  the  defendant  ill 
within  it.    Rex  v.  Hally  1  T.  It  320. 

3.  In  an  information  on  a  penal  sta- 
tute, any  excep^oiis  Itt  ike  tlasse  enacting 
the  forfeitore^  or  tti  a-]^vioaa  danso  to 
which  it  refm,  mttstbb  negatived,  Ikoiigb 
not  thole  in  a  8ubae<{iieBl  dansBi  Retp  ▼. 
Pratten,  6  T.  R.  559. 

4.  The  rule  ia  invelenM^^  that  if  tivare 
ba  a  substantive  proviso  in  an  act  of  pi]> 
liament  creating  an  exception,  it.  is  for 
the  party  ii/ho  v^nld  bring  hibnelf  within 
it  to  plead  it  Thttt  tiw  aMnte  43  Geo. 
III.  0.  84,  prohibits,  under  k  peneltf ,  m 
spiritual  .person  from  absenting  faimaetf 
from  his  benefice  for  siore  than  a  certain 
time  in  any  one  year.  There  is  a.  proviso 
ex<:^ting  benefices  that  have  vicars  en- 
dowed, or  ]p^etnal  eufate,  and  ^avo  no 
cure  of  SDuk.  By  the  above  rule,  an  in- 
fbrmer  suing  for  the  penalty  neM  ndl 
aver  that  the  defendant's  benefSce,  a  rte- 
tory,  has  cure  of  souls.  Hie  argument, 
contra,  was,  that  the  rule  only  Implied 
where  a  party  claims  an  exception  intro- 
duced ih  his  favour  \  but  hiftre  tiie  (iTaintilf 
has  not  brought  the  benefice  widiin  the 
destriptioii  in  thte  statute.  CMcatt  v. 
tiafdy,  ft  M.  &  S.  534 ;  5  tSannt  t. 

\^  'X  e  wMHeutMit^  us  IMrAeiMe. 

<ci)  IbrjM-Jiitiiit^^4Nfft. 

tn  dn  ihfdrthatiOb  for  post-dUin^  a 
draft,  it  Is  not  hei^dssary  to  set  it  out  ikl 
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tl»  hmguagf  in  wUch  it  was  ofiginaDy 
drawn.  Attorney  Gemrui  v.  VoMrefue, 
Wigiitw.  9. 

IX.   Or  TVB   F1.BA   IV. 

(a)  Haw  aUitled. 

A  plea  in  an  action  qui  tem,  not  en- 
titled qui  tarn,  nor  divcribing  the  plaintiff 
as  soing  ^t  /nm,  is  not  such  ia  nnllity  as 
that  the  plaintiff  can  sign  judgment  as 
for  want  of  a  plea.  Dak  ▼.  Beer,  3 
Smith,  343 ;  7  £as^  333* 

(b)  Of  the  plea  in  abatemetU. 

A  plea  in  abatement  to  a  penal  action 
of  anotho-  action  depending,  must  shew 
that  the  right  of  action  was  attached  in 
the  ether  euitor  before  the  plaintiff's 
aetion  wae  eommenced.  Comhe  v.  Pitt, 
3  Barr.  1423 ;  1  Blk.  437. 

(c)  Of  tie  plea  (fnU  dehety  or  mot  guilty' 

Semble^  that  a  plea  of  not  guilty  to  debt 
on  a  pens!  statute  is  good,  since  the  de- 
fmdant  is  charged  with  sm  offence.  At 
least  Uie  plea  cannot  be  treated  as  a 
mUkj.    Cappin  v.  Carter^  i  T.  R.  46s. 

(d)  OfdauMefees. 

The  proviso  in  sect  7)  of  stat.  4  Anne, 
€.  16,  which  allows  doik>Ie  pleading,  that 
**  noOiing  in  this  act  before  contained  shall 
extend  to  any  writ,  bill,  actios,  or  infor- 
nnlien  npon  my  penai  statute,''  is  impe- 
ndye,  and  excludes  double  pleading  in 
penal  actions.  Heyrick  v.  Faster,  4 
T.  R,  700. 

X.  Of  titb  trial  iv. 

(a)  Offeveralqfences. 

In  penal  actions  the  court  will  rather 

reqaire  ihsA  the  trial  of  each   offence 

should  he  separated  as  much  as  possible 

•.  &r  the  jconvenieoce  of  trial.    Bentm  v. 

Fraedy  1  Smith,  423. 

(b)  Postponement  of. 
(j»  1)  Fr&m  the  mm-retum  of  a  cortimission 
to  examine  vntnesses* 
The  court  will  not  postpone  the  trial  of 
an  information  on  the  sttpllcation  of  the 
defendant,  on  the  grouiHi  of  his  commis- 
Am  to  examine  wttnenes  abroad  not 
hiving  been  returned^  if  they  tldnk  that 
there  lias  been  sufficient  time  for  its  re- 
tom.  it  shoddd  be  stated  in  the  affidavit, 
ia  aupport  of  each  an  application,  that  the 


return  is  expected,  and  when.    Au^mey 
General v>  LaragpHyy  3  PrieO)  ftsi.  • 

(bs)  Frem  miscellaneous  causes* 

If  the  trial  of  an  information  has  been 
once  postponed  at  the  instance  of  the  At- 
torney General,  pro  defectu  juratorum^ 
the  court  will  also  grant  the  defendant  a 
rule  to  shew  'caluse  why  the  trial  should 
not  be  iiirther  postponed  on  his  applica- 
tion, if  in  the  mean  time  a  material  wit- 
ness, deposed  to  have  been  ready  on  a 
former  occasion,  is  not  forthcoming*  At' 
tomey  General  v.  Hughes,  3  Price,  35. 

XI.  Of  the  evidence  ik. 
(a)  Of  the  time  of  contmencemeni- 

1.  The  production  of  the  writ  shews 
that  a  qui  tarn  action  is  commenced  in 
time,  without  evidence  to  connect  the 
writ  with  the  action.  Hutchinson  v. 
Piper,  4  Taunt.  555 ;  provided  the  decla- 
ration appears  to  have  been  filed  in  time. 
Thistletvood  v.  Craercftj  6  Taunt.  141 ; 
1  MaiB.  497.  Of  which,  in  C.  B.  the 
placitum  funushes  no  proof,   Ibid. 

2.  A  writ  is  sued  out  in  a  penal  action 
within  the  time  limited,  returnable  in 
Easter  term  1813,  but  which  is  never 
returned.  The  issue  is  of  Hilary  term 
1815.  It  is  objected  iliat  the  action  was 
not  brought  in  time.  In  answer,  die 
plaintiff  produces  rules  for  time  to  declare 
from  Michaelmas  term  1813  to  Trinity 
1814.  Held  that  this  was  not  sufficient 
evidence  to  connect  the  dnelaration  with 
the  writ  from  which  the  court  could  pre- 
sume that  the  declaration  had  been  filed 
in  time.  Thistle-wood  v.  Cracroft,  1  Mars. 
497;  6  Taunt  141. 

(b)   In  an  action  against  the  vendor  of 

coals. 

A  penalty  is  inflicted  by  stat.  3  Geo.  If. 
c.  26,  s.  13,  on  coal  dealers  who  shall 
neglect  to  fill  tii^  sacks  jient  out  from  a 
measure  prescribed  by  the  act.  Proof  that 
the  coals,  on  being  re-measured  at  the 
place  of  delivery,  were  short  of  the  proper 
quantity,  and  the  testimony  of  one  who 
saw  the  coals  delivered  oat  of  the  barge 
into  the  cart,  and  who  continued  with 
them  until  re-measured,  that  he  saw  no 
bushel  used,  is  sufficient  proof  of  a  negteet 
within  the  statute.  Warren  v.  WrndU,. 
3  East,  205.    And  even  without  such 

f  t 
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Ue6monjy  the  fonatier  ^evidence  is  pre- 
sumptive pr<K>f  in^'support  of  aa-averment 
in  au  action  on  the  statute,  that  the  coals 
had  not  been  justljf^  measured  within  the 
r  statute.    Ibid. 

XII.  Op  the  verdict  ii>, 
(a)  Application  of. 

If  in  a  penal  action'  there  is  a  general 
verdict  for  one  penalty,  which  the  plaintitf 
applies  to  a  particular  count,  he  cannot,  on 
discovering  that  the  count  is  defective, 
apply  it  to  another.  HoUaway  v.  Bennet, 
3.T.Ri448. 

XIII.  Of  THE  DAMAGES  AND  COSTS  IK. 

A  common  informer  cannot  have  da- 
mages for  the  detention  of  the  debt,  nor, 
consequently,  costs  of  increase  founded 
upon  such  damage.  Frederic  v.  Lookup^ 
4  Burr.  3018. 

•       « 

XIV.  Of  the  judgment  in. 

(a)  Whether  of  misericordia,  or  capiqtur. 

In  a  penal  action,  judgment  either  of 
miiericordia  or  of  capiatur^  may  be  en- 
tered.    Humble  V.  Bland^  6  T.  R.  255. 

XV.  Of  amendment  in.  ' 
(a)  General  rule, 

1.  There  is  no  diffecence  between  civil 
and  penal  actions,  in  respect  to  amend- 
ments at  common  law.  Benfieldv,  Miiner,' 
3  Burr.  1098. 

2.  Where  no  time  has  been  lost,  so  as 
not  to  keep  a  penal  action  improperly 

.hanging  over  the  defendant's  head,  the 
court  w.ill  give  leave  to  amend  in  this  as 
in  other  civil  actions.     Mestaerv.  Hesty, 

.3M.&S.450. 

(b)  After  the  time  of  Un^itation  has 

elapsed. 

1.  Though  in  regard  to  amendments, 
there  is  no  difference  between  civil  and 
penal  actions,  yet,  an  amendment  in  a 
penal  action  will  not  be  allowed  in  exclu- 
sion of  a  plea  of  the  Statute  of  Limita- 
tions.    Gqf  V.  Popplewelly  2  T.  R.  707. 

8.  Leave  to  amend,  in  a  penal  action, 
will  be  refused  after  the  period  of  limita- 
tion has  expired.  Steel  v.  howerly,  6  T.R. 

3^  The  rule,  that  an  am^dment  in  a 
penal  action,  will  not  be  allowed  after  its 
time  of  limitation  hs  expired,  only  holds 
where  the  informer  hsis  been  guilty  of' 
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delay  after  action  brought ;  and  to  pre- 
clude him. introducing  a  new  substantive 
caiise  of  action.  Cross  v.  Kaye^  6  T.  R. 
543 ;  Maddock  v.  Hammet^  7  T.  R.  5 ; 
Rankin  v.  Marshy  8  T.  R.  30. 

4.  An  amendment  in  the  venue,  chang- 
ing it  from  one  county  to  another,  will 
not  be  allowed  in  a  penal  action,  after  the 
time  of  limitation,  without  an  affidavit, 
^hat  the  cause  meant  to  be  proved  in  the 
new  county,  was  in  every  respect  the 
same  as  that  originally  intended,  un- 
less it  appear,  from  the  particularity .  of 
the  declaration,  that  no  other  cause  or 
fact  could  be  proved  in  the  new  county ; 
or,  if  it  is  admited  that  a  new  cause  is 
meant  to  be  insisted  on,  unless  it  be  sworn 
that  the  plaintiff,  throi^h  mistake,  sup- 
posed from  the  first  that  he  might  give 
it  in  evidence  in  the  action  lai4  in  the 
original  county.  Petre  v.  Crt^ ;  Dover 
v.  Mestaer,  4  East,  435. 

5,  The  court  will  not,  in  a  penal 
action,  alter  the  term  of  which  a  declara- 
tion is  entitled  to  a  previous  term,  in  order 
to  bring  it  within  the  time  limited  for 
the  action.  WoodroffeyWiUiamSy  1  Mars. 
419;  6  Taunt.  19. 

(c)  After  the  record  has  been  withdrawn. 

The  declaration  in  an  action  on  a  penal 
statute,  may  be  amended  after  record 
made  up,  carried  down  to  trial,  and 
withdrawn  by  plaintiff.  Mace  v.  Lovett, 
5  Burr.  2833. 

(d)  By  the  Attorney  General, 

The  Attorney  General  may,  at  any 
time,  amend  a  revenue  tnfiDnnsCtion.  The 
Attorney  General  v.  Henderson,  3  AnsU 

714. 

XVI.  Of  discontinuance  in^ 
(a)  W'hether  aided  by  verdict. 

The  stat  32  Hen.  VIII,  c.  30,  by  which 
a  discontinuance  is  aided,  extends  as  well 
to  actions  on  statutes,  qui  tarn  for  instance, 
as  others.    Humble  y.  Bland,  6  T.  R.  255. 

XVIL  Of  compounding  and  stay- 
ing, • 

(a)  Terms  of. 

1.  Proceedings  in.  a  qui  tarn  action, 
will  not  be  stayed  till  costs  on  a  non- 
pros in  a  former  action,  by  a  different 
plaintiflf^  for,  the  same  cause,  are  paid. 
English  V.  Cox,  Cowp.  322. 
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3.  The  crown  (being  interested)  will 
not  aUow  a  penal  action  to  be  compounded, 
in  which  costs  are  not  recoverable,  unless 
on  the  terms  of  sharing  with  the  plaintiff 
the  sum  agreed  to  be  paid  for  costs.  Lee 
V.  CoiMj  3  Taunt  213. 

Xh)  Relative  to  the  consent  of  the  crown. 

1.  As  well  before  as  after  verdict,  the 
consent  of  the  crowa  is  necessary  to  com- 
pound a  penal  action,  where  the  king 
shares  in  the  penalty.  Howard  v.  Sowerby, 
1  Taunt  103. 

a.  The  consent  of  king's  counsel  is  re- 
quisite to  compound  a  penal  action,  where 
part  of  the  penalty  goes  to  the  crown.  Shel^ 
donv.Mumford^  5Taunt368« 

(c)  JUlaiive    to  payment  of  the  king's, 

skare,' 

1.  On  compounding  a  penal  action,  the 
king's  part  of  the  composition  must  be 
fiittpoid.     f^ood  V.  EUis^  3  Blk.  1154. 

«.  Where  tlie  court  give  leave  to  com* 
pound  li  pemd  action,  the  king's  half  of 
the  composition  most  be  paid  into  the 
hands  of  the  master  of  the  crown  office, 
for  tftie  qse  of  his  majesty.  Brmm  v.  Bailey , 

4  Burr.  1939. 

(d)  After  verdict. 

I.  A  penal  action  may  be  compounded 
after  verdict  Maughan  v.  Walker, 
5T.R.98. 

3.  Where  part  of  the  penalty  is  given 
to  the  king,  a  penal  action  cannot  pro  tawto 
be  compounded  after  verdict  Biery  v. 
Lny,  1  Blk.  443. 

3.  Leave  to  compound  a  penal«actk»n 
will  not  be  granted  after  veitlict,  except 
under  fiaivourable  circumstances.  Crowder 
v.Wagittff^x  B.&P.  18. 

(t)  Oh  reicmding  the  order  f»r. 

Though  the  compromising  of  a  penal 
action  be  through  mistake,  the  order  will 
not  be  rescinded.     Wright  v.  Stevensony 

5  Taunt  850. 

(f)  On  the  remedy  for  the  composition. 

Where  proceedings  in  a  penal  action 
are  stayed  on  payment  of  a  sum  of  money, 
there  is  an  a[beolute  undertakmg  on  the 
defendant's  part  to  pay  that  siim ;  so  that 
am  attachment  will  .be  granted  on  non- 
payment Rex  V.  Clifton,  5  T*  R.  257 ; 
Harty.  Draper^  2  Mars.  358. 


(g)  In  particular  instances. 

Where,  on  a  penal  action  on  13  Geo.  II, 
c.  19,  a  part  of  the  penalty  was  given  to 
the  poor,  the  court  would  not  give  the 
parties  leave  to  compound,  the  overseers^ 
at  a  vestry,  having  agreed  to  compound, 
without  receiving  any  part  of  the  penalty. 
Hunson  v.  Sprange,  2  Smith,  195. 

XVIII.  Miscellaneous  fkactice 

KELATIVE   TO.  ^  ' 

(a)  View  in. 

In  an  information  for  duties  gainst  the 
proprietors  of  a  glass  manufactory,  the 
court  will  not  grant  a  view  of  the  premises 
where  the  question  may.  be  tried  by  the 
production  of  a  model.  Attorney  General 
V.  Green,  1  Price,  130. 

(b)  In  suits  against  two  or  more  who  defend 

separately. 
(hi)  Notices,  how  served. 

Where  the  defendants  in  a  joint  in- 
formation, employ  two  different  attornies 
and  clerks  in  court,  if  notice  of  trial  be 
served  on  one  of  them  only,  and  a  verdict 
be  obtained,  the  court  will  set  it  aside; 
and  award  a  new  trial  as  to  both,  not^ 
withstan4ing  the  offence  charged  be  one, 
which  would  affect  them  both  as  partners 
in  trade.  The  costs  of  the  trial  already 
had,  to  abide  the  event  of  the  second 
verdict  Attorney  GenerOi  v.  Stevens, 
3  Price,  72. 

XIX.  Abuse  or.      •    •    *" 

(a)  How  corrected. 

If  grounds  are  laid  for  suspicion  that  a 
qui  tarn  action  is  prosecuted  for  the  issue 
money  only,  it  will  be  ordered  to  be  paid 
into  court  to  abide  the  event,  though  the 
defendant  do  not  swear  to  merits  or  his 
innocence.    Parker  v.  Macfarlan,  3  T.  R. 

137- 

XX.   Sued   afteh  the   period    or 

LIMITATION. 

(a)  Objection  to,  how  taken. 

1 .  In  a  penal  action,  if  the  writ  be  not 
sued  out  till  after  the  year,  though  by  rela- 
tion it  would  be  within  the  time,  the  plaintiff 
should  be  nonsuited ;  and  the  writ  may 
be  produced  in  evidence,  to  shew  the  day 
on  which  it  was  actually  sued  out.  Morris 
y.Pugh,  B.  N.  P.  195;  3  Burr.  1241 ; 
1  Blk.  312. 

2.  Where  a  forfeiture  has  been  incurred 

»  3 
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under  a  penal  statute,  no  debt  is  vested 
in  the  informer  until  the  process  be  sued 
out ;  and  none  can  vest  in  him,  unless  the 

f process  is  sued  out  within  the  time 
imited ;  which  is  the  reasoh  why  the  de- 
fendant is  not  put  to  plead  that  the  time  of 
limitation  has  expired.  Petrie  v.  White, 
3T.R-11. 

XXI.   MiSCELLAXIOUS. 

(a)  III  relation  to  the  etatutes  of  jeofails. 

The  satutes  of  Jeo&ils  extend  to  penal 
aetioBS^  though  not  to  criminal  prosecu- 
tions.   Atckum  v.Everitt,  Cowp«  3911. 
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L     RStATXVS  to  OPFENCBS  A^AlTStST, 

(a)  fVhetkerone  ormai^, 
(a  1)  General  ruky  p.  714. 
(a  9)  III  the  coie  if  the  edit  of 

books  repnnied  abroadf 

p.  714. 

IL   RsLATIVli  TO  ACTS  IX  VIOLATIOV 

or. 
(a)  Whether  uM,  p.  714* 

IIL  In     «£LATIOK     TO     eUBSS^VaKT 

eTATVTSt. 

(ti)  Whether  acemnlative  io  the 
former,  p.  714. 

iV*  Oh  THM  COKStftUOTtOK  OF. 

(a)  OeneralmkSf  p.  714. 

(b)  In  partickaxr  instances. 

(bi)  JgainstabutesonamstSf 

p.  715. 
(b  a)  The  attomej^i  Certyicate 

Act,  p.  71^. 
(b  3)  The  Auction  Act,  p;  715. 
(b4)  The  term   *^  proceeding 

bym,*'in\%EU%.c.s, 

d^imed,  p.  715. 
<b  5)  Relative  to  the  sale  of 

bread,  p.*ji5. 
(by)  Rehrtive  to  brokers,  p. 

715- 
(b7)  Retatvoe  to  the  sdte  of 

COO&yp.  715. 

(b  8)  Rekaifte  to  fraudulent 
conveyances,  p*  7 1 5. 

Hb  9)  The  term*"  division,'' de^ 
Jined,  p.Jid* 


(bio) 

(biO 
(bift) 

(bi3) 

(bi4) 
(bi5) 


(bieJ) 

(bi7) 
Cbi8) 


The    Durham    Voting' 

Act,p.'j\6. 

Relative  toglass,p.  7l6« 
The  Habeas  Corpus  Act, 

p.  716. 
Relative  to  the  sale  of 

hides,  p.  T 16. 
Relatioe  to  hops^  p.  716. 
Against  the  tmportatum 

^  butter  from  Ireland, 

p.  716. 
Relative  to  the  sale  of 

plate,  p.  J  \6. 
Relative  to  soap,  p.  ^l^. 
Relative  to  shipping, — 

giving  a  false  accmmi 

of  goods   in   a  boat, 

p.  716. 


L  Relative  to  offences  aoaiitst. 

(a)  Whether  one  or  ma$^. 
(a  1)  General  mfr. 

Where  an  oflfence,  ciwted  or  made  penal 
by  slaUitey  ia  in  its  natoie  dngley  asiDfle 
penalty  only  can  be  reewerad,  ^^'^H^ 
several  join  in  committing  it.  But  if  we 
offence  is  in  its  nature  several,  eackoflte- 
der  is  separately  liable  to  the  penalty* 
RcM  y.darke,  Cowp.  610. 


(a  2)  In  the  case  of  the  sale  ^ books 
printed  abroad. 

The  it  18  Geo.  11^  e.  36,  prahibita  te 
sale  of  books  first  composed  and  puUiahed 
in  this  kingdom,  and  reprinted  ^aewhm^ 
under  the  penalty  of  5^  and  doable  thn 
value  ei  evenr  beak.  Every  distinct  saK 
though  on  tne  same  day,  is  a  aeparain 
oficnee.    flrodSrc  v.  Ifi0i*e«»  3  T.  R.  509. 

IL  Relative  to  acts  ik  vioi^atiok 

OF. 

(a)  Whether  void. 
Where  attatate^  deelarii^t  a  particular 

act  void,  likewise  makes  it  penal,  it  is  ut- 
terly void,    ^e  V.  Fetton,  4  Taunt  876. 

Ill*  Iir  nnLATioir  to  amisiQVBNlr 

STATUTES. 

(a)  Whether  accumulative  to  the  former, 

Subsequent  statutes,  which  only  i^d 
accuntulativa  penalties,  do  not  repeal  for- 
mer Ktatuties.  Kex  v.  Jackson,  Cowp«  397. 

IV.  Oir  THn  covsTRircTioir  or. 

(a)  Cknerid  rules. 
t.  tt  is  not  1^  rule/tbtt  courtly  In  tlie 
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|«|HKiti«ii  of  pttuU  fttaWt^  ir%  to  narrow 
U)0  conBUuctioa.  Winers  the  sonae  ia 
doubtful,  tbey  are  to  be  cenatnied  in  hr 
Tonr of  tbe  luppoae^ offender;  Uit  where 
it  18  plain,  they  pms^  be  literally  followed. 
Res  ▼.  The  Inhabitants  ofHodnett,  i  T.JR. 
lot. 

e.  A  penal  statute  cannot  be  extended 
to  other  oavei  than  those  intended  by  the 
Isyslatnro,  even  though  within  the  mis- 
chief aimed  at  Jenkimon  v.  Tkomas^ 
4T,A.665. 

(b)  In  particular  vMtofices. 
(b  i)  Jgamtt  abuses  on  arrests^ 

The  Stat.  3a  Geo.  II,  c.  98,  giving  a 
pttislty  for  carrying  a  person  to  prison 
within  twenty-four  hours  after  arrest,  is 
confined  to  arrests  on  mesne  process,  and 
whid)  are  bailable.  Evans  v.  Atkins^ 
4  T.  R.  555. 

(b  3)  Tke  Attorneys  Cert^ate  Act. 

1.  One  acting  as  an  attorney,  though 
be  be  not  such,  is  liable  to  the  penalty 
tader  fiie  Certificate  Aet,  05  Geo.  Ill, 
^  ^9  (9T  Gf>'  III»  c.  90).  Thereibre, 
when  seed  for  the  peaally,  it  is  sufiieiont 
leaver  tliat  he  acted  AS  an  attorney.  CrtM 
V.  KojfSy  6  T.  R.  663. 

s.  The  Attorney's  Certificate  Act,  95 
Geo.  Ill,  c.  80,  (3t  Geo.  in,  c.90)  does 
not  extend  to  the  county  court,  though 
an  stlerney  pfoeecnte  a  suit  therein  for 
won  the*  404*  hf  virtue  of  Skjustkies, 
Crtwfv.irsye,  6T,a.693. 

(b3)  Tie  Auction  Act, 

It  seems  that  aa  anetjoBeer  duly  li* 
caassd  does  not*  by  selling  goods  by  ene- 
tioa  withip  the  city  of  London,  incur  the 
penalty  imposed  by  stat.  6  Ann,  c«  16* 
Wilkes  V.  EJUS,  s  H.  B.  555. 

(b4)  The  term  "*  proceeding  by  biU,"*  in 
18  EUz,  c.  5,  dinned. 

^  A  proceeding  by  bUl  is  an  originalwc' 
tion,  within  the  stat  18  Eliz.  c.  5 ;  since 
orijgmal^  as  there  used,  does  not  mean 
original  writ,  but  original  action,  as  con- 
trtfrtingtiieMH  isom  proo^sdings  in  in- 
faior  courts  and  the  Star  Chamber,  where 
te  prsceedfngs  were  in  a  summafy  way, 
by  Ubel  or  complaint.    Le^h  v.  Kent, 

(h^  KAUipe  fe  th$  •9k  ^ bread. 
The  oficTMce  i#  eoioplete,  though  the 


whQl€||||I#  seller  direct  the  purchaser  no( 
to  re-seU  until  the  expiration  of  the  twenty- 
four  l\ours.    Ret  v.  Sn^th^  8  T.  R,  588. 

(b  6)  Relative  to  brokers. 

A  person  who  for  brokerage  and  hire 
negotiates  and  cpncludes  barg^^  for 
stocks,  is  a  broker  in  point  of  law.  Jans^' 
sen  V.  Green,  4  Burr.  2103. 

^  (b  7}  Relative  to  the  sale  of  coals. 

1.  The  st^t  26  Geo.  III^c.  96,  was  npt 
revived,  from  the  time  of  its  expiration^ 
by  stat  40  Geo.  I|I,  c.  89;  since  the  pro- 
vision in  t)ie  Utter  statute,  which  may  be 
supposed  to  haye  that  effect,  is  only  to 
indemnify  those  who  have  acted  under  tb^ 
provisions  of  the  fbnner,  supposing  them 
still  subsisting  when  they  were  not  War" 
ren  v.  Windk,  3  East,  205. 

9.  A  vendor  of  coals  by  the  chaldron j 
or  lesMT  quantity,  is  liable  to  the  penalty 
inflicted  by  stut.  3  Geo.  II,  c,  26,  s.  13, 
for  not  meting  the  coals  with  the  Queen 
Ann  bushel,  whether  the  sale  is  by  pool 
or  wjiarf  measure.  Parish  v.  Thomson^ 
3  East,  525, 

3.  Vnder  stat.  3  G«o.  II,  c.  26,  s.  13, 
the  o&nce  of  filling  sacks  with  coals  for 
sale,  without  first  having  duly  measured 
them  at  the  wharf  or  warehouse,  is  local, 
and  the  action,  therefore,  for  the  penalty, 
must  be  brought  in  th^  county  where  the 
wharf  or  warehouse  lies.  Butter/kid  v. 
Windle,  4  Eadt,  385. 

4«  Semble,  a  coal  waggon  in  within  th6 
xg  Geo.  II,  c.  %%  §.  11,  though  the  act 
contains  only  the  words  **  cart  or  carts.'' 
Petoy.  Hague,  }  Smith,  417^ 

(b  8)  Relative  tofrapMent  conve^/ances. 

1.  That  Uie  penalty  of  the  st,  13  £lix. 
c.  5,  against  fraudulent  gifts,  &c.  may  be 
incurred^  it  is  necessary  that  the  creditor 
be  actually  defrauded  of  payment  of  his 
debt,  which  he  cannot  be  said  to  have 
been,  where,  having  a  lien  upon  the  pro* 
perty,  Si  ujttier  i»  distress  or  ptberwise,  he 
voluntarily  relinquishes  it  to  the  defen- 
dant insisting  on  his  (frpuidulent)  claim. 
Meuxv.  Ifawetli  4  ^t,  i. 

9.  That  a  judgment,  &c.  mi^  be 
avoided,  and  a  penalty  incurred  under  st 
13  Eliz.  c.  (^  not  ftlono  nmel  th9  creditor 
he¥|9  been  preyeotad  setHsfyinff  }iis  de- 
tn^aA ;  ihi^i^iggmU  4p-  n^UBt  j^ave  been 
originally  from  the  motive  of 
'  4 
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preventiog  hiniy  and  sembUy  fh>m  that 
&lone:    Mtvx  v.  HtmcUy  4  East,  1. 

S-Sembky  that  thestat.  13  Elis.  c.  5, 
extends  to  the  making  penal  not  only  the 
giving  of  honds,  but  likewise  of  all  the 
6lher  secuiitteft  therein  mentioned,  under 
the  ciccttdistanoea  therein  described.  Meux 
V.  if owe^  4.  East,  t. 

.    (b.9)  T^  *^rm  *^  division,"  defined, 

'  Where  a  penalty  is  given  to  the  trea- 
Bu^r  of  k  county,  riding,  or  division,  the 
word  "  division"  must  receive  its  legal  not 
its  popular  sens^  and  therefore  is  inap- 
plicable to  parts  of  a  county  to  which  the 
magistrates  (acting  under  one  general 
commission)  for  convenience,  adjourn  the 
quarter  sessions^  appointing  a  separate 
treasurer  to  each.  Evans  v.  Stevens, 
4T.R.5i84,.4^S. 

(b  10)  The  Durham  Voting  Act. 

Voting,  under  a  claim  to  vote  as  a  free- 
man only,  though  without  right,  is  not  an 
offence  within. the  Durham  Act,  3  Geo.III, 
c.  15,  where  the  party  is  entitled  to  vote 
in  some4}ther  right;  which  last,  therefore, 
must  be  negatived  in  an  action  on  the 
statute.  Damany,  Marvett,  i  Taunt.  128. 

(b  1 1)  ReUuive  to  glass. 

1,  Breaki^ig  the  moilesof  glass  bottles 
U)to  the  pot,  is  a  putting  in  fresh  materials, 
within  the  17  Geo.  Ill,  c.  39.  Attorney 
Qeneral  v.  Parke,  1  Anst.  240. 

j2.  The  27  Geo.  Ill,  c.  28,  s.  15,  by  the 
word  ^'  souare,''  means  all  rectangular 
figures.  TAe  Attorney  General  v.  The 
Cast  Plate-Glass  Company,  1  Anst.  39^ 


(b  12)  The  Habeas  Corpus  Act. 

That  the  gaoler  may  incur  the  penalty 
for  withholding  a  copv  of  the  coinmit- 
ment^personal  service,  if  within  the  prison, 
is  necessary.  Huntley  v.  Lxucomhe,  2  B. 
&  P.  550. 

(6 13)  Relative  to  the  kU  of  hides. 

A  tanner  selling  hides  ,1^  retail  is  not 
within  the  penalties  of  ^4  Geo.  Ill,  c.  19. 
The 'Attorney  General  v.  Dennis,  1  Anst. 
266. 

(b  14)  Rdatvoe  to'  haps; 

The  Stat.  7  Geo,  II,  c.  19,  s.  2,  naakes 
it  penal  to  xAvs  with  hops  any  drug  or 
ingredient,  or  other  thing  whatsoever,  to 
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alter  the  colour  or  scent  thereof.  This 
extends  as  well  to  ingredients  that  are 
beneficial  as  to  those  wMch  deteriorate ; 
therefore  to  vapour  of  sulphur  and  brim- 
stone.    Rex  V.  Paclc,  6  T.  R.  374. 

(b  15)  Against  the  importation  of  butter 
from  Ireland. 

Butter  exported  from  Ireland  to  Lisbon^ 
and  from  Lisbon  into  this  kingdom,  was 
held  not  to  be  considered  as  included  in 
the  statutes  which  prohibited  the  importa- 
tion of  it  from  Ireland  into  this  kingdom. 
Rex  y.  BeU,Q.  Burr.  1173. 

(b  16)  Relative  to  the  sale  of  plate. 

The  penalty  inflicted  by  st  31  Geo.  il, 
c.  32,  8.  6,  for  selling  plate  without  a  li- 
cense, only  attachesvupon  those  who  use 
the  trade  of  vending  plate.  Hex  ▼.  Buckle^ 
4  East,  346. 

(b  17}  Relative  to  soap. 

A  concealment  of  soap,  in  violation  of 
the  1  Geo.  I,  stat.  2,  c.  31,  may  be  in  an 
entered  place,  and  by  mixing  with  other 
soap,  although  done  with  Uk  privity  of 
the  inferior  attending  officer.  The. At- 
torney General  v.  Brewster,  2  Anst  560. 

(b  18)   Relative  to   shipping, — gvoing  a 
false  account  of  goods  in  a  boat. 

The  penalty  of  10  s,  per  ton  imposed 
by  8  Geo.  ill,  c.  38,  for  giving  a  fidse 
account  of  goods  in  a  boat,  is  not  to  be 
calculated  upon  the  gross  weight  of  goods 
contained  in  the  boat,  but  only  upon  the 
difl^nce  between  the  weight  or  quantity 
given  in,  and  the  weight  or  quantity  con- 
tained in  the  boat.  Minors  v.  Honghton^ 
Cowp.  585. 
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I.  Whejher  a  penalty,  or  liqui- 
dated DAMAGES, 

(a)  Penalty,  p.  717. 

(b)  Liquidated  damages,.p.'jiy. 

* 

II.   RELATIVE     TO     T|IB     STATUTE— 

.        8&9.W.in.    .      . 

(a)  Of  securities  tvithin  the  act»    -. 
.,  (a  1)  General  rule,  p.  717. 

(a  2)  Bond  payable  by  instal- 
ments, p.  717. 
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(a  3)  BondtoperformanMwardy 
p.  717. 

(b)  On  the  nggestum  of  breaches 

under, 
(bi)  Whether  comp/idwry^  p. 

717. 
(ba)  Form  of  J  p.  718. 

(c)  On  the  iuiessment  ef  damageM 

wtdeTy  p.  718. 

(d)  On  the  judgment  under ^  p.  718. 

.  (e)  On  the  execution  under. 
(ei)  Extent  of  p.  718. 
(ea)  Scire  facias^  when  requi- 
site, p.  718. 

m.  Op 
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(a)  General  rules,  p.  718. 

(b)  In  a  particular  instance,  p.  7 1 8. 

IV.  Miscellaneous. 

(s)  In  relation  to  an   aUemative 
contract,  p.  7 18. 


717 

2.  Where  one  gives  a  counter-security 
to  another,  containing  a  covenant  to  pay 
an  anitaity,  and  iifdenmify  him,  and  also 
a  warrant  of  attorney  by  way  of  collateral 
security,  and  it  is  agreed,  diat  in  default 
of  any  one  payment  of  the  annuity,  judg- 
ment shall  be  entered  up,  and  execution 
issue  for  the  whole  sum  specifically,  being 
the  price  of  the  annuity ;  it  is  not  neces- 
sary to  assign  breaches  under  8  &  9  W.III, 
c.  1 1,  s«  8 ;  but  execution  may  issue  for 
the  whole  sum.  Howell,  v.  Stratton^  a 
Smith,  66. 

3.  See  the  case  of  Wilson's  Charity. 
L^fit.  555* 


I.  IVbether  a  penalty,  or  liqui- 
dated DAMAGES. 

(a)  Penalty. 

I .  Where  the  question  is,  whether  the 
fluxn  be  intended  as  a  penalty  or  not,  if  a 
certain  damage,  less  than  that  sum,  is 
mside  payable  on  the  face  of  the  same  in- 
stniment,  in  case  the  act  intended  to  be 
prriiibited  be  done,  that  sum  shall  be 
contnied  to  be  a  penalty.  Astley  v. 
WeUan,  a  B.  &  P.  346. 

s.  Where  an  agreement  contains  a  va- 
riety of  stipulations,  and  a  sum  is  annexed 
to  a  breach  of  performance,  that  sum 
must  be  considered  as  a  penalty,  not  as 
liquidated  damages.  Astley  V4  Weldon, 
aB.&P.346. 

3.  Where  the  sum  is  denominated  a 
**  penalty,"  it  cannot  be  considered  as  sti- 
pulated damages.  Smith  v.  Dickenson, 
3B.&P.630. 

^)  Liquidated  damages. 
1.  Where  the  condition  of  a  bond  is 
for  the  performance  of  certain  work  within 
a  specified  time,^  and  the  payment  of  a 
certain  sum  weekly  for  every  week  be- 
yond the  time  during  which  the  work 
shall  remain  unfinished,  such  payments 
are  to  be  considered  not  as  penalties  but 
as  li<)uidated  damages.  Fletcher  v.  Dyche, 
3  T.  R.  32. 


II.  Relative  to  the  st.  8  &  g  W.  III. 
(a)  0/  securities  within  the  actm 
(ai)  General  rule. 
In  debt  on  bond  with  a  condition  for  the 
doing  of  any  thing  else  but  the  pajrment 
of  a  gross  sum  of  money,  or  the  appear- 
ance of  the  defendant  in  a  bail  bond,  or 
replevin  bond,  where  the  action  is  brought 
by  the  assignee  of  the  sheriflf,  the  plaintiff 
is  bound  to  suggest  breaches  on  the  roll, 
j  in  pursuance  of  stat  8  &  9  W.  Ill,  c.  11, 
'  s.  8 ;  therefi^re  in  debt  on  an  annuity  bond. 
Walcot  v.  Goulding,  8T.  R.  ia6. 

(a  2)  Bond  payable  by  instalments. 

A  bond  for  payment  of  money  by  in- 
stalments yearly,  with  a  separate  agree- 
ment that  the  forfeiture  of  the  condition  it 
not  to  extend  to  accelerate  the  payment, 
is  within  the  stat.  8  &  9  W.  Ill,  c.  1 1,  s.  8. 
WiUoughby  v.  Swinton,  a  Smith,  663; 
6  East,  650. 

« 

(a  3)  Bond  to  perform  an  award. 

A  bond  conditioned  to  perform  an  award 
is  within  8  &  9  W.  Ill,  c.  11.  Welch  v. 
Ireland,  6  East,  613;  2  Smith,  666. 

(b)  On  the  suggestion  of  breaches  under, 
(b  1)  Whether  compulsory. 

The  stat.  8  &  9  W.  Ill,  c.  11,  s.  8,  re- 
lative to  the  suggestion  of  breaches  in 
actions  for  penalties,  is  compulsory  oa  the 
plaintiff,  who  therefore  cannot  proce^  at 
common  law  by  entering  judgment  for  the 
penalty,  without  suggesting  breaches,  and 
assessing  damages  thereon.  Roles  v. 
Rosexoell,  5  T.  R.  538;  Hardy  v.  Bern, 
Id.  540,  636 ;  Welch  v.  Ireland,  2  Smitb, 
666;  6  East,  613. 


7ift 


PENALTY. 


(b  ft)  term  of. 

t.  A  jury  mty  asMn  damagoi  under 
ttat  8  ^  9  W.  Illy  c.  iiy  though  the 
breech  (here  anngle  one)  is  not  aaaigned 
by  the  term  '*  according  to  the  form  of  the 
statute.''    Tmnha-^.PakUtr^  iSEastyi. 

fi.  A  suggestion  of  the  bieach  of  the 
condition  of  a  bond«  under  st.  8  &  9  W.  Ill, 
c.  11,  8. 8,  cannot  be  introduced  as  part  of 
a  replication  which  is  compleat  without  it. 
De  La  Rwe  r.  Stewart^  a  N.  R.  363. 

3.  In  debt  on  bond  a  replication  which 
denies  the  defendant's  averment  of  per- 
formance, and  conekides  to  the  county, 
and  then  assigns  breaches,  is  bad  on  ds^ 
murrer.  And  if  the  defendant,  instead  of 
demurring,  take  issue  and  go  to  trial  on 
the  question  of  performance,  a  repleader 
will  be  awajEded  after  Terdict  Plomer  v. 
Hots,  1  Mara.  95 ;  6  Taunt.  386. 

4*  Ji^  in  debt  on  bond,  the  defendant 
plead  aofi  eat  factum^  the  plaintiff  may 
suggest  breaches  on  the  roll,  pursuant* to 
the  statute  8  &  9  W.  Ill,  c.  ii,  s.  8. 
Eiheraey  v.  Jacksm^  8  T.  R.  355. 

(c)  On  ikt  aasessnient  (^damages  under. 

1.  In  debt  for  a  penalty  in  articles,  the 
jury  ought  to  assess  damages  upon  the 
bieach  assignetL  pursuant  to  the  statute, 
and  must  not  find  the  debt  Drage  v. 
Brand,  %  Wils.  377. 

3.  Wiftre  it  was  apparent  on  the  record 
that  a  writ  of  enquiry,  under  stat  9  &  10 
W.  Ill,  c.  11,  after  judgment  for  the 
plaintiff  on  nul  tiel  record,  was  necessary, 
he  was  permitted,  after  error  allowed,  to 
execute  it,  and  sign  a  new  judgment;  the 
defendant  consenting,  on  the  terms  of  pay- 
ing costs,  and  placmg  the  defendant  in 
statu  quoj  &c.  Hanbwy  v.  Cruestf  14 
East,  401. 

^      (d)  On  the  judgment  under. 

1.  In  debt  for  a  penalty  for  non-per- 
formance of  covenants,  judgment  on  de- 
murrer may  be  entered  up  for  the  penalty, 
in  like  manner  as  before  the  stat  8  &  9 
W.  Ill,  c*  t»  though  it  will  only  stand 
as  a  aaeuiity •    Gi)odwn  v«  QroxUe,  Cowp, 

367- 

s.  Wheie  o&  judgment  fay  defjuilt  in 

debt  on  bond»  judgi^ent  for  the  penalty  is 

tsJcea,  and  afterwaids  a  aecond  judgment 

entered  for  the  damages  assessed  on  the 

io(}uiry,  such  second  judgment  is  erro- 


neous.   HanUn  v.  Broamheadt  3  B.  &  P. 
607. 

(e)  On  tie  execution  under. 
(e  1)  Extent  rf. 

flxecution  shall  not  be  kvied^  on  an 
annuity  bond,  and  judgment  for  the  whole 
penalty,  but  only  for  the  arrears  of  the 
annuity  and  the  judgment  stand  as  a  secu- 
rity for  future  arrears.  Ogihie  v.  Foley , 
2  Blk.  1^11. 

(e3)  ScirefaciaSfXphenrequiske. 

In  a  judgment  on  a  bond  to  pay  an  an^* 
nuity,  if  a  Ji.  fa.  be  sued  out,  and  marked 
for  only  part  of  the  penalty,  9.  new  Ji.  fa. 
for  subsequent  arrears  cannot  be  taken 
out  without  a  set.  fa,  under  stat  8^9 
W.  Ill,  c  1 1.    Bawelly.  Hat^orth,  s  Blk. 

843. 

III.     Of     RECOVERIHG     DAMAGES     Ba« 
XOVD  THE  PBHALTlK 

(a)  Gentral  rules. 

1 .  A  bond  for  performance  of  covenants 
or  agreements  is  only  a  security  to  the 
extent  of  the  penalty.  White  v.  Seahf, 
Dougl.  49 ;  WUde  v.  Clarksan,  6  T.  R. 
303,  accord.;  Lord  Lonsdale  v.  Church, 
s  T.  R.  388,  contra.  JSee  M^Clare  v. 
Dunkin,  1  East,  436. 

a.  Where  there  is  especial  penalty  in  a 
covenant,  the  party  may  either  go  for  the 
penalty  or  for  damages.  Winter  v.  Trim* 
mcTy  1  Blk.  395. 

3.  There  is  a  difference  between  cove- 
nants in  general  and  covenants  secured  by 
a  penalty  or  forfeiture.  In  the  latter  case 
the  obligee  has  his  election.  He  may 
either  bring  debt  for  tiie  penalty  and  re- 
cover, when  he  cannot  afterwards  resort 
to  the  covenant ;  or  he  may  proceed  upon 
the  covenants  and  recover  more  or  less 
than  the  penalty,  toties  quoties.  Lowe  v. 
PeerSf  4  Burr.  S098. 

(b)  In  a  particular  inttanee* 

Where  a  penalty  was  subjoined  to  a 
charts-party  containing,  various  stipula- 
tions;  held,  that  damages  mi|^  be  reco- 
vered beyond  it  Harrison  v.  Wright^ 
13  East,  343. 

IV.  Miscellaneous. 
(a)  In  relation  to  an  alternative  contract* 
Upon  an  optional  agreement,  if  one  part 
of  the  alternative  is  prohibited)  and  sub- 
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ject  to  a  penally  the  party  having  made 
his  optkm  for  that  rart,  shall  incur  the 
penalty.    Lojfton  v.  rearce,  Dougl.  15. 


PERJURY. 


I.  On  THE  ESSENTIALS  OF  THE  CRIMS. 

(a)  Gtntralrukty  p.  719. 

(b)  In  relaikm  to  the  time  at  xokkh 

the  oath  VMS  takm^  p*7i9. 

II.  Ojr  THE  INDICTMEKT  FOR. 

(a)  When  tkt  perfury  wa$  by  a^^ 

dmiy  p.7»9* 

(b)  Averment  of  the  court  or  autho- 

rity before  whom,  Sfc.  p.  719, 

(c)  Averment  of  the  materiality  of 

thequettum. 
(ci)  Vrketkernec€Siary^p**jig. 
(ca)  lormrf,  P-T^d- 

(d)  A'oamuUofthejaindarinitiutj 

p«  7ao. 

(c)  Averment  of  the  event  of  the 
cauie^  p.  730. 

(f)  Drfects  tSy  whether  aided  by 
S3  Geo.  Ily  c.  11,  p.  720. 

Cg)  Pfai^o. 

(g  1)  Auterfoisatjidtf  p.7so. 

Ch)  Evidence  in. 

(h  l)  On  indictment  for  perfury 

in  an  answer  in  Chan- 

cery^  p.  720. 
(ha)  On  indictment  for  perjury 

at  an  elect iony  p.  720. 


I.    Oh      the      ESSENTIALS      OF      THE 

CRIME. 

(a)  GeneraljruUs. 

The  requisites  essential  to  the  crime  of 
perjury  are,  1 .  The  oath  must  be  taken  in 
a  judicid  proceeding,  before  a  competent 
jonadiction;  9.  It  must  be  matenal  to 
the  question  depending.  Rex  v.  Ayktt, 
I T.  R,  63.    And  wilful,  Lofit  771. 

0»)  In  fetation  to  the  time  at  which  the 
oath  was  taken. 

An  affidavit,  if  fklse,  incurs  the  crime 
of  perjury  (all  other  essentials  existing) 
at  what  time  soever  it  may  be  sworn. 
Baskett  V.  Barnard,  4  M.  &  S.  339. 
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11.  On  THE  XNDICTMEKT  FOR. 

(a)  tyhere  the  perfury  was  by  t^davit, 

1.  In  alleging  perjury  to  hax^e  beeti 
committed  in  an  affidavit  in  any  court, 
&c.  it  is  sufficient  to  state,  that  the  de-* 
fendadt  came  before  the  court,  and  exhi- 
bited the  affidavit,  or  paper  writing;  that 
court  having  competent  anthorily,  &c. 
and  that  he  swore  falsdy  such  and  such 
things ;  without  adding  uiat  any  use  was 
aftenvards  made  of  the  affidavit,  or  ro* 
ferriog  to  the  lUes  of  tha  court  For  the 
guilt  of  the  defendant  cannot  depend  upon 
the  subsequent  use  made  of  the  affidavil, 
Reg  V.  Crossley^  7  T.  R.  315. 

3.  An  indictment  for  perjuiy,  onder 
the  statute  of  Elisabeth,  by  which  an  ac- 
tion is  given  to  the  party  injured  by  the 
&lse  oath,  must  aver  that  the  affidavit 
was  produced  and  used  against  that  party. 
Rex  v.  Crossly y  7  T.R»3i5. 

(b)  Averment  of  the  courts  or  authority 
before  whom^  S^c. 

i.  An  indictment  frr  perjury  stated  the 
court  to  have  been  holden  ''  before  A. 
By  and  C,  and  others  their  fellows,  under 
a  commission  of  oyer  and  terminer,  to 
the  said  A,  B,  and  C,  and  others,  and  any 
two  of  them,  of  whom  the  said  A,  B,  and 
C.  should  always  be  one.**  Held,  that  the 
commission,  though  inaccurately  ex- 
pressed, meant  that  one  of  the  quorum 
should  be 'present.  Rex  v.  Dorclin,  5  T« 
R.  311. 

2.  There  is  an  application  to  the  court 
of  K.  B.  and  rule  thereon,  that  an  attor- 
ney may  answer  the  matters  of  an  affida- 
vit. In  an  indictment  for  perjury  in  his 
answer,  it  was  held  unnecessaiy  to  allege 
where  the  court  was  holden  when  the  ap- 
plication and  rule  were  made.  Rex  v. 
Crossleyf  7  T.  R,  315. 

(c)  Averment  of  tht  materiality  of  the 
'   question. 

(c  t)  Whether  necessary. 

In  an  indictment  fbr  perjury,  the  aver- 
ment that  the  question  was  material  is 
essentially  and  its  omission  is  not  cured  by 
verdict    Rex  v»  M'Keron^  5  T*  IL  316. 

(c  2)  Form  qf^ 

In  an  indictment  for  perjury^  it  Mraa  not 
necessary,  even  at  comznon  law,  to  shew 
by  detail  how  the  question  upon  which, 
&c.  was  material,  but  merely  to  aver  that 
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it  was  80.    Still  leas  since  the  stat.  03 
Geo.  II,  c.  1 1 .     Rex  v.  DoftMfiy  5  T.  R. 

su- 
ed) Averment  of  the  joinder  in  issue. 

In  an  indictment  for  perjury  at  a  trial, 
it  IB  not  uecessanr  to  state  that  issue  was 
joined,  or  any  thing  more  than  that  there 
was  a  certain  cause,  &c.  and  that  it  came 
on  to  be  tried  in  due  form  of  law.  Rex  v. 
Dawlin,  5T.  R.  311. 

(e)  Averment  of  the  event  of  the  cause. 

In  an  indictment  for  perjury  on  a  trial, 
the  event  of  the  cause  need  not  be  stated, 
since  the  crime  is  not  affected  by  it.  Rex 
V.  DwoUn^  5T.R.  311. 

(f )  Defects  in,  whether  aided  hy 
$3  Geo,  II,  c.  11. 

An  indictment  for  perjury,  drawn  as  at 
common  law,  if  defective  as  such,  is  not 
aided  as  an  indictment  under  st.  33  Geo. 
II,  c.  11.    Rex  V.  Doolm,  5  T.  R.  311. 

(g)  Flea  to. 
(g  1)  Auterfois  acquit. 

\  plea  of  outer  fois  acquit,  may  be 
pleadeid  to  an  indictment  fen*  perjury  in  an 
affidavit,  where  the  only  distinction  be- 
tween the  two  indictments,  which  were 
both  in  Middlesex,  is,  that  the  former 
averred  that  the  affidavit  was  sworn  in 
Middlesex,  as  appears  by  the  record  there ; 
whereas  thielatter  omitted  the  prout  paiet, 
and  set  forth  the  jurat  of  the  affidavit, 
which  expressed  that  it  had  been  sworn  in 
London.  Rex  v.  Emdeny  9  East,  437. 

(h)  Evidence  in. 

(h  1)  On  indictment  for  perjury  in  an 

answer  in  chancery. 

'  In  indicting  for  perjury  upon  an  answer 
in  chancery,  there  is  no  need  to  prove 
the  identity  of  the  person,  or  the  actual 
swearing.     Rex  v.  Morris,  3  Burr.  1189. 

(h  8)  On  indictment  for  perjury    at  an 

election. 

On  an  indictment  for  perjury  at  an 
election,  in  polling  in  the  name  of  A.  On 
a  certain  day ,  evidence  that  ^e  defendant, 
not  being  a  freeholder  and  entitled  to  vote, 
polled  and  w^  sworn,  though  it  .does  not 
appear  by  what  name,  is  evidence  to  be  left 
to  the  jury  that  he  polled  in  the  name  of 
A,  and  in  that  name  took  a  false  oath. 
Rex  V.  Price^  2  Smith,  525 ;  6  East,  323. 


TO  PEW. 

.   PETER  HOUSE  COLLEGE. 

(a)  Statutes  relative  to. 
(a  1)  Construction  of. 

1 .  Under  the  striate  deelectionemagistri 
of  Peter-house  college,  Cambridge,  the 
bishop  of  Ely  has  onfy  a  discretion  which 
of  the  two  candidates  presented  to  him  by 
the  fellows  he  will  prefer.  He  cannot  en- 
quire into  their  fitness ;  a  question  to  be 
decided  by  the  fellows  alone :  in  selecting 
one,  therefore,  he  does  not  act  in  his  capa- 
city of  visitor,  but  under  a  definite  power, 
delegated  by  the  statute.  Rex  v.  The 
Bishop  ofmf,  2  T.  R.  290. 

2.  The  meaning  of  the  statute  deprafec*- 
tume  et  qualitate  magistri  of  Peter-house 
College,  Cambridge,  is,  that  in  the  election 
of  a  master,  regard  shsdl  always  be  had  to 
the  scholars,  so  that  if  there  be  any  among 
them  who  are  qualified,  they  shall  be  pre- 
ferred to  all  others;  but  if  there  be  none 
such  among  the  scholars,  then  the  two  to 
be  returned  to  the  bishop  shall  be.taken 
from  among  other  persons  indifferently* 
Rex  V.  The  Bishop  of  £fy,  2  T.  R.  290. 


PEW. 
L  Faculty  for. 

(a)  Nature  of  the   right  thereby 

conferred^  p.  720. 

(b)  Presumption  of  p.  721. 

II.  Ok  prescriptive  rights  to. 

(a)  Subjects  of  p.  721. 

(b)  Presumption  of ,  p*  721. 

(c)  On    rebuilding     the     church, 

p.  721. 

III.  On  the   action    for   disturb- 
ance OF. 

(a)  Form  of  p.72i, 

(b)  Declaration  in,  p«  721. 


I.  Faculty  for. 

(a)  Nature  of  the  right  thereby  corf  erred. 

It  seems  that  there  can  be  no  title  to  a 
pew  under  a  faculty,  unless  as  annexed  to 
a  house  in  the  parish ;  which  it  may  be 
now,  by  a  faculty  as  well  as  by  prescrip- 
tion, since  that  supposes  a  faciuty.  Even 
allowing  that  a  faculty  in  gross  is  valid, 
the  privilege  it  confers  is  personal  to  the 


PEW. 


TO 


PILOT, 


7^1 


PHYSICIAN. 

I.  Relative  to  the  collros  of 

PHYSICIANS.    , 

(a)  Construction  of  statutes   re^ 
lative  tOf  p.  721. 

II.  Relative  to  the  fees  of. 

(a)  Remeify  for^  p.  721. 
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gmotee,  and  ineommunicable  to  othen,  I  2.  If  in  cane 'for  diiturbing  a  pew  the 
whether  atrangers  or  hia  representatives ;  plaiptiff  rely  upon  a  prescriptive  title,  the 
consequently, .  a  faculty,  to  a  man  and  his  defendant  will  sueeeed  by  proving  that 
heirs,  will  expire  witii  him.  Stocks  v.  the  pew  orinnated  within  time  of  me- 
Booik,  1  T.  R.  498.  mory.     Gnyith  v.  Matkews,  5  T.  R.  9g6. 

(b)  Tresumption  of. 

It  seems  that  if  a  pew  is  claimed,  not 
as  appurtenant  to  a  messuage,  but  in 
gross,  (supposing  that  it  may  be  so 
claimed)  the  faculty  granting  it  must  be 
produced,  and  its  existence,  though  after 
a  possession  of  sixty  years,  will  not  be 
prenmed.   Stodu  v.  Boothy  1  T.  R.  438. 

II.  On  p&esceiptive  hiohts  to. 

(a)  Subjects  of. 

A  pew  in  the  aisle  of  a  church  may  be 
prescribed  for  as  appurtenant  to  a  house 
out  of  the 'parish. — Qucere  as  to  a  pew  in 
die  body  of  the  church  ?  Davis  v.  Witts, 
Eorest.  14. 

(b)  Presumption  of. 

After  thirty-six  years  enjoyment  of  a 
pew  in  an  antient  church,  as  appurtenant  to 
an  antient  messuage,  a  prescriptive  right 
wiU  be  presumed,  though  it  be  proved 
that  for  two  yeara  before  the  first  occupa- 
tion, the  pew  was  unappropriated  and  con- 
sidernd  common ;  since  the  party  must  be 
supposed  to  have  taken,  or  been  put  into 
possession  under  an  immemorial  right 
Rogers  v.  Jiroob,  1  T.  R.  431,  n. 

(c)  On  rebuUding  the  churckm 

If  a  church  is  pulled  down  and  rebuilt, 
the  prescriptive  rights  to  pews  are  appur- 
tenant as  before.  Rogers  v.  Brooksy  1 
T.  R.  431,  n.  (a). 

III.  Oe  the  action  for  disturb- 

ance. OF. 

(a)  Fortntf. 

Trespass  will  not  lie  for  entering  a 
pew ;  because  the  plaintiff  has  not  exclu- 
sive possession,  the  possession  of  the 
cbarch  being  in  the  parson.  Stocks  v. 
Booth,  I  T.  R.  430. 

(b)  Declaration  in. 

1.  In  a  declaration  against  a  stranger 
for  disturbing  a  pew,  it  is  not  necessary 
to  aet  forth  so  strict  a  titie  as  in  actions 
HmA  the  ordinary.  Stocks  v.  Booth, 
iT.R.  430. 


I.  Relative  to  the   college  of 

PHYSICIANS. 

(a)  Construction  of  statutes  relative  to. 

1.  Candidates  to  be  admitted  of  the 
college  are  to  be  examined  by  the  com, 
mm.  then  proposed  to  the  com.  maj^ 
and  elected  by  them,  before  they  can  claim 
to  be  admitted.  Rex  v.  JskeWy  4  Burr. 
fii86. 

2.  A  doctoi^  of  medicine,  licensed  hj 
the  coUege  of  physicians  to  practice  in 
London  and  seven  miles  round,  cannot 
compel  the  college  to  examine  him  that 
he  may  be  admitted'  a  follow.  Rex  v. 
The  President  and  College  rf  Physicians, 
7  T.  R.  a8fl. 

II.  Relative  to  the^iess  of.. 

(a)  Remedy  for. 

The  fees  of  a  physician  are  honorary, 
and  not  demandahle  of  right ;  therefore 
an  action  does  not  lie  for  them.  Charley 
V.  Bokoty  4  T.  R.  317. 


PILOT.  .      . 

I.  What   vessels  ar;e  bpund  to 

RECEIVE  A  pilot. 

(a)  In    navigating    the    Thames, 
p.  7^2. 

(b)  Coasting  vessels,  p.  732. 

II.  Of    the    haster's    liability 

FOR     THE      pilot's      MISCON- 
DUCT. ' 

(a)  Under  the  general  Pilot  Act, 
p.  729. 

(b)  Under  the  Liverpool  Pilot  Act, 
p.  722.  ^    , 
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IIL  Op  rat  tutor  acts. 

(a)  EMtati  of  tke  general  Pihi 

Aet,  p.  7««. 

(b)  Relative  to  penalties  under, 

(b  1)  For  acting  as  a  pilot, 

(b  3)  For  refusing  to  receive  a 
pUot;  preliminaries  to 
tntitie  to^  p.  73^ 

(b  3)  For  r^imng  to  receive  a 
pilU;  ham  calculated^ 

9*  7*3- 


L  What  vessels  arb  boukd  to 

KECBIVB   A   PILOT. 

(a)  In  navigating  the  Thames. 
1.  The  Stat  5  Ceo.  II|  c.  20,  which  in- 
flicts a  penalty  on  any  one  jpiloiing  a 
vessel  down  the  Thames,  &c  ouier  than  a 
person  anthorfceed  by  the  Trinity  House, 
only  relates  to  ships  going  down  the 
llEftmes,  in  the  course  of  their  navigation 
•B  brrign  voyages.  Rex  v.  La$iAe, 
ST-R.76. 

ft.  A  regular  pilot  is  only  requisite, 


onder  stat.  5  Geo.  II.  c.  20.  when  the 
vessel  is  going  up  or  down  the  Thames, 
In  the  course  of  her  voyage.    Rex  v. 


going 
ourse 
JTeoiScy  8  T.  11.241. 


<b)  CooHthg^oesseb. 

•  Coasting  vessels  are  not  within  the 
52  Geo.  iti,  e.  39,  or  compellable  to 
take  a  pilot  on  board,  on  entering  rivers 
within  the  limits  of  a  jurisdiction  having 
authority  to  appoint  and  license  pilots; 
and  the  exemptu)ii  in  the  act  is  not  con- 
fined to  coasters  using  the  navigation  of 
the  .river  Thames  ialone.  Usher,  q.  t  v. 
Lyon,  2  Price,  itS. 

II.  Of  the  master's  liability  for 

THB  WLOT^t  MIBCONIHTCT. 

(a)  Under  the  genend  PUot  Act, 

1.  The  rdation  of  master  and  servant 
does  liot  subsist  between  the  owner  of  a 
ship  and  a  piM  tsken  on  besird  onder  the 
general  Pilot  Aci^  since  tlie  owner  was 
compelled  ts  receive  him.  Hence,  the 
owner  cannot  be  a  sufferer  with  respect 
to  the  uadarwriter  or  otherwise,  for  his 
misconduct.  Camahers  v.  Syiebotham, 
4M.&S.77. 

.H.  Tbe  ixttster  is  answerable  for  the 
negligence  of  h  is  crew,  thoigh  committed 


ander  the  ^eeticms  ef  a  pilot,  who  for 
the  time  supersedes  him  in  the  govern- 
ment of  the  ship.  Bamcher  v.  Noidxtrom, 
X  Tannt.  56S. 

3.  An  action  cannot  be  maintaiaed 
against  the  master  of  a  vessel  for  running 
down  a  ship,  while^  in  pursuance  of  the 
PMot  Act,  he  has  a  pilot  on  board,  no 
positive  default  in  the  master  being  moved. 
Rennet  v.Moita  J  7Taunt.!258 ;  1  Mooie,4. 

4.  The  30th  sect  of  the  5&d  Geo.  HI, 
e.  39,  (oommonly,  but  impropejiy,  caUed 
the  g9nearal  Pilot  Ad,)  dischaigiagmaitera 
and  owners  of  vess^  having  pilots  00 
board,  from  responsibility  for  damages 
occasioned  by  the  nei^ect  of  the  pilot, — 
held,  not  to  apply  to  vessels  having  on 
board  pilots  appointed  for  other  places 
than  those  expressly  named  in  the  pre- 
amble or  provisions  of  the  act.  Attameg 
General  v.  Case,  3  Prioe»  302. 

5.  The  clause  in  the  PUot  Act  exempting 
masters  from  liability  for  damage  occar 
sioned  by  the  pilot's  misconduct,  is  not 
confined  to  damage  t6  the  piloted  ship 
and  cargo.  Ritchie  v.  Bowt^/Md,  7  Taunt 

(b)  Under  the  laioerpool  Pilot  Act^ 

1 .  The  8bip*owQAr  taking  in  a  pilot  por- 
suamt  to  the  Liverpool  Locd  Pih»t  Act, 
is  liohfe  for  injuries  occssioned  by  bis  oeg- 
Ugeoce.  AUorm^Genemlv.CasefZPnoe, 

a.  The  owners  of  a  merehant  vessel 
running  foul  of  and  damaging  a  king's 
ship  laying  in  the  Mersey,  by  misconduct 
sf  the  pcnoBS  en  board,  are  liable  in  an 
inlonnation  for  damages  in  the  aatnrs  ef 
an  action  on  the  case ;  altibough  she  hsd 
on  board  at  the  time  of  theaoddeiit;,  a  pibt 
duly  licensed ;  because  the  Liverpool  local 
Pflot  Act  is  not  of  itself,  or  by  reiarence  to 
the  53  Geo.  Ill,  c  39,  imperative,  com- 
pulsory, or  penal,  in  the  captain,  to  take  a 
pilot  on  board  whilst  lying  at  anchor,  hut 
merely  subjects  him  to  uie  payment  of 
the  pUot'8  regulated  allowance  on  relusaL 
Attemejf  General  v.  Case,  3  Price,  ^oa* 
But  see  IIL  (a)  iftfra. 

III.   Of   the   PILOT   ACTS. 

(a)  Extent  of  the  general  Pilot  Act. 

The  provisions  of  the  genera!  Pflot  Act 
extend  to  pilots  appointed  for  limited  d!a- 
tricts;  thus,  to  those tmpohited  under  the 
Liverpool  Pifet  Act.  tfurntthers  v.  Sj^de-- 
hotham,  4  M.  ^  S.  77,    But  see  <b)  supns^ 


PILOT. 

(b)  Relatwe  to  ffentdtkt  under, 
(b  1)  Jbr  (uHng  ai  a  fUot. 

K  £v«iy  pertoft  who  takes  upon  him- 
sdf  to  fiilot  ^ip9  before  beings  examined, 
approved,  and  admitted  into  the  fellow- 
ihip  of  the  pilots  of  tlie  TtmUcf  House, 
ifican  the  penalties  of  3  Geo.  I,  c.  13. 
KMer  v.  BUackardy  a  Blk.  690 ;  5  Burr. 

ft.  A  i&fiBter  or  owner  not  being  a  re- 
gdbr  pilot,  may  not  pilot  his  own  vessel 
up  the  Thames.  Kimber  v.  Blanchard^ 
t  Blk.  690;  5  Bttrr.s6o9. 

^  3)  Ar  nfiuiAg^  to  reedxpe  a  pifa^,— 
freHnuBones  to  entitle  to. 

SemMfy  a  forfeiture  under  the  59600. Ill, 
^39t  ^  34»  f<>r  refusing  to  receive  a  pilot 
on  board,  is  not  incurred,  unless  the  pilot 
produces  his  license  on  demanding  admis- 
UsitTy  q.  t.  v.  LyMt,  a  Price,  118. 


PLEADtNG. 
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(b3)  For  refkdng  to  receive  a  pilot ^ — 
how  calculated. 

The  penalties  imposed  by  st  53  Geo.Itl,; 
^•39»  8-  iiyOn  ships  neglecting  to  take  in 
a  pilot  on  arriving  o£f  Dungeness,  are  to  be 
calculated  on  ihips  bound  fi)r  the  river, 
not  on  the  pilotage  due  from  Dungeness 
to  the  Downs,  bat  on  that  whidi  would 
be  doe  on  the  ship's  arrival  at  her  ultimate 
pbee  of  destination  in  the  rivo-.  Maekie 
V.  Lamkm,  i  MatSw  585 ;  6  Taunt  856. 
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PLEADING. 

Iktrosuctxok. 

The  Divisions  of  a  svl^^ot  are  Principal, 
iii4  SdMrdmte.  Tin  PHoeipal  Di- 
yhnom  are  obtained  by  resolving  the 
sobfect  into  its  Constituent  parts ;  the 
SdMwdkiatei  by  consideiing  these  parts 
ia  laialioQ  to  thar  Matter,  the  Matter 
m  rektioD  to  its  Form.  And,  if  we 
aobjoin  to  the  Principal  Divisions,  the 
doctrine  of  their  PropeHies,  Use,  and 
Application;  hence  the  Divisions  of 
lysileiri. 

Pirtt 

TAl  PiwJiflfe^rtt. 

1.  ThAt  EVinsKCE  IS  wot  the  sub- 

la^T   OF   AITERNIKT,  p.  7284 


n.  That  matters  ot  pRAtTxpE  mat 

BIB  VLEADED,  p.  7t8. 

Secondly. 

[B]  Pleading  considered^  with  reference  to 
its  Constituent  Parts. 

I.  Out    tHB   DlVtSXON    OF  PlEADIKG 
into  its  CoirSTlTUENT  Part^ 

(a)  Relative  to  pleas  in  bar. 

(a  1)  Distinguished  from  pleas 

in  abatement^  p.  728. 
(a  2)  Plea  in  justification  dc" 
Jlned,  p.  728. 

II.  On  THB  PSLOPBRTIBS,  UsE,  AND 
Af  PI«ICATIONy  OF  THE  CONSTI- 
TUENT Parts  of  Pleading; 
AND  First,  in  general.  * 

(jk)  €f  entirety  in  pleadings  p.  729. 

(b)  Of  severed  counts^ 

(bi)  When   aUawabky -^  and 

firsij  in.  an  action  for 

WMlKr  and  labour,  p.  729. 

^2)  WhenaUonoabky'^econd' 
Iff  in  an  action  upon 
cash  notes,  p.  729. 

(b  3)  When  aJUmtdtle,— lastly, 
on  amendment  after  <k- 
^(f^^rrer,  p.  729. 

(b  4^  IndimduaUty  of  each 
€9miif  p.  729. 

(e)  Of  severai  pleas. 

(c  t)  Whether  pleadabU  by 
right  orjacout,p.  729. 

(es)  WhetherpleadabU  in  suits 
hj^  the  king,  p.'j^g. 

(c  3)  What  pleas  may  or  may 
ndt  be  joined, — general 
ruks,  p.  729. 

(c  4)  TftmHUsumpsit,  and  ten- 
der, p.  729. 

(c  5)  Non*assumpsit,  and  alien 
enmity,  p.  729. 

(c  6)  Non  est  factum,  and 
tender,  p,  7^- 

(c  7)  MotiUt/acium,andusu- 

<c  6)  SeMtpaat  diem,  and  in- 

eolioency,  729. 
(c  ^  ImUMmdit^   of   each, 

^729. 
(c  l^  Leaxx,  ham  obtained  in 

C.  jB.  p.  730. 

(jS^  Of  the  demurrer. 

(01)  Is  a  confession  of  the 
facts  pttadedf  p.  730. 
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(d  3)  When  aUffwahU,'^  ike 
case  of  discontinuance, 
p.  730. 

(d  3)  When  not  aUowahU,^^ 
where  the  error  is  nir- 
phtsage, — what  is  sur- 
pbuage,  p.  730. 

(d  4)  What  is  not  surpluaage^ 

P-  730. 
(d  5)  When  unnecessary, — tn 
the  cases  of^  \.An  tm- 
material  traverse : — 3. 
An  impertinent  aUegOr 
/ton:—- 3.  A  sham  plea: 
—4,  5.  A  plea  not  issu- 
able, p.  730. 

(d  6)  When  necessary, — in  the 
cases  of,  1.  An  insen- 
sibleplea: — 1  .Duplicity 
inj^eading: — 3.  A  plea 
.  puis  dantigUL  eonHnU' 
ancef  p.  730. 

(d  7)  The  consequences  ofneg- 
lecti$ig  to  demur, — and 
Jirstf  m  rdatipn  to  a  de- 
murrer in  a  subsequent 
,  stage,  p.  730. 

(d  8)  The  consequences  of  neg- 
lecting to  demnr^'^^^ 
secondly,  in  relation  to 
the  healing  operation  of 
a  verdict i-r-i  to  5.  Ge-, 
neralrules:-i-6Misjoin- 
der  of  CQunts:-^*j.  Dis- 
continuance : — 8.  Omis- 
sion or  drfective  state- 
ment of  consideration : 
— g.Actionbytherever- 
sioner: — 10.  Flea  of 
prescriptive    right,   p. 

730. 
(d  9)  The  consequences  (f  neg- 
lecting to  demur, — last- 
ly,  of  a  repleader,  p. 

731- 
W  Of  oyer. 

(e  i)  Whether  denumdable  of  a 

record,  p.  731. 
(e  2)  When  demandable  in  point 

of  time,  p.  731- 
(e  3)  IVhat  considered  as,  p. 

731. 
(e  4)  J^gal  effect  of,  p.  731. 

(f)  Of  aid  prayer. 

(f )  Whether  demandable  after 
imparlance,  p.  73i< 


(g)  Of  pleas  puis  darreign  con- 
tinuance, 
(g  1)  When    idlowable,     and 
whether  of  right,  p.73S^ 
(g  3)  Mode  of  objecting  to,  pr 

73«- 
(h)  Cfa  new  assignment. 

(h  1)  When  Shwabie  or  not, 

p.  73«- 
(h  2)  WhenunnecessaTy,p.'j2^. 

(h  3)  Legal  effect  of,   where 

there  are  two  counts^ 

p.  732. 
(i)   Of  a  noUe  proseqm. 
.   (11)    When  alknvabley^^as  to 

'*  *  a  co-defendant,  p.  ^2^. 

(i  2)    When  allowable  ona  de^ 
-    -       ;    r     '  *^    mrrer,  p.  732. 

(^  3)    When  not  allowable  on  a 

.(k)  Pfemmsdncet^J  i.      ^ 

(k  1)  When  demandable  in  point 
^^mi«,  p.  732. 

Ill,  On  the  PftOPERTiEs,  Use,  avd 
Applxcatiok.  of  the  Cok- 

STlTUEKT  PaATS    of  PlEAD- 

iKO  ;  Secondly,  in  parti- 
cular INSTANCES. 

(a)  Of  the  replication  de  injurid^ 
.    P-73a. 

Thirdly. 

[C]  The  Constituent  Parts  of  Pleading 
c&nsidered  Vfith  rrference  to  Matter. 

I.  Relative  to  the  title  of  the 

TERM. 

(a)  In  relation  to  the  declaration^ 

p.  73«- 

(b)  In  relation  to  the  pleoj  p.  733. 

II.  Relative  to  the  commence- 
ment. 

(a)  In  relation  to  the  declaration. 
(a  1)  Must  correspond  with  the 
number    of   plaint^s^ 

p.  733. 
(a  2)  Whether  must  correspond 

with  the  number  of  de^ 

fendants,  p.  733. 

(a  3)  Whether  must  correspond 
with  the  character  m 
which,  Sfc.  p.  733. 

(a  4)  Whether  must  correspond 
with  the  nafure  of  the 
action,  p.  733. 
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(^5)  Of  ike  ttcerment  **  and 
thereupon^  i^c.  p.  733. 

(b)  In  relation  to  the  pica. 

(b  j)  Its  mfiuence  on  the  body, 

P-733- 

III.  Relative  to  the  averments 

OV   TIME   AKD   PLACE. 

(a)  In  relation  to  negative  aver- 
mentSy  p.  734. . 

IV.  Relative  to  the  conclusiok. 

(a)  Wkethcrto  the  country  or  bishop^ 

in  the  case  of  a  marriage 
abroad,  p.  734. 

(b)  Whether  ivith  a  Vfr^ation^  or 

to  the  country, 
(b  1)  General  rule,  p.  734. 
(b  2)  When  toi(h  a  verijication, 
— Ill  the  cotes, — i.  Of 
a  replication  to  a  plea 
<^  usury : — 3^  In  plead- 
wgs  in  actions  on  she- 
rds' bonds: 3.  In 

pleadings    in    actions 
aaainst  baif,  p.  734* 
(b3)  Whether  with  eithery-^in 
the  case  of  a  replication 
to  a  plea  of  gaming, 

p.  734.   . 

(c)  Cf  the  prayer  of  judgment. 

(c  1)  Against  the  further  main- 
tenance, SfC.  p.  734. 

(c2)  Against  a  certificated 
bankrupt  or  insolvent, 

p.  734. 

V.  Relative  to  the  peoeert. 

(a)  When  not  requisite. 
(a  1)  In  pleating  a  feojfmenlt, 

P.'734-. 
(a  s)  In  pleanHng  a  conveyance 

under  the  Statute  of 
Uses,  p.  735. 
(a  3)  Where  the  deed  is  induce- 
ment, p-735' 

(b)  When  excused,  p.  736' 

VI.  Relative    to   the   subscrip- 
tion. 

(a)  In  relation  to  a  declaration. 
(a  1)  The  pledges,  p.  735. 

(b)  In  relation  to  a  plea  puis  dar- 

reign  continuance. 
(bi)  Theqffidavit,  p.735- 

VII.  Relative  to  the  statement 

OF      THOSE      CIRCUMSTANCES, 

the   COMBINATION  OF  WHICH 
VOL.   II. 


735 

FORMS     THE      SUBSTANCE     OF 

PLEADING, AND   FiRST,    IN 

RELATION  yO  THE  CONSTI- 
TUENT Parts  of  Pleading 
Combined. 

(a)  A  statement  must  be  circum- 

stantial,— general  rule. 

(a  1)  Allegari  non  debuii  quod 
probatum  non  relevat, 

P-  736. 
(a  2)  Prolixity  must  be  avoided, 

P-  735.  . 

(a  3)  A  getierality  must  be  re- 
strained by  a  particu- 
larity, p.  735. 

(a  4)  A  particularity  restrains 
a  generality,  p.  735. 

(a  5)  Where  the  facts  lie  vnthin 
the  knowledge  of  both' 
parties,  735. 

(b)  A  statement  must  be  circum- 

stantial,''-particular  instan- 
ces. 

(b  1 )  Jn  pleading  an  estate  less 
than  a  fee,  p.  735. 

(bs)  in  pleading  a  contract^' 

p.  736. 
(b  3)  In  pleading  a  non-existing 

grant,  p.  736. 

(b  4f)  In  pleading  that  the  me- 
morial of  an  annuity 
was  insi(fficienty  p.736. 

(b  5)  J«  pleading  privilege  of 
office,  p.  736. 

(b  6)  In  pleading  proceedings 
in  courts  of  limited  ju- 
risdiction, p.  73^- 

(b7)  In  pleading  a  commitment 
for  obstructing  judicial 
proceedings,  p.  736. 

(b8)  In  pleading  an  arrest  on 
the  ground  of  suspicion. 

P-736. 

(b  9)  In  making  title  under  a 
corporation,  incorpo- 
rated anew,  p.  736. 

(b  10)  In  pleading  an  exclusive 
mode  of  election  under  a 
charter,  p.  736. 

(b  1 1)  Jn  actions  for  foreign 
money,  p.  736. 

(b  18)  Jn  an  information  for 
smuggling,  p.  736. 

(c)  A  statement  must  be  ctreum- 

stantialf-^-Uastly,  exception/ 
to  the  general  ndej  p.  736. 
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(c  i)  Of  facts  lakkh  the  court 
will  notke  ex  qfficio^ — 
privilege    cf  peerage^ 

P-736. 
(c  a)  In  Ttlatum  to  an  estop- 
pelf — general     maxim^ 

p.  73^: 
(c  3)  In  relation  to  an  estop- 
pels^-where  the   truth 

appears^  P'737*. 
(c  4)  OffactSy  whose  existence 
or  negation  xoill  be  pre- 
sumeOy — andfirstfWhere 
the  knowledge  lies 
whoUy  with  the  adverse 

portVy  p.  737. 

(c5)  Secondly y  where  the  ad- 
verse party  has  ad" 
mitted  their  existence  or 
negation^  p.  737. 

(cfi)  Thirdly  f  in  suits  against 
ecclesiastics,  p.  737. 

(c  7)  Iburthfy,  in  suit  fqr  de- 

faming  a  candidate  for 

a  seat  in  parUament, 

P-737-  . 
(c  8)  Fifthly s  in  an  action  upon 

a  charterparty,  p.  737. 

(c  9)  Sixthly,  in  an  action  upon 

abailbond,p.*JS7' 

(cio) Lastly,  in  an  action 
against  a  bailee  for  the 
consequences  of  a  want 
bf  qualiflcaiim,  p.  737. 

(c  1 1)  /»  relation  to  the  can 
where  the  facts  lie 
wholly  within  the  know^ 
Mge  of  the  adverse 
porty,  p.  737. 

(e  1  d)  ill  relation  to  the  case, 
v^here  the  detail  will  be 
prolix,  p.  738. 

(c  13)  In  relation  to  matters  in 
,    aggravation,  p.  738. 

(C14)  In  a  declaration  for  a 
eopyholdjlne,  p.  738. 

(c  15)  In  a  plea  by  bail,  justi- 
fying an  entry  to  search 
J  or  principal,  p.  738. 

{c\^  Averment  that  a  power 
was  forced  into  a  war^ 
p.  738. 

(d)  In  relation  to  repugnancy. 

(d  1)  Repugnancy  defined,  in  a 
particular  instance,  p. 

738. 

(e)  Inwelatioh  to  subtlety,  p.  738. 


(f)  In  relation  to  pritky,  p.  798. 

(g)  In  relation  to  the  case  where 

tfdrm  is  prescribed  by  sta- 
tute, p.  738, 

(h)  In  relkiioh  to  departure, ' 
(h  1)  in  proceedings  against 

^^  P*738« 
(h  2)  In  pleadings  relative  to 

an  annuity,  p.  738. 
(h3)  In  relation  to  pleadings 
of  judgments  confesked 
tn  trust,  p.  780. 

VIII.  ftslATIVE  TO  THE  STATEMENT 
or  THOSE  CIRCUMSTAVCEIy 
TBt  COMBINATION  OF  WHICH 
FORMS     THE      St^BSTANCE     OF 

PLEADING,  ->-  Secondly,    in 

RELATION  TO  THE  CONSTITU- 
ENT Parts  of  PLEADiNis  in 
Detail. 

(a)  In  relation  to  pleas  in  general. 
(ai)  The  time  ascertained  to 

which  the  plea  must  re- 

^^  P-739- 
(a  9)  In  relation  to  a  previous 

waiver  of  nkttter  of  de- 
fence, p.  739. 

(b)  In  relation  to  pleas  injust^- 

cation,  p.  739. 

(c)  In  relation  to  pkaSfWhen  under 

tertns  of  pleading  issuabfy. 
(ci)  General  rules,  p.  739* 
(eft)  Particular  instances  of 
issuable  pleas;  name^, 
— 1.  Plea  of  tender: — 
s.  Pka  of  the  Staiute 
of  Umkations:'  3» 
Pleas  by  bail  ofnul  tiel 
record,  and  no  ca.  so.  :— 
^Pl!tabybail,ofamcm- 
ber  of  parliament,  of  er- 
ror pending: — ^5.  Ge- 
neral demurrer,  p.  739. 
{c^)  Particular  instances  of 
pleas  not  issuable ;  namC" 
fy,— I.  Plea  rf  aHen 
enemy :'^^.  Snam  flea 
of  judgment  recovered  : 
— 3.  Sp^ial  demurrer ^ 
p.  740. 

(d)  In    relation   to    sham  pleas^ 

p.  740. 

(e)  In  relation  fo  the  issue  in  fact* 
(ei)  Mu^  consist  of  dn  igi^ 

motive    and  nfgative^ 

p.  740- 
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(»9)  WAMiattigationsarttra^ 
versaUe^  or  iisues  matt' 
rialj — nde  m  the  caitf 
1.  Where  several  facts 
are  alleged: — si.  Of  a 
formal  tracerse^  p*740<( 

(«  3)  What  allegations  are  tra- 
xtrsabky  or  issues  mtt- 
terialf — example  qf  a 
material  issuej  namely^ 
in  the  case  of  nil  debet 
in  assumpsit^  p.  74O. 

(e4)  What  allegations  are  trO' 
versaSle,  or  issues  ma- 
terialf^exannples  oftm- 
material  issues^  namely j 
in  the  cases  of  the  tra- 
verse  of — !•  A  general 
right  presumed  by  law : 
— 9.  A  plea  ofpaform^ 
ance: — 3.  Of  reasonMe 
tim&^  p.  740. 

(•^  Mode  if  proceeding  on 
an  in^material  traverse^ 
p.  740. 

(0^  Extent  of  theiesucy— 1,9, 
General  rules. — ^3.  Of 
the  repUcatidn  de  m- 
jmrid,  p.  741. 

(|i  7)  MadeeftroM'singnuUter 
in  excuse  of  a  profert^ 

p.  741. 

(f )  In  relation  to  the  demurrer^  or 

issue  in  law, 

(f  1)  When  the  demurrer  may 
be  generdlf-^particular 
instance,  p.  741. 

(f  3)  When  the  demmrrer  must 
be  special^ — particular 
instances^  p.74U 

(f  3)  Extent  of  the  demurrer^ 
p.  741. 

(g)  In  relation  to  the  nto)  assign^ 

ment, 
(gi)  In  an  action  against  two, 
p.  741. 
(h)  Of  substituting  one  plea  for 
another,  p.  741. 

FottTthly. 

\JD]  The  Matter  of  the  Constituent  Parts 
of  Fleading  considered  with  refer- 
ence to  Form. 

L  1)1  RELATIOV  TO  DkOASSS  OP  CbR- 

TAJNTT. 

^)  Tie  several  degrees  praposedy 
p.  741. 


(b)  Certainty  to^a  cfrtam  intent  in 

general,  defined,  p.  74ft. 

(c)  Certainty  to  a  common  intent, 

when  sufitient,  p.  742. 

(d)  Certainty  to  a  certain  intefU 

in  gefteral,  when  st(fficient, 
p.  742. 

(e)  Certainty  to  a  certain  intent  in 

every  particular,  when  neces- 
sary, p.  74^. 

(f)  Comparative  degrees  of  cer- 

tainty between  civil  and  cri* 
mhial  pkadings,  p.74fi. 

II.  In   relation  to  terms  which 

IMPLY,  IN  THEIR  OWN  FORM,  THE 
EXISTENCE,  OR  NEGATION  OP 
PACTS* 

(a)  When  allowable,  p.  742. 

(b)  Examples  of  terms  which  imply 

as  above, 

(b  1)  "  Tenor,"  p.  742.  (And 
see  Variance,  II.) 

(b  2)  "  Pnrport,"  p.  742, 

(b  3)  "  In  manner  and  form 
f allowing,''  p.  742. 

(b  4)  "  j^oresaid,^  p.  742. — 
(Vide  suprR  (a),  and 
Variance^  I.) 

(b  5)  I .  «  To,"— 2.  «  unta,"  as 
applied  to  time,  p.  742. 

(b  6)  1.  "  Fraudulenter,"  "*«*- 
«!»,"— 2.  ''Adoisedfy;' 
—3-  "  Wrong JuUy  inr 
tendingtoinjure,''p.'J4i. 

(b  7)  "  Agreement,"  p.  743. 

(bS)  <<  Sold   and   delhered," 

^  P-  743- 
(b9)  "  Seised  in  fee,"  p.  743. 

(b  10}  Implicatton  that  a  mes* 

suage  was  antient,  p. 

743. 
(b  1 1)  Implication  of  the  con- 
tinuance of  a  right  to 
£g  mines  under  copy- 
holds, p.  743. 
(b  12)  ImpUcatum  that  the  di- 
vision of  a   copyhold 
was    before    time    <f 
memory^  p.  743. 
*    (bi3)  Implication  that  arti- 
cles werefumishedfor 
an  illegal  purpose,  p. 

743- 
(bl4)  Implication  that    pay- 
ment on  a  sale  was  to 
be  made  by  A,  p.  743. 
•  2 
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{^\g)  Implication     in     pleas 
under  the  Annuity  Act, 

P-  743. 
(b  16)  Implication  of  the  man- 

ner  of  olxtn/fcting  pro- 
ceedings, p.  744. 

(c)  Examples  of  terms,  which  do  not 
imply,  as  aSffve. 

(ciyPalse;'  p.  744- 
(c  fi)  Terms,  which  do  not  im- 
ply,— that  Ai  and  B, 
each   omitted  an   act, , 

Pr  744- 
(c  3)  That  a  retainer  was  for 

hire,  p.  744. 

(c  4)  That  repairs  were  neces- 
sary, p.  744. 

(cfi)  That  an  award  XDOS  vnder 
seal,  p.  744. 

(c  6)  That  a  right  exists  at  all 
times  ^  the  year,    p. 

744. 

(c  7)  That  a  prescriptive  cor- 
poration continued,  p. 
744. 

(c  8)  That  a  note  was  for  the 
payment  of  ao  pounds 
of  money,  ^.T^, 

III.  Mode  of  desigka^ing  the  par- 
ties TO  THE  8U.it. 

(a)  As  plaintiff  and  defendant,' 
P-744* 

IV.   Of     VftlHO    A   VIDELICET,    p.  744* 

.—^Aod  Aee  Variance.) 

V.  Miscellaneous. 

(a)  Mode  tf  describing  the  com-' 
mencementofa  suit  in  K,  6. ' 
by  original,  p.  744. 

VI.  On  rules  oi  cokstructiov. 

(a)  General  rules, 

(a  1)  Relatixe   to  expressions  \ 

which  have  or  have  not 

acquireda  definite  sense, 

— example,  indictments 

for  perjury    and  for 

fraud,  p.  745. 

(a  3)  Relative    io^  expressions 

which  have  two  senses, 

p.  745. 
(a  3)  Intendment    is    against 
captious,  objections,   p. 

745. 

(b)  Pariiaular  instances* 


(b2) 

(b3) 


« 


(( 


U 


(b4) 


(b5) 


Wfiereupon^  as  applied 
to  time,  p.  745. 

The  kin^sseal  of  Great 
Britain^*  p.  745. 

His  Majesty s  Court  of 

the  Bench,**  p.745- 

(AndseeVARiANCE, 

viir.) 

Averment  that  a  suit  by 
original  in  K.  B,  was 
commenced  and  de- 
pending therein^    p. 

745-    " 
Mayor  and  burgesses 

in  common  council  as- 
sembled,'* p.745. 


(( 


First. 
[A]  Preliminary, 

I.  That  evidence  is  not  the  sub- 

ject OF  AVERMENT. 

The  evidence  by  wbich  an  averment  is 
to  be  proved,  need  not  be  stated  in  plead- 
ing,    Pasley  v.  Freeman,  3  T.  R.  60. 

II.  That  matters  of  practice  may 

be  pleaded. 

Legal  rights  depending  upon  rules  of 
practice,  may  be  asserted  in  pleading. 
Dudlom  V.  Watchoni,  16  East,  39. 

Secondly.  ' 

[B]  Pleading  considered,  with  reference  to 
its  Cotutituent  Parts, 

I.   On  the  Division   of  Pleading 
into  its  Constituent  Parts. 

(a)  Relative  to  pleas  19  bar: 
(a  1)  Distinguished  from  pleas  in  abate- 
ment, 

1.  A  plea  to  an  action  by  several,  shew- 
ing that  one  has  no  right  to  sue,  is  in  bar; 
thus,  the  bankruptcy  of  one.  Eckhardt  v. 
mison,  8  T.  R.  140. 

2.  A  plea  that  one  of  several  plaintifis 
is  liable  on  the  contract  jointly  with  the 
defendant,  is  in  bar.  Mainwaring  v. 
Newman,  d  B.  &  P.  ido ;  Moffhtt  v.  VaM 
MiUingen,  Id.  134,  n. 

.  (a  2)  Plea  tn  justification  defined, 

JiAtification  is  a  conclusion  of  law*, 
which  Hiecessarily  results  from  a  given 
state  of  facts.  Sutton  v.  Jolaistone^  .1  T« 
R.  567,  784* 
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11.  Ov  THE  Properties,  Use,  and 
Application  op  TrfE  Consti- 
tuent Parts  op  Pleading; 
and  pirst,  in  general. 

(a)  Of  entirety  in  pleading. 

The  rale  of  pleading,  that  a  plea  or  re- 
plkadon  bad  in  part  is  bad  in  whole,  does 
not  apply  where  the  part  which  is  defective 
is  surplusage ;  as  where  in  a  replication 
to  debt  on  bond,  a  breach  is  assigned  in 
the  nonpayment  of  two  sums,  to  one  only 
of  which  the  plaintiff  is  entitled.  Ihfffield 
V.  Scatty  3  T.  Tl.  374. 

(b)  ()f  several  counts. 

(b  i)  fyhen  alhwabit^'-^'and  firsts  in  an 
action  for  work  and  labour.. 

Where  there  are  counts  for  work  and 
labour  generally,  and  likewise  specifying 
the  character  in  which  it  was  performed, 
the  latter  will  be  struck  out  on  motion. 
Meeke  v.  Oxlade^  1  N.R.  289. 

(b  s)   When  aUowahley — secon^^   in  an 
action  upon  cash  notes. 

Where  there  is  a  count  on  each  of  seve- 
ral notes  of  a  banker,  payable  to  bearer, 
the  court  will  not  strike  them  out  as  super* 
fluous,  and  put  the  plaintiff  to  the  incon- 
venience of  proving  the  consideration  on 
tiie  count  for  money  had  and  received. 
Lane  v.  Smith,  3  Smith,  113. 

(b3)  When  allowable j'-mJastltfy  on  amend- 
ment after  demurrer. 

Where  the  plaintiff,  haying  obtained 
leave  to  amend  a  count  in  his  declaration 
demurred  to,  adds  new  counts  which  con- 
tain no  new  cause  of  action,  but  only  vary 
the  manmr  of  stating  that  which  was  de- 
murred to,  the  court  will  not  order  them 
to  be  struck  out  Brown  v.  Crump,  1  Mar- 
sfaaJ],  609 ;  6  Taunt.  300. 

(b  4)  Individuality  of  each  count. 
Each  count  of  a  declaration  must  be 
considered  as  a  distinct  cause,  notwith- 
standing it  be  obvious  from  the  averments 
that  the  canaes  are  the  same.  Raymond 
T.  Bridges^  hoSt  69. 

(c)  Of  several  pleas. 

(c  1)  Whether  pleadable  by  right  or  fa- 

.  vour. 
It  is  in  the  discretion  of  the  court  whe- 
ther they  will  allow  several  pleas  to  be 
pleaded.    Jenkins  v.  Edmrds  5T.R.9t* 


(c'2)    Whether  pleadable  in  suits  by  the 

king. 

The  statute  4  Anne,  c.  16,  s.  4,  giving 
power  to  plead  several  matters,  does  not 
extend  to  actions  at  the  suit  of  the  king. 
Rex  V.  Caldwell,  Forrest.  57. 

(c  3)  What  pleas  may  or  may  not  be  joined, 
— general  rules. 

1.  In  assumipsit,  tho^ourt  will  not  allow 
a  special  plea  impeaching  the  considera- 
tion of  the  contract  to  be  pleaded  with 
the  general  issue;  as  that  the  promise 
was  made  on  a  stock-jobbing  transaction. 
Shaw  y.  Everett,  1  B.  &  P.  222. 

2.  Leave  to  plead  two  pleas  in  an  action 
on  a  deed  made  abroad,  one  whereof  de- 
nies, and  the  other  admi^  the  contract, 
will  be  refused.  Laughton ,\,  Ritchie, 
3  taunt.  385. 

(c  4)  Non-assumpsit  and  tender. 

Non-assumpsit  to  the  whole,  and  a  ten- 
der to  part,  cannot  be  pleaded.  Dowgall 
V.  Bowman,  3  Wils.  145;  2  Blk.  723. 

(c  5)  Nun  assumpsit  and  alien  enmity. 

Non-assumpsit  and  alien  enmity  caimot 
be  joined.  Feron  v.  Ladd,  2  Blk.  1326 ; 
Angerstein  v.  Vaughan,  i  B.  &  P.  222,  n  ^T 
Thyatt  v.  Young,  2  B.  &  P.  72. 

(c  6)  Non  est  factum  and  lender. 

Non  est  factum,  and  tender  either  of 
the  whole  or  a  part,  cannot  be  pleaded  to 
debt  on  bond.  Jenkins  v.  Edwards,  5  T. 
R»  97 ;  OrgiU  V.  Kemshead,  4  Taunt.  459^ 

(c  7)  Non  est  factum,  and  usury. 

Non  est  factum,  and  usury,  may  be 
pleaded  together.  Lechm.ere  v.  Rice,  2  fi^ 
&  P.  12. 

(c  8)  Solvit  post  diem,  and  insolvency. 

Solvit  post  diem,  and  a  discharge  Under 
an  insolvent  act,  not  allowed  to  be  joined , 
being  inconsistent.  Arnold  v.  Baas,  2 
Blk.  993. 

(c  9)  Individuality  of  each. 

Separate  pleas  are  as  distinct  and  un- 
connected as  if  upon  separate  records,  ^o 
that,  the  insufficiency  of  one  cannot  be 
supplied  by  another.  Kirk  v.  Nowill 
VT.  R.U8. 
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(c  10)  Leave f — how  obtained  in  C.  B. 

In  the  C.  B.  several  pleas  cannot  be 
pleaded  without  the  special  leave  of  the 
court.     HotvUnson  v.  ShaWy  3  T.  R.  560. 

(d)  Oftkedemwrer. 
(d  1)  Is  a  confesnon  of  the  facts  pleaded. 

A  idamurrer  admits  the  existence  of 
those  facts  only,  which  are  properly 
pleaded.  Nowlan  v.  Geddes,  1  East,  634 ; 
Gundry  v.  Felthamj  1  T.  R.  334. 

(d  3)  When  aUowahUy — in  the  case  qf  dis' 

continuance. 

A  discontinuance  is  a  ground  of  <ie- 
murrer.     Tippet  v.  Mtiy,  1  B.  &  P.  41 1^ 

(d  3)  When  not  allowable^ — tokere  the  error 
ts  surpbuag€i-'''Vihai  is  surplusage0 

1.  That  Which  in  pleading  may  he  re- 
jected as  surplusage,  wiU  not  vitiate ;  and 
that  is  surplusage  whose  statement,  whe- 
ther in  a  genersJ  or  adrcumstantial  way, 
is  quite  unnecessary  to  the  point  in  ques- 
tion.   Hoar  V.  Ifitf,  4  M.  &  S.  470. 

3.  If  in  ui  action  upon  a  contract,  a 
breach  be  assigned,  and  then  a  conse- 
quence be  alleged  as  resulting  from  the 
defendant's  omission,  it  may  be  rejected 
as  surplusage,  since  the  bresch,  and  there- 
fore the  cause  of  action,  is  complete  wijth- 
out  it.     Brandling  v.  Kent,  I  T.  R.  60. 

(d  4)  What  is  not  surplusage. 

1.  A  material  allegation,  which  is  sen- 
Mble  and  consistent  in  the  place  where  it 
occura,  Md  which  is  not  inconsiatent  widi 
mj  aatMedeet  Biatter,  cannot  be  rejeoted 
loerely  tttcanse  k  is  iooonMsltettt  mitik  a 
subsequent  material  avenaeat.  Bex  v. 
5^eveiu,  5  East,  944 ;  1  Smith,  437. 

3.  A  mateiiai  allegation,  tliougb  laid 
underaictliccl,  cannet  be  rejected  Hur  tte 
sake  of  a  subsequent  material  eliegatiaD 
which  is  inconsistent  with  it.  Rex  v. 
Stevensy  5  East,  344;  1  Smith,  437. 

(d  5)  fVhen  unnecessanff^^  the  cases  of 
1 .  An  vmmalteTial  traverse."'^ .  Jn 
impertinent  allegaiion:'—^.A  sham 
plea :— 4. 5.  A  plea  not  issuable. 

1.  Where  a  traverse  is  immaterial,  the 
adverse  party  need  not  therefore  demur, 
but  may  traverse  the  indueement.  Tkrale 
v.^  The  Bishop  of  London,  1  H.  B.  376 ; 
Bkhardson  ▼.  Corporation  if  Oxford,  9  H. 
B.  182. 

3.  Impeltinettt  allegations  will  be  struck 


out  on  motion,  and  costs  allowed.  Bristow 
V.  Wright,  DougJ.  667. 

3.  A  defective  plea,  on  the  face  of  it 
pleaded  for  delay,  may  be  treated  as  a 
nullity.  Ifopgood  v.  Wright,  s  N.  R.  188. 
T}iu9,  a  sham  plea  of  judgnusnt  recovered 
in  e  court  of  Pijepoudre.  BUmttt  v.  Mar^ 
den,  10  East,  237. 

4.  If  a  d^endant,  under  terms  of  plead* 
ing  issuably,  put  in  a  plea  which  dpes  pot 
go  to  the  merits,  it  will  be  let  aside  00 
motion.  Stadhokne  y.  Hodgson,  9  T.  R.30P* 

5.  If  a  defendant,,  under  temis  of  pkad* 
ing  issuably,  plead  several  pleas,  all  of 
which  are  issoable  but  one,  that  one  viti- 
ates the  rest,  so  that  judgment  may  b^ 
signed.     Waterfall  y.  Glade,  3  T.  R.  305. 

(d6)  When  necessary, — in  th^  cases  of, 
i.Aninsensibleplea:^^^.Duplictty 
in  pleading: — ^3.^  jdea  puis  dor- 
reign  continuance. 

1.  The  court  will  not  quash  an  insen- 
sible plea.  Thomas  v.  ^miihie§,  4  Tfnipt* 
668. 

8.  The  only  mode  ofol^ecting  to  fi  plea, 
lin^  in  its  iorm,  hut  bad  on  Uie  ground 
of  duplicity,  is  by  demurrer.    Griffiths  v. 

3.  The  court  are  boiind,  without  any 
discretion,  to  receive  a  plea/n^  darreiffs 
continuance;  therefore,  if  the  plaintiff  ob- 
jects to  it,  he  must  demur,  and  not  move  to 
set  it  aside.  LooeUy.  East^^  jT.ft.  554. 

(d  7)  The  consequences  of  neglecting  to 
demur,^''-and  first ^  m  relation  to  a 
demurrer  in  a  subsequent  stags. 

1.  On  demurrer  to  a  defective  repli- 
cation, if  the  plea  itself  be  bad,  judgment 
shall  be  given  for  the  plaintiff.  Anon.  3 
WJls.  150. 

3.  On  demurrer  to  the  replication  for 
a  discontinuance,  the  defendant  must  have 
judgment,  though  his  plea  is  b^.  T^giet 
V.  itffly,  iB.&P.  411. 

(dB)  TAe  amsequeaeas  ojT  sm^kUsmg  ta 
demur,'^^'Secamdfy,m  tmitfj^^ib  ika 
Aealing  opsrationof  a  ^erdki  »-*l 
to  5.  Generalruks:r-^.M^osnd£r 
of  counts: — 7.  Disconthniance:*^ 
8.  Omission,  or  drftctite  Uattmeni 
of&msitkration  .---7-9.  Action  by  iha 
reversioner : — 16.  Plea  oi 
tivt  rights 

1.  A  verdict  wili  aid  an  ambiguity  of 
expression,  but  not  theenissioa  of  tke 
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gist  of  Ibe  lictMii.   4v€ry  v.  Hook^  Cowp. 
825.  , 

s.  After  9  verdict,  those  facts  alone  can 
be  presumed  to  beve  been  proved^  which 
either  are  express^  or  impliedly  elleged. 
Spieres  v.  Parker^  l  T.  R.  141. 

3.  Altera  verdict,  the  presumption  is, 
that  such  parts  of  the  declaration,  with- 
out pveof  of  which  the  plaintiff  ought  not 
to  fakvtt  had  a  verdict,  were  proved  to  the 
sarisfartkm  of  the  jury.  Johutone  v.  Sut' 
tom^  in  crrer,  1  T.  R.  545,  704. 

4.  After  verdict,  every  thing  shall  be 
intended  to  have  been  proved  which  the 
allegations  of  the  record  require  to  be 
proved  ;  but  nothing  more.  Nerot  v. 
Wallace,  3  T,  R.  35,  e6;  1¥est<m  r. 
Mason,  3  Burr.  1725. 

5.  A  verdict  will  cure  a  defect  in  the 
mode  of  stating  a  tide,  but  not  one  in  the 
title  itself.  Bishop  v.  Haytoard,  4  T.  R. 
470 ;  SmaU,  d.  BaAery  v.  Cole,  3  Burr. 
1159;  DoBgL683. 

6.  If  counts  are  misjoined,  thus,  six  in 
tort,  and  four  in  assumpsit,  and  the  ver- 
dict be  taken  on  those  counts  only  which 
are  well  joined,  the  fault  is  cured,  nor  will 
the  judgment  be  arrested.  Kigktfy'  v. 
fitrci,  9  M.  &  S.  533,  over-ruling  Bage  v. 
Brmueiy  3  Lev.  gg. 

7.  A  discontinuance  by  the  defendant 
as  to  pait  of  the  demand,  is  aided  by  ver- 
dict    Harvef  v.  Richards,  1  H.  B.  644. 

8.  After  a  verdict,  consideration  will 
be  piysonaed,  either  the  same  as  laid,  or  a. 
good  ope.  LaSLjfiSf.  But  here,  held,  with 
some  hfsitatin^y  that  th^  ui|certainty  in  a 
dedarauon  for  non-delivery  of  ^n  article 
sold,  stating  the  consideration  to  have 
been  a  certain  quantity  of  oil»  and  the 
thing  sold  a  certain  horse,  and  without 
adding  the  prices,  was  cured  by  verdict. 
H^ard  v.  Harris,  «  B.  &  P.'  265. 

9.  If  in  an  action  by  the  reversioner, 
file  injury  be  so  described  as  that  proof  of 
an  injuiy  to  the  possession  would  entitle 
him  tarn  verdict,  judgment  witt,  aUter  Krer* 
diet,  be  anpested.  Jackson  v.  Pcsked,  1 
M»  &  &  t84. 

10.  A  pka,  claimsBg  a  prascnptive 
light,  as  amHKtenaiitto  land,  stating  that 
tibe  ovaem  in  fee  of  the  land,  &c.  have 
faeao  used  and  accustomed,  and  of  rig^ 
oaghiiAcaet  adding,— ^from  tineimme- 
moiial,  upfn  which  issue  is  taken  and 
fiouodfer  tiie  claimant,  is  aided,since  wtth- 
•ol  proof  of  immemorial  usage  he  could 


not  have  succeeded.    Clark  v.  Kingf  3 
T.  R.  147. 

(d  9)  The  consequences  of  neglecting  to 
demur, — lastly,  of  a  repleader, 

A  repleader  will  only  be  granted,  that 
justice  may  be  done.  Symmers  v.  The 
King,  Cowp.510. 

(e)  Of  oyer. 

(e  1)  Whether  demandabk  of  a  record. 

Oyer  cannot  now  be  craved  of  a  record, 
for  example,  letters  patent,  though  pleaded 
with  a  profert  in  curid.  Formerly  the 
practice  was  otherwise.  Rex  v.  Amery, 
1 T.  R.  149. 

(e  s)  When  demandable  in  point  of  time. 

1.  The  defendant  cannot  demand  oyer 
of  an  instrument  proffered  by  the  decla- 
ration, in  a  term  subsequent  to  that  in 
which  the  plea  was  filed  Rex  v.  Amery, 
I  T.  R.  149- 

a.  Oyer  is  demandable  any  time  before 
the  twenty-four  hours  after  the  demand 
of  a  plea  are  out,  though  the  rule  to 
plead  has  expired.  Sparkes  v.  Simpson, 
3  B.  &  P.  379. 

(e  3}  What  considered  as. 

1.  If  a  party  undertake  to  set  out 
a  deed  on  oyer,  he  must  set  forth  the 
whole  of  it,  recital  and  all ;  if  he  omit 
any  part,  ei&er  the  court  will  quasb  tha 
plea,  or  the  other  side  may  sign  judgment. 
Wallace  v.  The  Duchess  of  Cumberland, 
4T.R.371. 

9.  If  ft  deed  is  pleaded  witli  a  profert, 
the  other  aide  is  entidad  to  oyer;  if, 
tfaerdbue,  it  has  been  pleaded  ee  by  mis- 
take, file  pisadiog  must  be  amended,  it 
being  a  geneml  riile  thet  leave  will  not 
be  granted  tifat  the  pfoduodon  of  a  copy 
shall  be  oyer.  ToUy^.Neshkt;  Matison 
y.AtUtum',  3T;R.  I53,n.(c). 

(c4)  Ug(^  cfeQt  iif. 
If  oyer  is  granted  of  any  instrument  er 
record,  and  it  is  set  fertii,  akiioogh  the 
party  was  net  entitled  to  ancfa  oyer,  yet 
he  wall  be  tiiereby  entitled  to  take  the 
whole  initruttent  as  part  of  his  adver- 
saiy's  plea.  J^eryv.  White,  DougL476. 

(f)  Of  aid  prayer. 
(f  0  IVk^ksr  demftndailf  ffter  imgfirlapf:e. 

▲id  payer  cannot  he  (deeded  after  a 
gi^ieral  ieapar lance.  Onsknc  v.  Smkh^ 
f  B.  &  P.  384. 
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(g)  Of  pleas  jndidarreign  amtinuance. 
(g  i)  Jvhenallowabie,  and  whether  (fright, 
.  A  plea  puis  darreign  continuance  may 
be  pleaded  at  any  time  after  the  last  con- 
tinuance, either  in  bank  or  at  N.  P.,  and 
it  is  imperative  on  the  judge  at  N.  P.  to 
receive  it  Prince  v.  Nicholson^  i  Mars. 
70 ;  5  Taunt  333, 665 :  6  Taunt.  45.    , 

(g  2)  Mode  of  objecting  to. 
The  plaintiff  cannot  object  at  N.  P.  that 
a  plea  puis  darreign  continuance  is  such  a 
one  as  ought  not  to  be  received.  Prince 
V*  Nicholson,  1  Mars.  70 ;  5  Taunt  333, 
665 ;  6  Taunt  45. 

(h)  Of  a  new  assignment. 
(hi)  PThen  allowable  or  not. 

1.  There  can  only  be  a  new  assign- 
ment where  there  is  a  special  plea.  Smith 
V.  Milles,  1  T.  R.  479. 
'  s.  Where  the  plea  has  completely  an- 
swered, and  is  fitted  to  every  item  of  the 
complaint,  the  plaintiff  cannot,  after  re- 
plying to  the  defence,  newly  assign. 
Cheasley  v.  Barnes^  10  East,  73. 

(h  d)  IFhen  unnecessary. 

The  use  of  a  second  count  is  to  avoid 
the  necessity  of  a  new  assignment,  though 
it  does  not  in  all  cases  supersede  it  Smith 
V.  Milles,  1  T.  R.  479. 

(h  3)  Legal  effect  of  where  there  are  trod 

counts. 

1.  If  a  declaration  contains  two  counts, 
to  one  of  which  the  g^eral  issue  is  pleaded, 
and  to  the  other  a  special  plea,  to  which 
tlwre  iaansw.ttnigDmeiity  tftie  plaintiff 
cannot,  on  faiting  in  the  proof  of  his  new 
aesignmni,  give  the  cause  thereby  in- 
tended in  evidence  under  the  second  count 
4tkinsims*.Maitesony  a  T.  R*  173. 

2.  A  pl.aiotifif,  by  new  assigning  to  a 
special  plea,  admits  that  he  does  not  go 
for  the  cause  thereia  specified ;  so  that 
he  cannot  give  that  cause  in  evidence 
under  a  second  coant  to  which  the  general 
issue  is  pleaded.  -Atkinson  v.  Mattntmy 
aT.R.i7a.  * 

( i )  Of  a  nolle  prosequi. 
(11)  When  alunoahle,—  as  to  a  co-defen' 

dant. 

If  in  an  action  upon  a  contract  against 
two,  one  pleads  mm  assumpsit  and  bank- 
mptcy,  and  the  plaintiff  thereupon  enters 
a  nolle  prosequi  *'  as  to  the  sevend  matters 


pleaded  by  him/'  he  may  proceed  against 
the  other.  The  argument  ^  contra  was, 
that  the  nolle  prosequi  confessed  that  the 
bankrupt  **  nan  assumpsit."  Moravia  v. 
Hunter^  2  M.  &  S.  444. 

(i  2)  When  allowable  on  a  demurrer. 

If  the  defendant  demure,  not  for  a  mis- 
joinder, but  for  a  defect  in  any  of  the 
counts,  the  plaintiff,  as  to  these,  may  enter 
a  110/^  prosequi.  Milliken  v.  Jojr,  1  B.  &  P. 
157;  Bertram  v.  Gordon^  2  Mare.  144; 
6  Taunt  444. 

( i  3)  When  not  allowable  on  a  demurrer. 

On  a  demurrer  for  a  misjoinder,  the 
plaintiff  cannot  enter  a  nolle  prosequi  as  to 
one  set  of  counts.  Drummcmd  ▼.  Dorant^ 
4  T.  R.  360;  Rose  V.  Btmler,  1  H.Bl.  108. 

(k)  €f  conusance, 

(k  1 )   When  demandable  in  point  rf  time. 

Conusance  must  be  claimed  in  the 
firet  instance,  or  at  the  firet  day.  Rex  v. 
Agar^  5  Burr.  2820. 

III.  On  the  Propeeties,  Use,  ahd 
Application  of  the  Consti- 
tuent Parts  of  Pleading, — 
Secon  dly,  in  particular  in* 

'STANCES. 

(a)  Of  the  repUcatum  de  injwrid. 

The  replication  de  injwrid  is  only  al' 
lowed  where  an  excuse  is  offered  for  per- 
sonal injuries ;  and  not  even  then,  if  the 
excuse  relates  to  any  interest  in  land,  or 
is  founded  on  a  commandment.  Jones  v. 
Kitchin,  i  B.  &  P.  76. 

Thirdly. 

[C]  The  Constituent  Parts   of  Pleading 
considered^  with  reference  to  Matter. 

I.  Relative  to  the  I^itle  of  the, 

term. 

(a)  In  relation  to  tlte  dedaratUm^ 

1.  A  declaration  V  should  always  be  en- 
titled, because  it  should  always  be  deli- 
vered, of  the  term  in  which  the  writ  is 
retomable.  The  plaintiff,  therefore,  has 
no  right  to  recover  for  a  canse  accrued 
later  than  that  term,  and  to  prevent  this, 
if  the  declaration  is  entitled  later,  the  court 
will  alter,  it  Smith  v.MuUer,  3  T.  E.  6S4. 
.2.;  In  K.  E*  a  declaration  may  be  en- 
titled of  the  term  in  which  it  is  £led  or 
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deliverod.    Cautmehe  v.  Le  Rkx^  i  East, 

133. 

3.  If  the  declaration  be  not  entitled  of 

the  term  in  which  the  wiit  is  retunudile, 
or  of  that  of  appearance,  it  ia  irregular ; 
and  judgment  cannot  be  signed  for  want 
of  a  plea  thereto.  Topping  v.  Fuge,  1  Mars. 
341 ;  5  Taunt  330. 

4.  A  declaration  entitled  generally  has 
relation  to  the  first  day  of  term.  It  may 
be  entitled  generally,  though  the  cause  of 
action  is  stated  as  having  arisen  on  the 
first  day;  since,  with  reference  to  the 
antient  proceedings  ore  tenusy  a  declaration 
is  not  supposed  to  be  delivered  before  the 
court  have  taken  their  seat,  before  which 
time,  and  on  the  same  day,  the  cause 
might  have  arisen.  Fugh  v.  Ao^imoji, 
iT.R.  ii6, 

(b)  In  relation  to  the  plea. 

1.  The  court  will  oblige  a  defendant  to 
entitle  his  plea  as  of  the  day  on  which  it 
ia  filed,  instead  of  the  term  generally,  only 
where  injustice  would  otherwise  ensue,  or 
where,  he  has  foregone  the  privilege  of 
pleading  it  by  unnecessaiy  delay ;  not, 
therefore,  where  he  files  a  plea  pms  dar- 
rem  continuance  aiter  the  day  in  bank  of 
a  matter  which  has  arisen  between  the 
verdict  and  that  day,  but  which  plea  he 
did  not  file  sooner  because  a  rule  for  a 
new  trial  was  depending,  which,  had  it  been 
grtnted,  the  plea  would  have  been  unne- 
cessary.    Lffoell  V.  Eaztqff^  3  T.  R.  554. 

2.  A  defendant  must  plead  as  of  the 
term  when  he  ought  to  have  appeared, 
according  to  the  exigency  of  the  writ  with 
which  he  has  been  serv^.  Smith  v.  Mxdr 
kr,  3  T.  R.  627. 

IL    Relative    to    the  commence- 
ment. 

(a)  In  relation  to  the  declaration, 
(a  1)  Must  correspond  with  the  number  of 

plaint^s. 

The  declaration  must  agree  with  the 
process  in  the  number  of  plaintiffs^  Rogers 
V.  Jenkins^  1  B.  &  P.  383. 

(as)  Whether  must  correspond  with  the 
number  of  defendants* 

1 .  The  mle,  thaton  joint  bailable  process, 
the  declaration  must  be  joint  against  all, 
is  without  an  exception.  Thompson  v. 
Cotter^  I  M.  &  S.  55 ;  Spencer  v.  Scott^ 
1  B.  &  P.  19.;  Stables  v.  Ashley,  Id.  49 ; 


thouf^  the  writ  and  affidavit  describe  the 
cause  of  action  to  be  several  as  well  as 
joint.  Letoin  v.  Smithy  4  E^t,  589 ;  1  Smith, 
985 ;  and  the  ^eclanUion  will  be  set  aside 
if  not  against  all,  though  it  has  been  taken 
out  of  the  office  by  those  against  whom  it 
was  filed.  Chapman  v.  Eland,  s  N.  R.  8d  ; 
and  not  merely  an  exoneretur  entered  as  to 
the  bail,  Moss  v.  Birch,  5T..R.  722.  But  in 
process  not  bailable,  the  plaintiff  may  de- 
clare separately  against  each  defendant. 
Ibid,  and  Roe  v.  Cock,  2  T.  R.  257;  and 
the  insertion  in  the  process  of  the  name 
of  one  not  named  in  the  affidavit  of  debt, 
does  not  make  the  declaration  against. the 
other  defendant  alone  irregular.  Forbes  v. 
Phillips,  2  N4  R.  98.  But  where  a  de- 
fendant is  held  to  bail  on  a  writ  issued 
against  himself  and  another,  and  the  plain- 
tiff declares  against  one  only,  the  court 
will  set  aside  th^  declaration  and  subse- 
quent proceedings.  Jonge  v.  Murray, 
1  Mars.  274,  In  bailable  process,  how- 
ever, against  two,  with  ac  etiam  against 
one,  the  plaintiff  may  declare  against  the 
latter  solely,  though  the  sheriff  arrest 
both.  Keroal  v.  Fossett,  7  TaunV  458 ; 
1  Moore,  147. 
2.  See  Bail. 

(a  3)  Whether  wntst  correspond  with  the 
character  in  xokich^  Sfc. 

The  plaintiff  may  declare  qui  tam  on 
general  process.  Lloyd  v.  Williams,  3  Wils. 
141  ;  2  Blk.  722.  But  it  is  irregular  to 
declare  in  one's  own  right  on  process  qui 
tam.    Canning  v.  Dads,  4  Burr.  241 7. 

(a  4)  Whether  nmst  correspond  with  the 
nature  qf  the  action. 
Even  where  the  proceedings  are  by 
WW,  a 'Variance  between  the  writ  and  de- 
claration in  the  nature  of  the  •  action,  or 
right  in  which  the  plaintiff  is  suing,  is  a 
ground  for  setting  the  proceedings  aside. 
Turing  v.  Jones,  5  T.  R.  402. 

(a  5)  Of  the  averment  <'  and  thereupon^  Sfc. 

The  omission  of  the  words  in  a  deda- 
ration  by  original,  "  and  thereupon  the 
plaintiff  complains,'*  is  so  far  informal, 
that,  although  the  defendant  cannot  there* 
fore  demur,  the  court  will  compel  their 
insertion.  Dobson  y.Heme,  1  B.&  P.  366.. 

(b)  In  relation  to  the  plea. 
(b.i)  Its  influence  on  the  body. 
1.  The  extent  and  meaning  of  a  special 
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plea  18  to  be  collected  from  (he  intrpduc- 
tidn.    Smith  v.  Edge,  6  T.  R.  565. 

2.  If  the  genecd^  iasue  and  a  special 
plea  be  pleaded,  and  the  latter  commenc- 
ing as  an  answer  to  part  only  of  the  de- 
mand, answers  the  whole,  it  is  bad  on 
special  demurrer.  Gray  v.  Pindar,  2  B. 
6l  p.  437. 

III.  Relative  to  the  averments  of 

TIME   AND    PLACE. 

(a)  Tn  reloHon  to  negative  avermentt^ 

A  negative  averment  need  not  be  alleged 
with  time  and  place.  Rex  v.  HoUond, 
5T.R.607. 

IV.   RELATIVE  TO  THE  CONCLUSION. 

(a)  Whether  to  the  country  or  biihop  in  the 

ease  (^ amarrv^e  airoad. 

Where  a  marriage  has  been  solemnized 
abroad,  so  tfiat  the  court  cannot  send  a 
writ  to  any  bishop,  the  lawfulness  of  the 
marriage  must  of  necessity  be  tried  by 
a  jury,  and  therefore  the  replication  of 
ne  unquee  acample  must  conclude  to  the 
country.     Ilderton  v.  Uderton,  e  H.  B. 

146- 

(b)  Whether  with  a  verification  or  to  the 

country. 

(b  1)  General  rules. 

Where  a  replication  denies  the  lyhole 
substance  of  the  defendant's  plea,  the 
plaintiff  m^y  tender  issue  and  conclude  to 
the  country.  But  where  he  selects  one 
out  of  several  facts,  he  may  traver^  that 
one  and  conclude  with  a  verification.  To 
the  first  bn^nch  of  the  rule  there  are  ^- 
ceptions  established  by  usage  and  pre- 
cedent. Ifedges^y*  Sandon,%T*l^  439; 
DougL  430. 

(ba).  Whsn  toith  ^  verification, — in  fhe 
cases, — 1.  Clf  a  replication  to  a 
plea  of  usury  >— 9.  In  pleadings  in 
actions  on  sheriffs*  bonds: — a.  In 
pleadings  in  actions  against  bail, 

1.  In  an  action  on  a  bill  of  ex- 
change, if  there  is  a  plea  of  an  usuHqus  • 
agreeooent,  and  that  the  hill  was  given  in 
consequence  thereof  the  plaintiff  may 
formsily  traverse  the  usurious  agi^ement, 
and  conclude  with  a  verification.  Smith  y. 
Dovers,  DougL  438. 

d.  If  to  a  plea  of  performance  generally 
to  an  action  on  a  sheriff's  bond,  the 
plaintiff  reply  «  particidar  warrant,  and 


that  the  defendant  ought  to  bi^ve  made  due 
return,  &c.  bat  neglected,  &c.  he  ought  to 
conclude  with  a  verification.  Se^re  v. 
itftaiM,  Cowp.575. 

3.  A  verification  is  the  proper  con- 
clusion of  the  replication  to  a  plea  to  a 
scire  facias  against  bail, — **  that  the  prin- 
cipal died  before  the  return  of  any  ca.«a.,—" 
when  the  replication  mentions  a  particular 
ca,  sa.,  and  alleges  that  he  was  alive  at 
the  return  thereof.  Chandler  v.  Roberts, 
Dougi.  $8  ;  Henderson  v.  Withy,  2  T.  U. 

576. 

(b  3)  When  toith  either,-^in  the  case  of  a 
replication  to  a  plea  of  gaming. 

A  replication  to  a  plea  of  gaming  to 
debt  on  bond,  that  tne  bond  was  for 
money  justly  due,  and  not  for  securing 
money  won  at  plajr,  may  conclude  either 
with  a  verification  or  to  the  country. 
Hedges  v.  Sandon,  %  T.  R.  439. 

(c)  Of  the  prayer  of  judgment, 
(ci)  Against  the  further  maintenance,  Sfc> 

1.  A  plea  in  the  common  form,  and 
not  against  \hie  further  maintenance  of 
the  suit,  goes  to  the  time  of  action  com- 
menced, not  of  plea  pleaded.  Le  Bret  v. 
FafUUm,  4  East,  508. 

2.  A  plea,  shewmg  a  disability  in  the 
plaintiff  to  sue,  or  other  matter  of  defence, 
accured  since  action  brought,  must  pray 
judgment  against  the  yWr^Aer  mainten- 
ance of  the  action',  and  not  against  main- 
taining it  generally.  Le  Bret  v.  PapiUon, 
4  Eas^  503. 

(c8)  Against  a  cert^Scated  bankrupt,  or 

insolvent. 

A  plaintiff,  who  is  only  entitled  to 
judgment  against  the  fotnre  estate  and 
effects  of  the  defendant, — ^for  instance,  a 
bankrupt  or  insolvent, — cannot,  in  plead- 
ing, prav  judgment  generally,  but  must 
confine  it  to  uie  foture  estate  .and  effects. 
Wilson  V.  Kemp,  2  M.  ^  S.  549. 

V.  Relative  to  the  paoFERT. 

(^)  When  not  requisite. 

(fii)  In  pleading  a  feqfffment*. 

In  pleading  a  feoffinent,  if  the  writings 
by  which  it  was  accompanied,  is  a  deed, 
no  profert  need  be  made.  Read  y.Btvok-^ 
m4A,3T.  R.  156. 
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(a9)  /«  pkadimg  m  emvcyaneg  nnder  the 
sMut€  qfvses. 

In  pleading  a  conveyance  und^r  the 
Statute  of  Uses,  a  profert  of  the  deed  U 
vimeceasaiy.  Read  v.  BrookmaUy  3  T.  R. 
156. 

(a  3)  Wkcrc  the  deed  uinducpiiitnt. 

Vide  supra,  334,  XL  (a  8). 

(b)  Whentxcuied. 

The  loes  of  a  deed  by  time  and  accident, 
or  by  any  odier  caaaalty,  is  a  sufficient 
reason  for  dispensing  with  a  profert  in 
pleading.  As  is  likewise  the  circumstance 
that  tiie  deed  is  in  the  hands  of  the  opposite 
party,  or  destroyed  by  him.  jUad  v. 
Erooisman,  3  T.  R.  151 ;  Tottjf  v.  Nesbitt, 
U.  153,  n.  (c). 

VI.  Kelativz  to  this  subscriptiov. 

(a)  In  relaium  to  a  declaration. 
(ai)  The  pledges. 

The  omission  of  pledges  at  the  end  of 
a  dedaration  in  K.  B.  is  not  demurrable. 
Amm.  3  T.  R.  157.  See  How  v.  Deniny 
3  Wils.  142. 

(b)  In  relatiau    to  a  plea  puis  derrem 

contittttance. 
(bl)  Theqffidavit. 

A  plea /MM  tiarreigtt  continuance,  though 
no  plea  in  abatement,  must  be  verified  by 
affidavit,  whether  pleaded  at  N.  P.  or  in 
Bank.     fVilhugh^  v.  WilkitUy  9  Smith, 

396- 

VIL   RELATIVE    TO   THE    STATEMENT 

OF  THOSE  Circumstances,  THE 

COMBINATION  OF  WHICH  FOEMS 
THE  SUBSTANCE  OF  PLEADING, 
-*AND  FIRST,    IN  RELATION  TO 

THE  Constituent  Parts  of 
Pleading  combined. 

(a)  J  statement  must  be  circumstantialf^^ 

general  rule. 
(a  1)  AUegari  non  debuit  quod  probatum 

turn  relevat. 
In  pleading,  it  is  unnecessary  to  allege 
what  need  not  be  proved.    Rex  v.  Bwrks, 
7T.R.4. 

(as)  Prolixiiy  mast  be (Tcoidtd. 

The  court  wiU  censors  an  unnecessary 
length  of  pleading.  Yates  v.  Carlisle, 
1  Blk.  370. 

(a  3)  A  generality  must  be  restrained  by  a 

particularity. 
Every  indictment  ought  to  bo  so  framed 


as  to  conTey  to  the  party  charged,  a  cer- 
tain knowledge  of  the  crime  iynputed  to 
him.  If  expressions  <ure  uied,  which 
leave  it  in  doubt  whether  all  of  several 
fiicts,  or  some  only  are  charged  against 
him,  subsequent  averments  must  be  used 
defining  and  tying  up  this  generality. 
Thus,  in  an  indictment  for  perjury,  or  for 
obtaining  money  under  false  pretences, 
the  wordT'*  fiaJsely/'  &c.  leaves  it  in  doubt 
(from  its  received  signification  on  those 
occasions)  what  of  the  facts  alleged  are 
meant  to  be  charged  as  false,  and  which, 
dierefore,  the  defendant  must  come  pre- 
pared to  deny.  The  prosecutor  therefore, 
must  go  on,  in  order  to  give  the  defendant 
certain  notice  of  the  very  charge,  to  se- 
parate, by  specific  averments,  all  that  is 
meant  to  be  relied  on  aa  ftJse.  It  is  true 
indeed,  that  the  indictment  might  nega- 
tive, one  by  one,  every  one  of  the  facts, 
&c.  and  that  that  would  not  vitiate, 
though  some  were  true.  But  the  law  will 
not  suppose  that  that  will  be  done,  if  it  be 
in  the  knowledge  of  the  prosecutor,  that 
some  of  them  are  true.  An  ipdictmtofc 
for  obtaining  money,  &c.  for  want  thereof, 
was  held  bad  on  error.  Rex  v.  Perrott, 
2  M.  &  S.  379. 

(a  4)  A  particularity  restrains  a  generality. 
If  a  party,  in  pleading,  use  a  generic 
term,  comprising  therefore  many  species 
or  particulars,  and  afterwards  use  an  aver-, 
ment,  defining  which  particular  or  species 
of  the  number  he  insists  on,  he  is  tied  up  to 
that  particular  one.  ^The  reason  may  be, 
because  he  leads  his  adversary  to  suppose 
he  only  means  to  rely  on  that,  who  &ere- 
fore  confines  bis  proof  accordingly).  Harris 
V.  Mantky  3  T.  R.  307 ;  Res:  y.  Perrott^ 
«  M.  &  S.  379. 

(a5)  Where  the  facts  Ue  within  the  know- 
ledge of  both  parties. 
If  the  defendant  pleads  a  fact  which 
liea  as  much  within  his  own  as  tl^e 
plaintiff's  knowledge,  he  must  pl/ead  it 
particularly.  The  plaintiff  is  aware  of  the 
ract,  but  he  cannot  know  what  particular 
part  of  it  the  defendant  relies  on*  Hill  v» 
Montagu,  a  M.  &  S.  378. 

(b)  A  statement  must  be  circumstantial, — 

particular  instances. 
(b  1)  In  pleading  an  estate  less  than  a  fee. 
Wherever  a  particular  estate  is  pleaded, 
its  original  must  be   shewn.     Johns  v. 
IVhitley,  3  Wils.  65. 
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(b2)  In  pleading  a  contract. 

A  party  who  pleads  a  contract,  must 
set  it  out,  if  he  be  a  party  to  the  contract., 
HUH.  Montagu,  2  M.  &  S.  378. 

(b  3)  In  pleading  anon-existing  grant. 

In  pleading  a  non-existing  grant,  all 
the  forms  heretofore  observed  in  pleading 
deeds,  except  the  profert,  must  be  ob- 
served.    Hendy  v.  Stevenson,  1  o  Blast,  55. 

(b  4)  In  pleading  that  the  memorial  of  an 
annuity  was  insufficient. 

In  an  action  on  a  bond  conditioned  for 
the  payment  of  an  annuity,  a  plea,  stat- 
ing Uiat  a  memorial  of  the  bond  had  been 
enrolled,  and  after  reciting  the  memorial 
that  it  was  not.  a  good  and  sufficient  me- 
morial according  to  the  form  of  the  statute; 
without  stating  in  what  particulars  it  was 
defective,  or  alleging  that  no  other  me- 
morial had>been  enrolled,  is  bad  on  spe- 
cial demurrer.  Simmons  \.  Hunt,  1  Mars. 

(b  5)  In  pleading  privilege  rf  qffice. 

Plea  of  privilege  for  a  Goth  clerk  in 
chancery  ought  to  allege,  that  defendant 
is  actually  attendant  on  the  office ;  that 
being  the  ground  of  the  privilege.  Crold- 
smithy.  Bgynard,  2  Wib.  aa8. 

(b  6)  In  pleading  proceedings  in  courts  of 
limited  jurisdiction. 

,  t.  In  actions  in  inferior  coorts,  every 
thing  essential  to  give  the  court  jurisdic- 
tion, must  be  averred  in  the  declaration ; 
therefore,  that  the  facts  which  constitute 
the  gist  (^the  action,  happened  within  the 
jurisdiction;  for  example,  the  considera- 
tion of  the  defendant's  promise,  as  well  as 
the  promise  itself.  An  cmussion  in  this 
particular  is  not  aided  by  verdict,  since  no 
facts  need  be  proved  but  what  ar6  averred. 
Trevor  v.  Wall,  1  T.  R.  151.         .      . 

fi.  Where  the  judgment  of  a  court,  out 
of  the  ordinary  course  of  law,  and  not 
authorized  by  a  public  act  of  parliament, 
i^  pleaded,  tlie  nature  of  its  jurisdiction 
must  be  shewn.  Unwin  v.  JFolseley,  1 T.  R. 
674. 

(b7)  In  pleading  a  commitment /or  ob- 
structing judicial  proceedings. 

.  In  a  plea,  justifying  a  commitment  for 
obstructing  judicial  proceedings,  the  means 
used  must  be  shewn.  SpUsbury  v.  3ftc- 
klethwaite,  1  Taunt.  146. 


(b  8)  In  pleading  an  arrest,  on  the  ground 

of  suspicion. 

A  plea,  justifying  on  the  grouud  of  sus- 
picion, must  detail  the  circumsitances 
which  induced  it  Muir  v.  Kaye,  4  Taunt. 

34. 

(b  9)  In  making  title  under  a  corporation 
incorporated  anew. 

If  a  corporation,  having  been  dissolved, 
is  incorporated  anew  by  an  original  char- 
ter, it  is  unnecessary,  in  making  title 
under  the  new  charter,  to  mention  the  fact 
of  the  previous  incorporation.  Rex  v. 
Amery ;  Same  v.  Monk,  1  T.  R.  589. 

(b  10)  In  pleading  an  exclusive  mode  of 
election  under  a  charter. 

Where  the  question  is,  whether  a  mode 
of  election  used  under  a  charter  of  incor- 
poration, is  in  exclusion  of  any  other ;  to 
plead  the  bare  usage  is  not  sufficient, 
without  negativing  the  right  of  election  in 
any  other  way.  Rex  v.  Bellringer,  4  T.  R. 
810. 

(b  1 1)  In  actions  for  foreign  money. 

In  an  action  for  the  non-payment  of 
foreign  money,  it  is  necessary  to  shew  the 
value  in  English  money.  Rex  v.  Holland, 
5  T.  R.  607. 

(b  12)  7ft  an  information  for  smuggling. 

An  information,  stating  a  vessel  to  have 
been  within  four  leagues  of  the  coast, 
*'  having  on  board  Geneva,  liable  to  for- 
feiture on  being  imported  into  this  king- 
dom," is  bad  for  the  uncertainty,  the 
Geneva  being  permitted  to  be  imported, 
unless  under  certain  restrictions,  which 
ought,  therefore,  to  have  been  set  forth, 
and  the  case  brought  within  them.  The 
Attorn^  General  v.  Lemerchant,  1  Anst. 

52. 

• 

(c)  A  statement  must  be  circumstantial,-^^ 

lastly,  exceptions  to  the  general  rule. 

(c  1)  Of  facts  which  the  court  vnll  notice 

ex  ^cio, — privilege  of  peerage. 

Privilege  of  peerage  will  be  noticed 
without  pleading.     Lofft.  49. 

(c  2)  In  relation  to  an  estoppdy^^^generol 


A  party  need  not  aver  any  thing  in 
pleading  which  his  adversary  is  estopped 
from  denying.  Wilson  v.  Hobday,  4  M. 
&  S.  125. 
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(c  3)    In  reUUum  to  an  estoppely^-^xohere 
the  truth  appears. 

An  estoppel  is  only  conclusive  until  the 
truth  appear;  a  party;  therefore,  cannot 
rely  on  an  estoppel,  who  upon  the  face  of 
the  pleadings  has  -  confened  the  truth. 
Ludjord  v.  Barber,  1  T.  R.  86. 

(c  4)  Of  facts,  fskost  existence  or  negation 
will  be  presumed  J — andfirstywher^ 
the  knowledge  lies  whcify  with  the 
adverse  party. 

'  In  pleadin^^,  if  the  knowledge  of  a  state 
of  things,  which,  if  existing,  favour  one 
party.  Lies  rather  with  him  than  his  ad- 
versary, their  non-existence  will  be  pre- 
sumed, until  he  avers  that  they  do  exist. 
Wilson  V.  Hobday,  4  M.  &  S.  120. 

(c5)  Secondly,  where  the  adverse  party 
has  admitted  their  existence  or  ne- 
gation. 

In  pleading,  if  the  one  party  has,  by 
his  conduct,  admitted  the  exbtence  of  a 
particular  state  of  things  necessary  to  the 
support  of  hia  adversary's  claim  or  defence, 
ajid  it  also  lies  peculiarly  in  the  knowledge 
of  such  party,  rather  tlian  his  adversary, 
whether  or  not  they  do  exist,  their  exist- 
ence will  be  taken  for  granted,  until  he 
avers  to  the  contrary.  Wilson  v.  Hobday, 

4M.&S.  lao. 

(c  6)  TMrdbf,  in  suits  against  ecclesiastics* 

The  presumptions  are,  that  every  man 
conforms  to  the  law.  Therefore,  ecclesi- 
astics need  not  prove  that  they  have  read 
the  thirty-nine  articles,  or  the  like,  until 
a  presumption  to  the  contrary  has  been 
raised.    Pqwei  v.  Milbank,  2  Blk.  851. 

(c  7)  Fourthfy,  in  suit  for  defaming  a  can- 
tSdaiefor  a  seat  in  parliament. 

In  a  declaration  for  defaming  a  candi- 
date to  serve  in  parliament,  the  writ  heed 
not  be'  stated.  Harwood  v.  Astley,  1  N.  R. 

47. 

(c  8)  Fifthly,  in  an  action  upon  a  charter- 
party. 

Covenant  on  a  charter-party,  by  the 
owner  against  the  freighter.  The  cove- 
nants on  the  defeotdanf  s  parts  were,  that 
they  should  load  a  full  cargo.  No  claim 
for  sJiort  tonnage  was  to  be  admitted,  or 
aliowance  made  for  the  same  hy  the  de- 
fendant, unltss  certified  by  dditodant's 


president,  &c.  which  preeidcnt  should 
give,  if  reasonably' demanded,  '•*'  and  also 
unless  such  short  tonnage  be  made  to 
appear,  on  arrival  in  the  Thames,  by  the 
survey  of  four  shipwrights."  The  defen- 
dants' president  refused  to  certify  a  de- 
ficiency which  was  averred  to  exist. 
Motion  in  arrest  of  judgment,  for  not 
averring  such  survey,  had  been  made,  &€. 
Judgment  for  the  plaintiff.  For  by  aver^- 
ring  a  request  and  refusal  by  the  com- 
pany's president  to  grant  a  certificate,  and 
having  thus  shewn  that  it  was  impossible, 
through  the  default  and  neglect  of  those 
persons,  to  perform  that  which  may  be 
assumed  to  be  a  condition  precedent,  that 
was  equal  to  performance.  That  thus  a 
right  of  action  for  compensation  for  short 
tonnage  being  once  vested  in  the  plaintiff, 
it  could  only  be  divested  by  a  subsequent 
non-feasance,  namely,  neglecting  to  pro- 
cure a  survey ;  and  if  the  fact  was  so,  it 
was  for  the  defendant  to  plead  it  It  was 
a  circumstance  which  was  to  defeat  the 
plaintiff's  right  of  action  once  vested,  and 
was  therefore  in  its  nature  matter  of  de* 
fence.  Hothamv.  The  East  India  Com- 
pany, 1  T.  R.  638. 

(c  9)  Sixthfyy  in  an  action  upon  a  bail  bond. 

On  demurrer  to  a  declaration  on  a  bail 
bond,  for  a  contempt,  the  court  will  not 
presume  the  plaintiff  had  no  authority  to 
take  bail ;  but  some  case  must  be  made 
upon  the  pleadings.    Say  v.  Ellis,  2  Blk. 

955. 

(c  10)  Lastly^  in  an  action  against  a  bailee, 

for  the  consequences  rf  a  want  of 

qualificaiiQU^ 

Whera  a  bailee  undertakes  to  procure  a 

qualification,,  viithout  whieb  the  property 

would  be  liable  to  seizure,  if  afterwards 

seised,  as  for  #ant  of  qualification,  the 

proof  that  he  was  qualified  lies  upon  the 

bailee;  and  it  is>  sufiicient,  in  an  action 

against  bim  fer  the  loss,  to  aver  generally 

that  they  were  seized  aa  forfeited  for  the 

particular  cause.  •  Baker  v.  lAscoe,  7T. 

R. 171. 

(c  11)  In  relation  to  the  case  where  the 
facts  lie  wholly  toithin  the  knowledge 
of  the  adverse  party. 

1.  Where  circumstances  be  peculiarly 
within  the  knowledge  of  one's  adversary, 
a  summary  statement  is  sufficient.  Gale 
V.  Reed,  8  East,  80. 
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s.  In  ploidHig,  wh«r»ono  partjr  thrown 
a  charge  upon  his  adversaiy,  he  may 
plead  it  in  general  termB,  aince  he  eamiot 
be  Buppeaed  cognisaot  of  the  particalar 
nature  of  it.  Hen^e^  in  an  action  for  not 
r^paking  a  private  way,  which  the  defen- 
dant is  bound  to  repair  as  owner  of  an 
estate,  the  declaration  may  state  that  the 
defendant  waa  bound  by  reason  of  his  pot^ 
9et9Hm.    Rider  v.  Smith,  3  T.  R.  766. 

(el2)  In  relation  to  the  ca9e  where  the 
detmt  wiil  he  prolix . 

t.  Where  a  subject  comprehends  multi- 
plicity of  mutters,  there  to  avoid  prolixity, 
gerierality  of  pleading  is  allowed.  But  if 
fhere  be  any  thing  specific  in  the  subject, 
though  consisting  of  a  number  of  acts,  they 
must  all  be  enumerated.  T Antony,  Stuart, 

iT.  11.753. 

9.  Where  a  matter  consists  of  a  multi- 
plicity of  circumstances,  insomuch,  that 
to  plead  it  particularly  would  tend  to  pro- 
lixity, then,  for  the  sake  of  avoiding  in- 
convenience, general  pleading  is  allowed. 
Thus,  in  the  case  of  a  plea  of  fraud  and 
covin.     Hut  V.  Montague,   2  M.  &  S. 

378,  879- 

(c  13)  In  relation  to  matters  in  aggrava- 
tion. 

Matter^  laid  by  way  of  aggravation, 
may  be  alleged  in  general  terms.  Cham* 
herlain  v.  Green/ieQ,  3  Wils.  39a. 

(c  14)  In  a  declarationfor  a  copj/holdjine. 

The  declaration  in  an  action  for  a  copy- 
hold fine,  may  state  generally  that  the 
defendant  was  indebted  to  the  phiintiff  in 
lueh  asum,  for  areasonable  fine  due  and 
payable  by  him.  Whitehead  v.  Hwnt, 
Jkrniji*  797,  n. 

(c  15)  In  a  plea  by  bail,  justifying  an 
entry  to  eeatchfor  principal. 

Bail  justifying  an  ehtr>  into  a  house  to 
^IS^rch  fbr  their  principal,  may  aOm  ge- 
nenOly  that  they  duly  became  bail,  and 
entered  into  a  recognizance,  without  stat- 
ing that  the  principal  was  delivered  to 
them.     Sheers  v«  Brooks,  2  H.  B.  iso. 

(c  16)  Averment  that  a  power  was  forced 

into  a  war. 

An  averment  that  a  power  was  forced 
to  proceed  to  hostilities,  becanse  a  treaty 


had  been  broken,  it  sufficient    iUx  v. 
HoUond,  5  T.K.6o^. 

(d)  In  relation  to  repugnancy. 
(d  1)  Repugnancy  defined,  in  a  particular 

instance. 

A  replication  is  re|>ugnant,  if  it  demand 
the  whole  sum,  and  acknowledge  satisfiBur- 
tion  of  part.  Vigers  v,  Aldrich,  4  Burr. 
248s. 

(e)  In  relation  to  subtlety. 

Subtlety  in  pleading,  in  order  to  ensnare 
the  adverse  parW,  is  not  permitted.  JFhite 
V.  Howard,  3  Taunt  339. 

(f)  In  relation  to  jnMtj^. 

In  pleading,  a  party  who  is  identified 
with  another,  is  subjected  to  the  same 
rules  by  which  that  other,  had  he  been 
the  party  to  the  suit,  would  have  been 
bound.  Irilson  v.  Hobday,  4  M.  &  S.  120. 

(g)  In  rdation  to  the  case  where  a  form  is 
prescribed  by  statute,     . 

Semhie,  that  if  an  act  of  parliament 
provide  that  such  a  form  of  pleading  shidl 
be  pursued,  the  coitfts  will  allow  no  de- 
vtttion  from  it  Rex  v.  Perrott,  2  M.ft  S; 

379- 

(h)  In  relation  to  departure, 
(h  1)  In  proceedings  against  bail, 

1.  If  to  a  pka  to  a  scire  facias  against 
bail,  that  no  ca.  sa.  was  wen  out,  the 
plaintiff  reply  that  one  was  issued,  and 
returned  non  est  inventus,  and  the  defend- 
ant rejoin  that  the  ca,  sa,  did  not  lie  four 
days  in  the  sheriff's  oflliee,  it  is  a  departure 
from  the  plea.  Powell  v.  Taylor,  4  T.  R. 
587,  n.  (b> 

2.  A  plea  by  bail  sued  on  their  reco|^ 
nisance,  that  no  ca.  so,  waa  dufy  iasned 
against  the  principal,  is  nnintai^  by  a 
rejoinder,  shewing  that  the  ca.  sa,  set 
forth  in  die  replication  was  issued  into  an 
improper  county.  Dudlow  v.  Whatchom^ 
16  East,  39* 


(h  2)  In  pleadings  relative  to  an  amtuity. 

If  to  an  action  for  an  annuity  the  de- 
fendant plead  that  n&  such  memorial  was 
enfoUed  as  is  required  by  the  Aumity  Act; 
and  the  plaintiff  reply,  setting  ferlh  a  me- 
mocM^  whichon  the  feee of  it  is  poiaoaBft 
totheaciy  a  rejoinder  deoiying  the  tnitk 
of  a  feet  alleged  by  the  memorial,  and 
which;  if  untrue,  vitiates  it,  i«  a  departam 
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from  tb«  pko.     Prtted  v.  tht  Dueketa  of 
Cmnberimd,  4  T.  R.  585 ;  2  H.  B.  s8o. 

(h3)  In  rtlatum  io  pieadingM  <tf Judgments 
amfeSBed  m  ifjuU 

A  rejoinder,  tbat  the  judgment  waa 
confessed  as  well  for  the  defendant's  own 
demand,  as  in  trust  for  other  creditors,  is 
a  departure  from  a  plea  uhich  stated  that 
the  stun  for  which  the  judgment  was  con- 
fessed was  due  to  the  defendant.  Tolputt 
V.  Wetts^  1  M.  &  S.  395. 

VIII.  RELATIVEtOTHlSTAtEMEWtOr 

THOSE  Circumstances,  the 

C0MB1KATIO:f7  OF  WHICH  FORMS 
THE  SUfrSTANCE  OF  PlEADIKG. 

— Secoitblt,  in  relation  to 
THE  Constituent  Parts  of 
Pleading  in  Detail. 

(a)  In  relaium  to  pleas  in  general 

(a  1)  TAe  time  ascertained  to  which  the 
pUa  must  relate, 

A  plea  goes  to  the  time  of  action  com- 
menced, and  not  of  plea  pleaded.  There- 
lore,  a  plea  of  set-off  that  the  pkintiff  was 
indd>ted  before  and  at  the  time  of  plea 
pleaded,  is  bad.  Evans  Y.ProsseTf^T.R. 
186,  over-nillngy  comme  semUe^  SuUitan 
V.  Montague^  Doogl.  112. 

(a  2)  In  relation  to  a  previous  xoaiver  qf 
matter  qf  defence* 

Where  a  party,  having  an  opportunity, 
neglects  to  rely  on  a  defence,  he  wfti ves  it. 
Buxtwiy.Mardm^  1  T.  R.  80.  Hence,  if 
a  party  do  not  avail  himself  of  the  oppor* 
tmdtj  of  pleading  matter  in  bar  to  the 
original  action,  he  cannot  afterwards  plead 
it,  either  in  another  action  founded  on  it^ 
or  in  a  scire  faeia$,  Erving  v.  Peters, 
3T.B.  68g. 

'  (b)  In  relation  to  pleas  in  justification. 

A  piom  must  admit  the  facts  it  profeasa 
to  jintify.    Taylor  v.  Cofc,  3  T.  R.  aQS. 

(c)  In  rebtitm  iopieas  when  under  terms  ef 

pkading  ksuabfy. 

(c  1)  General  rfdes. 

1.  The  rule  Chat  where  a  defendant  is 
bnder  terms  of  pleading  issuably,  he  cannot 
|mt  ih  a  plea:  which  does  not  go  to  the 
merito,  cannot  be  dispensed  whh  in  any 
instance.  Stadhobne  v.  Hodgson,  fi  T.  R. 
3^0- 


fi.  Tbs  term  **  plteding  isMiibly,"  in  a 
jttdge^B  Older,  means,  not  merely  a  plea  on 
which  issue  may  be  taken,  but  one  that 
gees  to  the  merits,  and  is  not  for  delay. 
Simeon  v.Thon^fson^  8T.R.  71. 

3.  A  plea  by  a  defendant  Qndef  terafs 
of  pleadmg  issuably,  cannot  be  treated  as 
a  nullity,  because  defective  in  its  form. 
Thellusson  v.  Smith,  5  T.  R.  153. 

4.  A  plea  which  is  not  an  answer  to  the 
whole  declaration,  and  cannot^  from  its 
uncertain  form,  be  applied  to  any  parti- 
cular part  of  it,  may,  when  the  defendant 
is  under  terms  of  pleading  issuably^  be 
treated  as  a  nullity.  Macdmmell  y,  Mae- 
donneU,  3B.&P.  174. 

5.  Where  a  defendant,  under  terms  of 
plying  issuably^  pleads  non-issuably  to 
any  part  of  the  plainti£f's  demand,  for 
instance,  demurs  specially  to  part,  the» 
plaintiff  may  sign  judgment  for  the  whole. 
Cuming  v.  Sharkmd^  1  East,  411. 

(c  9)  Particular  instances  qfiUuakk  pkaa, 
namely,  l.  Plfia  of  tender: — a.  Plm 

of  the  Statute  (f  Limitations  :^^2' 
Pkas  by  bail  qf  nul  tid  record, 
and  no  ca,  sa, : — ^4.  Plea  by  bail  of 
a  member  qf  parliament  qf  error 
pending  :^^  Ueneral  demurrer. 

1 .  A  tender  is  an  issuable  pl|Ba,  within 
the  terms  of  pleading  issuably  under  a 
judge's  order.    Noone  v.  Smitn^  1  H.  B. 

369. 

a.  A  defendant,  under  terms  of  plead- 
ing issuably,  may  plead  the  Statute  of 
Limitations.  Rucker  v.  Hannay,  3  T.  R. 
124,  oVef*faling,  as  to  this  mat^,  Stad- 
hohne  v.  Hodgsbn,  d  T.  R.  390. 

3.  If  a  defendant  in  ah  action  on  a  re- 
cognizance of  bail  under  a  judge's  order  to 
plead  iteuably,  plead,  1.  md  iiel  record; 
2.  that  no  ca.  sa.  was  sued  out  against  the 
principal : — iuch  pleaft  niay  be  considered 
as  issuable.  Hartley  v.  liod^on,  1  Moore, 
430. 

4«  A  plea  by  the  bail  of  a  member  of 
pturliament,  undet*  stat.  4  Geo.  Ill,  c.  3^, 
that  error  is  pendihg  On  the  judgment 
agaihstthdr  principal,  is  in  bar,  and  is  an 
issuable  plea  within  a  judge's  drdefr.  Curl- 
ing V.  Innes,  a  H.  B.  373. 

5.  A  demurrer  on  the  merits  is  add  Ibsu«> 
able  plea  within  the  meaning  ef  an  orte 
for  time.  fVright  v.  Russell^  a  Elk.  943  { 
,3Wils.  53<>- 
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.{c 2)  Particular  instiifKes  of  pkas  not 
issuabky  namely,  i.  rka  of  alien 
enemy: — s.  Sham  plea  of  judgment 
.  recovered : — 2*  Special  demurrer. 

1 .  The  plea  of  alien  enemy  is  not  an 
isBuable  plea  within  a  judge's  order. 
Simeon  y.  Thompson,  8  T.  R.  71. 
'.  s.  Judgment  recovered  in  another 
court,  if  hlaiBf  is  no  plea  when  under 
terms  of  pleading  issuably.  Cave  v.  Aaron, 
3  Wils.  33;  Heron  y.  Heron,  1  Blk.  576. 

3.  A  special  demurrer,  though  pot 
merely  for  delay,  is  not  allowed  when 
under  terms  of  pleading  issuably.  Bell  v. 
Da  Costa,  2  B.  &  P.  446.  So  that  if  a 
defendant,  undertermsof  pleading  issuably, 
puts  in  a  special  demurrer,  the  plaintiff 
may  sign  judgment.  Berry  v.  Anderson, 
7T.R.530;  Gray  v.AA/ofi, 3 Burr.  1788. 

(d)  In  relation  to  sham  pleas. 

It  is  a  high  contempt  to  raise  a  difficult 
question  of  law  by  a  sham  plea.  Charles 
V.  Marsden,  1  Taunt.  224. 

(e)  In  relation  to  the  issue  in  fact. 

(e  1)  Must  consist  of  an  affirmative  and 

,  negative. 

Two  affirmatives  cannot  make  an  issue. 
Dougl.  6o. 

(e  2)  What  alkgations  are  traoersahle,  or 
,  issues  material, — rule  in  the  case, 
1 ;  Where  several  facts  are  alleged: 
— 2.  Of  a  formal  traoerse. 

1.  Where  two  distinct  &ctB  are  stated, 
each  of  which  is  essential  to  the  party's 
case,  his  adversary  may  traverse  either. 
Grinrux>od\.  Barrit,  6  T.  R.  462. 

2.  Whether  a  formal  traverse  is  mate- 
.rial  or  immaterial,  depends  upon  whether 
the  fact  it  asserts  is  essential  to  support 
the  inducement  to  the  traverse.  Thrale  v. 
The  Bishop  of  London,  1  H.B.  376. 

(e  3)  What  allegations  are  traversable,  or 
issues  materialf'^-example  of  a  ma- 
terial issue,  namely,  in  the  case  of 
nil  debet  w  assumpsit. 

Issue  joined  on  nil  debet  in  assumpsit 
on  a  IttLl  of  exchange,  is  a  material  issue. 
Harvey  v.  Richards,  i  H.  B.  644.  Vide 
s^ra  326,  that  such  plea  may,  in  the  firet 
instance,  be  considered  a  nullity. 


(e  4)  What  allegations  are  traversable,  ot 
issues  material, — examples  of  im* 
material  issues,  namely,  in  the  cases 
of  the  traverse  <f,  i.  A  general, 
right  presumed  by  law : — 2.  A  plea 
of  performance:"^^.  Of  reasonable 
time, 

1.  Trespass  for  fishing  in  a  free  and  a 
several  fishery.  Plea  that  the  locus  in 
quo  is  an  arm  of  the  sea  tn  which  every 
subject  has  a  right  to  fish.  Rephcation 
claimed  an  exclusive  right,  and  traversed 
that  every  subject  had  a  right  to  fish  in  the 
said  arm  of  the  sea.  Objected,  that  the 
averment  upon  which  the  issue  was  ten- 
dered was  only  a  consequence  of  law  re- 
sulting from  the  premises.  But  held,  that 
the  issue  was  well  tendered.  The  Corpo- 
ration of  brford  v.  Bkhardson,  4  T.  R. 
437 ;  but  judgment  reversed,  5T.  R.  367 ; 
2  H.  B.  182;  1  Anst  231 :— in  which  it 
was  held,  that  where  a  fact  is  stated  from 
which  the  law  presumes  a  general  right  of 
all  the  king's  subjects,  that  must  be  nega- 
tived by  a  particular  contradictory  right. 
The  issue  cannot  be  on  the  general  right; 
Bkhardson  v.  Mayor  of  Orford^  i  Anst. 

a3*- 

2.  Issue  caimot  be  taken  on  a  general 

averment  of  performance.  Suqffe  v.  MimUy 
Cowp.  578. 

3.  In  trespass  for  breaking  and  entering 
the  plaintiff's  house,  and  continuing  therein 
from,&c.  till  the  commencement  of  thesuit; 
the  defendant  as  to  the  continuing  in  the 
house  for  a  part  of  the  time,  *'  to  wit,  for 
the  space  of  two  days,"  justifies  as  sheriff 
under  a  Ji.fa.  issued  ag^nst  the  goods  of 
T.  K.  deceased,  in  the  hands  of  the  plain- 
tiff's  wife,  as  administratrix,  to  be  admi- 
nistered; and,  that  having  just  grounds 
to  believe  that  there  were  goods  in  the 
plaintiff's  house  liable  to  be  seized,  he 
entered  to  search  for  the  same,  and  staid 
therein  for  the  space  of  time  in  declara- 
tion mentioned,  the  same  being  a  reason- 
able time  in  that^behalf.  The  replication 
alleges  that  the  two  days  mentioned  in 
the  plea  were  ap  unreasonable  length  of 
time  for  the  defendant's  searching  for  the 
goods;  and  then  new-assigns.  Held, that 
the  replication  was  bad,  as  tendering  an 
immaterial  issue,  and  as  being  double. 
Cooky.Birt,  1  Mars.  333;  5  Taunt.  765. 

(e5)  Mode  &f  proceeding  om  an  immattrial 

traverse. 
Where  a  traverse  is  immaterial,  that 
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is^  when  an  inve  thnreon  will  not  deter- 
mine the  question  in  controversy,  the  other 
side  may  pass  it  by,  and  traverse  some 
other  point.  SecuSy  where  materia].  The 
Corporation  of  O^ord  y.  Ekhardson^  4 
T.  R.  437. 

(e6)  Extent  qf  the  issue. — }.  2.  General 
rules, — 3.  Of  the  replication  de  w- 
Jwrid. 

1.  An  issue  cannot  be  taken  in  more 
extensive  tarms  than  those  in  which  it  is 
tendered.  Rex\,  Amary  ;  Samey. Monk^ 
I T.  R.  59a 

8.  Several  facts  may  be  pat  in  issue,  if 
they  all  make  only  one  point  of  defence. 
Ltme  V.  Chandlery  3  Smith,  77. 

3*  The  replication  de  injurid  puts  in 
iisue  all  the  matters,  but  nothing  else 
contained  in  the  plea.  Sayrt  v.  JLorc^ 
Roeh/ordy  a  Blk.  1165;  UAyrolks  v. 
Howard,  3  Burr.  1385. 

(67)  Mode  of  traversing  matter  m  ercii«e 

qfa  projert. 

If  a  profert  is  excused,  the  matter  of 
excuse  i&  put  in  issue,  either  by  a  specific 
traverse  of  the  facts,  or  by  pleading  wm 
ettfoetym.  Bead  v.  Brookmany  3  T.  R. 
158. 

(f)  In  relation  to  the  demurrer y  or  issue  in 

law, 

(f  I )  When  the  demurrer  may  be  generaly 

— -particular  instance. 

Plea  of  judgment  recovered  in  a  plea  of 
trespass  on.the  case  on  promises,  to  the 
damage  of  the  defendanty  held  bad  on  ge- 
neral demurrer.  Mill  v.  FoUon,  7  Taunt. 
171 ;  1  Moore,  19. 

(f  2  y  When  the  demurrer  must  be  specialy — 
particular  instances. 

i»  The  want  of  averring  time  and 
place,  is  in  every  case  a  ground  for  special 
demurrer   only.      Bowdell  .v.    Parsonsy 

ioE«8t,359.  ' 

2.  Where  a  special  request  is  essential 

to  the  case,  an.  averment  that  the  party 
was  requested,  is  only  objectionable  as 
wanting  tin^e  and  place.  BawdeU  v. 
Par$om9f  10  East,  359.  In  this  case  it 
was  held,  that  the  want  of  averring  a 
qiecial  reqaestwhen  necessary,  is  bad  on 
general  demurrer,  and  that  the  averment 
**  although  oft^  requested  so  to  do,''  is  not 
sofBdent    Back  v.  Ofpen,  g  T,  R.  409. 
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3.  If  in  covenant  for  rent,  an  arrear 
for  such  a  time  is  alleged  to  have  iJEdlen 
on  an  impossible  day,  or  if  no  day  is  men- 
tioned, the  objection,  if  any,  is  a  ground 
for  special  demurrer.  Buckley  v.  Kenyony 
10  East,  139. 

4.  In  pleading  a  bargain  and  sale,  the 
want  of  averring  a  consideration,  is  only 
a  ground  for  special  demurrer.  Bolton  v. 
The  Bishop  ofCarlisky  2  H.  B.  259. 

(f  3)  Extent  qf  the  demurrer. 

1.  A  demurrer  because  more  is  de- 
manded than  the  plaintiff  is  entitled  to, 
must  be  confined  to  the  excess.  Buckley 
V.  Kenyony  10  East,  139. 

2.  If  in  scire  faciasy  or  debt  on  a  judg- 
ment, two  sums  are  demanded  as  ad« 
judged,  the  one  by  the  original  court,  the 
other  by  the  court  of  error,  and  the  one 
is  alleged  with  a  prout  patety  the  other 
not,  a  demurrer  for  the  omission  must  be 
ponfined  to  the  latter  sum.  Powdick  v. 
I^ony  1 1  East,  565. 

3.  A  demurrer  for  the  misjoinder  of 
causes  accrued  in  different  rights,  must  be 
to  the  whole  declaration.  Kingdom  v. 
Nottlcy  1  M.  &  S.  365. 

(g)  In  relation  to  the  new  assignment. 
(g  1)  In  an  action  against  two. 

SembUy  that  if  a  plaintilf  in  an  action  of 
trespass  against  two  new-assigns  a  joint 
trespass  by  both,  he  cannot  recover 
against  one  defendant  on  the  new  assign* 
ment,  by  proving  an  act  of  trespass  by  him 
alone.  Atkinsonv. Mattesony  2  T.R.  172. 

(h)  Of  substituting  one  plea  for  another^ 

1.  In  C.  B.  a  plea  may  be  withdrawn, 
and  another  plea  substituted  on  terms. 
Free  v.  Hawki^y  7  Taunt,  278 ;  1  Moore, 
28. 

2.  A  plea  of  infancy  was  substituted  for 
fion  estfactumy  on  an  affidavit  of  miscon- 
ception of  the  legal  effect  of  the  latter, 
Olding  V.  Arundely  1  Blk.  357. 

Fourthly. 

[D]  The  Matter  of  the  Constituent  Parts 
of  Pleadingy  considered  with  re- 
ference to  Farm. 

I.  In  relation  to  Degrees  op  CeV 

TAINTY.  *• 

(a)  The  several  degrees  proposed. 

Thfere  are  three  kindsof  certamgr,-^  l  -To 
a  certain  intent  in  general  i-rrS.  T9  a  con^^ 
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mon  intent: — ^s.To^certain  intentineveiy 
particular.  The  last  is  rejected  in  aU 
cases,  as  partaking  of  too  much  subtlety ; 
the  second  is  sufficient  in  defence ;  the 
first  is  required  in  a  charge^  Rex  v.  Homey 
Cowp.  682. 

Q})  Certainty  to  a  pertain  intent  in  general^ 

defined. 

Certainty  to  a  certain  intent  in  general, 
means,  what,  upon  a  fair  and  reasonable 
construction,  may  be  called  certsdn,  with- 
out recurring  to  possible  facts.  Dougl.  1 59. 

(c)  Certainty  to  a  common  intent^  lohen 

sufficient. 

Certainty  to  a  common  intent  is  suffi- 
cient in  pleas  in  bar.  Dougl.  158. 

(d)  Certainty  to  a  certain  intent  in  gentrat^ 

when  sufficient. 

Certainty  to  a  certain  intent  in  general, 
is  all  that  is  requisite  in  counts,  replica- 
tions, and  indictments,  and  returns  to 
writs  d  mandamus  and  habeas  corpus, 
Dougl.  159, 

(e)  Certainty  to  a  certain  intent ^  in  every 

particular^  when  necessary. 

Certainty  to  a  certain  intent  in  every 
particular,  is  necessary  in  estoppels. 
Dougl.  159. 

(f )  Comparative  degrees  of  certainty  be- 

tween civil  and  criminal  pleadings. 

If  there  be  any  difference  in  point  of 
certainty,  required  between  a  civil  and  a 
criminal  proceeding,  the  rule  holds  most 
strictly  with  the  latter.  Rex  v.  Marsden, 
4  M..&  S.  168. 

II.  In    relation   to  terms    which 

IMPLT^  IV  THEIR  OWN  FORM, 
THE  EXISTENCE,  OR  NEGATION 
O^   FACTS. 

j(a)  When  allowable, 

1 .  An  averment  in  pleading  need  not  be 
in  precise  terms ;  if  by  reference  it  in- 
coporates  what  has  been  said  before,  it  is 
considened  as  repeatmg  it  over  again, 
where  such  repetition  is  essential.  Rex 
v.  Perry,  6  T.  R.  573. 

a.  A  general  reference  to  former  parts 
of  the  record,  without  repeating^  such 
parts,  is  only  allowable  where  the  refer- 
ence is  to  something  definite  and  certain. 
Stile  T.  Nokesy  7  East,  493. 


3.  An  averment  that  r  fiEurt  happened 
at  Fort  St.  George  aforesaid,  is  a  sufficient 
allegation  of  place,  if  the  situation  of  the 
fort  has  been  previously  stated,  thus,  at 
Westminster,  &c.  Rex  v.  Holland^  5 
T.  R.  607. 

4.  Where  forbearance  of  a  debt  is  stated 
as  the  consideration  of  a  promise,  though 
it  is  not  expressly  averred,  yet  if  it  appear 
by  necessary  intendment  to  whom  the  for- 
bearance was,  it  is  sufficient  after  verdict, 
and  perhaps  on  special  demurrer.  Mar"^ 
shall  V.  Birkenshmoy  1  N.  R.  172. 

(b)  Examples  of  terms  which  impHy  as 

above* 

(b  1)  "  Tenor." 

The  word  **  tenor''  implies  and  binds 
the  party  to  an  exact  recital.   Dougl.  194. 

(b  2)  "  Purport:' 

The  words,  '*  purporting  to  be  a  bank 
note,"  in  an  indictment,  mean  that  the 
note  upon  the  face  of  it,  appears  to  be  r 
bank  note ;  and  the  want  of  such  ^>pear* 
ance  cannot  be  supplied  by  evidence  of 
representations  of  the  party  when  he  dis- 
posed of  it.    Rex  v.  JoneSf  Dougl.  300. 

(b  3)  "  In  manner  and  form  foUffwing!^ 

.  The  words  ''  in  manner  and  form  fol- 
lowing, that  is  to  say,"  do  not  bind  the 
party  to  an  exact  recital.  *Rex  v.  May, 
Dougl.  193. 

(b  4)  '*  Aforesaid:**  See  the  Analysis. 

(b5)  1.  '' Toy"— a.  ^' Until;' as  applied 

to  time. 

1.  The  word  to,  when  applied  to  time, 
may  have  either  an  incluibive  or  exclusive 
signification.  Rex  v.  Stevens,  5  East,  255^ 
1  Smith,  437. 

2.  The  word  **  until,"  is  capable  of 
either  an  exclusive  or  inclusive  sense. 
The  information  alleged,  that  the  defend- 
ants held  certain  offices  in  the  service  of 
the  East  India  Company,  fTom,  &c.  until 
the  29th  November  1795 ;  and  afterwards 
charged,  that  each  of  the  defendants,  whilst 
he  held  and  exercised  the  said  office  as 
aforesaid,  did,  to  wit,  on  the  29tli  Novem- 
^r  17959  receive  a  certain  present,  &c. 
Held,  Uiat  the  word  untU,  was  capable  of 
an  inclusive  meaning,  and  that  it  appeared 
from  the  context,  to  have  been  intended 
in  that  sense.  Rex  v.  Stevens,  5  East, 
244 ;  1  Smith.  437. 
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(b  6)    1.  "  Fraudulenter," 

2.''Jiki8edly,^''3.''  Wrongful^ 
intending  to  infure," 

1.  Since  fraud  either  implies  knowledge, 
or  may  exist  without  it,  in  averring  it,  Uie 
word  **fraudulenterf"  without  "  sciens*'  is 
sofficient  *'  Sciens"  also,  is  sufficient  by 
itself,  since  knowledge  that  an  assertion  is 
fidse,  imports  fraud.  Fasley  v.  Freeman, 
3  T.  R.  6o. 

s.  The  term  '^  advisedly,"  is  equivalent 
to  knowingly.    Rex  v.  Fuller j  i  B.  &  P.  1 8o. 

3.  The  averment  wrongfully  intending 
to  injure,  is  equivalent  to  maliciously. 
Drewe  v.  Coulton,  1  East,  563,  n. 

(b7)  ""  Agreement." 

The  term  "  agreement,'^  imports  mu- 
tual promises.  Maunfford  v.  Norton^ 
s  N.  R.  63. 

(b  8)  "  Sold  and  delivered^ 

The  words  "  sold  and  delivered,"  imply 
a  contract,  since  there  cannot  be  a  sale 
unless  two  parties  agree.  Emery  v.  Fell^ 
3  T.  R.  30. 

(bg)  '' Seised  in  fee." 

The  alleging  a  seisin  in  fee,  virtually 
includes  an  occupation  by  the  party  seised; 
to  allege  in  addition,  that  the  party  is  in 
the  occupation  of  the  land,  is  superfluous. 
BuUard  v.  Harrison,  4  M.  &  S.  387. 

(b  10)   Implication  that  a  messuage  xoas 

antientt 

The  replication  to  a  plea,  claiming  tur- 
bary in  right  of  an  antient  messuage, 
averred,  that  divers  antient  messuages 
besides  the  defendant's,  &c.  Held,  that 
this  was  a  sdfiicient  averment  that  the 
defendant's  messuage  was  an  antient  one. 
Ciarkson  v.  JFoodkouse,  5  T.  R.  413,  n.  (a) 

0>li)  Implkation  of  the  continuance  of  a 
right  to  dig  mines  under  copyholds, 

A  claim,  that  the  lord  is  seised  in  fee 
of  mines  underneath  the  copyholds,  toge- 
ther with  the  liberty  of  boring  for,  &c. 
imports  a  right  to  exercise  the  same  during 
the  cootinnaoce  of  the  copyholder's  estate. 
l^awmc  V.  Taylor,  10  East,  189. 

(bis)  ImpUcaJtian  that  the  division  of  a 
copyhold  xoas  hefore  time  of  memory.  . 

An  averment,  that  from  time  imme- 
norial,  witil  the  division  of  a  tenement 


into  moieties,  the  lord  hftd  been*  accus* 
tomed  to  take  such  an  heriot,  and  since 
the  division,  had  been  accustomed  to  take 
such  another,  imports  that  the  division 
was  made  before  time  of  memory.  KingS" 
mill  V.  BuUy  9  East,  184. 

(b  13)  Implication  that  articles  were  fur* 
nishedfor  an  illegal  purpose. 

Under  a  plea  in  avoidance  of  a  contract 
given  for  the  price  of  goods,  that  they 
were  sold  by  the  plaintiff  to  the  defendant 
to  be  by  him  applied  to  such  an  illegal 
purpose,  it  must  be  taken  that  they  were 
furnished  for  the  purpose  of  transgressing 
the  law.  lAghtfoot  v.  Tenant,  i  B,  & 
P.  55I' 

(b  14)  Implication  that  payment  on  a  sale 
was  to  be  made  by  A. 

An  averment  that  goods  to  be  delivered 
to  A.  were  to  be  paid  for  on  delivery, 
sufficiently  expresses,  after  verdict  at  least, 
that  payment  was  to  be  made  by>A.  Ja^ 
cobs  V.  Nelson,  3  Taunt  423. 

(b  15)  Implication  in  pleas  under  the  Anr 

nuity  Act. 

1.  If  the  memorial  of  an  annuity,  state 
that  the  consideration  was  paid  to  both 
grantors,  when  in  point  of  fact,  it  was  to' 
be  appropriated  by  one  alone,  a  party 
seeking  to  avoid  the  annuity  for  such 
defect  in  the  memorial,  must  state  that  it 
was  to  be  so  appropriated;  merely  averring 
that  it  was  paid  not  to  both,  but  to  one 
only,  is  not  sufficient,  since  payment  to 
one  is  primd  facie  payment  on  account  of, 
and  therefore  to  both.  Praed  v.  The 
Duchess  of  Cumberland,  4  T.  R.  585  ;  2 
H.  B.  280. 

2.  If  the  memorial  of  an  annuity,  states 
the  payment  of  the  consideration  money 
to  have  been  made  by  the  grantee,  when 
in  point  of  fact  it  was  made  by  his  agent, 
it  is  defective.  And  though  a  plea  to  an 
action  on  the  annuity  bond  simply  denying 
that  the  money  was  paid  by  the  grantor, 
is  not  sufficient  to  raise  the  objection  to 
the  memorial  (since  the  import  of  such 
plea  is,  that  neither  in  law  nor  in  fact  was 
payment  made  by  the  grantor.  Coare 
v.  Giblett,  4  East,  85.)  yet  a  plea'  that 
whereas  the  memorial  affirms  that  the 
grantor  paid  the  money ;  now  payment  was 
made  by  his  agent;  is  sufficient.  Horwood 
V.  Underhill,  3  M.  &  S.  82, 
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(b  16)  Implication  of  the  manner  of  ob- 
structing proceedings. 

An  averment  in  a  plea  justifying  a 
commitment  for  disturbing  judicial  pro- 
ceedings, that  the  plaintiff  made  a  great 
disturbance  and  obstructed  the  defendants, 
&c.  sufficiently  shews  that  the  disturbance 
was  the  manner  of  obstruction.  Spilsbwry 
V.  Micklethxvaitey  1  Taunt.  146. 

(c)  Examples  oftertnsy  which  do  not  impfy 

as  above. 
(c  1)  «  Falser 

Falsehood  may  exist  without  fraud.  An 
averment  therefore,  or  proof  that  an 
assertion  was  false,  is  no  affirmation  that 
it  was  fraudulent.  Paslei/  v.  Freeman, 
3  T.  R.  60. 

(c  2)  Terms  which  do  not  impfyy-^hat  A* 
and  B,  each  omitted  an  act. 

An  averment  in  pleading,  that  A.  and 
3-  have  not  done  an  act,  means  that  both 
tc^ther  have  not  performed  it ;  it  does 
not  exclude  the  supposition,  that  A.  by 
himself,  or  B.  by  himself  has  done  the 
act    Wilkinson  v.  Thorley,  4  M.  &  S.  33. 

(c  3)  That  a  retainer  was  for  hire. 

An  averment  that  the  plaintiff  retained 
the  defendant,  does  not  import  that  it  was 
for  hire  or  reward,  unless  the  defendant  is 
a  public  officer,  as  a  carrier  or  innkeeper. 
Elsee  V.  Gatxuardj  5  T.  R.  143. 

(c  4)  That  repairs  were  necessary. 

An  averment  that  money  has  been  ex- 
pended in  repairing  premises,  does  not  ex 
vi  termini  import  that  the  repairs  were 
necessai^.  Shetelxoorth  v.  NevilU^  i  T. 
R.  454* 

(c  5)  That  an  award  xvas  under  seal. 

Bond  for  the  performance  of  an  award 
''  so  as  it  be  made  in  writing  under  the 
hands  of  the  arbitrators,"  by  such  a  day. 
The  declaration  avers,  that  the  arbitrators 
did  in  due  manner,  and  within  the  time 
limited,  ^ly  make  their  award  in  writing. 
Held  on  error,  after  judgment  for  plaintiff 
on  plea  of  judgment  recovered,  insufficient, 
without  alleging  that  it  was  under  their 
hands.  Everard  v.  Paterson,  2  Mars.  304; 
6  Taunt  645. 

(c  6)  That  a  right  exists  at  all  times  of  the 

year. 

An  averment  that  "  A,  and  all  those 


whose  estate  he  has  from  time  imme- 
morial, were  accustomed  and  during  all 
the  time  aforesaid,  ought  to  have  com- 
mon,'' is  not  equivalent  to  claiming  it  at 
all  times  of  the  year.  Hawkins  y.  Eckles, 
2  B.  &  P.  359. 

(c  7)  That  a  prescriptive  corporation  con- 

tinued. 

Under  a  plea  stating  that  the  corpora- 
tion of  C.  was  a  prescriptive  corporation, 
and  then  setting  forth  a  charter  by  which 
the  citizens  and  inhabitants  of  C.  were 
incorporated,  not  stating  that  they  were 
then  a  corporate  body,  the  continuance  of 
the  prescriptive  corporation  is  not  to  be 
intended.  Therefore,  a  replication,  that 
at  the  time  of  g^ranting  the  charter  they 
were  not  a  corporation,  is  bad.  Rex  v* 
Amery ;  Same  v.  Monk,  1 T.  R.  590.   . 

(c  8)  That  a  note  was  for  the  payment  of 
twenty  pounds  of  money. 

The  question  in  a  criminal  case,  turned 
upon  a  note  which  was  averred  to  be  a 
note  for  twenty  pounds ;  since  this  might 
mean  pounds  weight,  held,  that  it  should 
have  been  declared  on  as  meaning  20  iL  in 
money.  Anon,  mentioned  by  Chambre,  J. 
in  Waugh  v.  Bussell,i  Mars.  214. 

IIL  Mode  of  designating  the  par- 
ties TO  THE  SUIT.  . 

(a)  As  plaintijfff  and  defendant. 

Where  the  pailies  are  very  numerous, 
their  names  (except  the  first)  will  be  struck 
out, and  "plaintiffs,"  or  "defendants,'*  sub- 
stituted for  them.  Meeke  v.  Oxlade,  1  N. 
R.  289;  which  mode  of  designation  is 
sufficient  in  all  cases.  Davidson  v.  Savage^ 
2  Mars.  101 ;  6  Taunt.  121.  Stephenson 
V.  Hunter,  2  Mars.  1 01 ;  6  Taunt.  406. 

IV.   Op   USING    A    VIDELICET. 

Facts,  for  example,  time  and  place,  may 
always  be  alleged  under  a  videUcet ;  since 
if  it  be  material  that  they  should  have 
happened  in  the  precise  manner  charged, 
the  stating  of  them  under  a  videlicet  will 
not  let  in  a  latitude  in  the  proof.  Rex  v. 
Aylett,  1  T.  R.  63 ;  Johnson  v.  Pickett^ 
Id.  68. 

V.  Miscellaneous* 

(a)  Mode  of  describing  the  commencement 
of  a  suit  in  K,  o.  by  original. 

An  action  by  origincd,  in  the  K.'B. 
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may  be  described  as'  having  been  com- 
menced therein.  Mayo  v.  Roger s^  14 
£a8t,  539. 

VL  On  rules  of  construction. 

(a)  General  rules* 
(a  i)  Relative  to  expresnons  which  have  or 
home  not  acquired  a  definite  senscy 
— example,  indictments  for  per- 
jury, and Jfor  fraud. 

1.  Unless  where  expressions  have  a 
technical  and  definite  signification,  they 
are  ta  be  constraed  in  that  sense  in  which, 
from  the  context  and  reason  of  the  thing, 
they  appear  io  have  been  used.  Rex  v. 
Stevem,  5  East,  1244;  1  Smith,  437. 

s.  Expressions  which  for  a  long  time, 
and  which  may  be  proved  from  prece- 
dents, have  been  used  in  pleading  in  an 
indefinite  sense-,  though  in  strictness  they 
may  admit  of  a  definite  one,  yet  shall  be 
construed  in  the  former.  Thus,  it  has 
been  the  constant  practice  on  indictments 
for  perjuiy,  and  likewise  in  those  for 
obtaining  money  under  false  pretences, 
to  aver,  not  merely  that  the  defendant 
^  MBeljj"  &c.  but  to  go  farther,  and  assert 
by  specific  averment,  that  whereas  in 
truth,  ^c.  The  inference  from  this  is, 
that  all  the  facta  following  the  word 
^  falsely"  are  nql  meant  to  be  charged  as 
fiJse,  for  usually  there  is  no  necessity  that 
they  .should;  if  they  were,  where  is  the 
me  of  the  other  specific  averment;  and 
that  it  is  left  to  the  specific  formal  aver- 
ment to  determine  what  the  prosecutor 
means  to  charge  as  false.  Hence,  falsly, 
is  a  word  of  uncertain,  unspecific,  and 
therefore  insufficient  averment  in  such 
Rex  v.  PerroUy  2  M.  &  S.  379. 
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(as)  Relative  to  expressions  which  have 

two  senses. 

Where  an  averment  admits  of  two  in- 
tendments, that  shall  be  prefefred  which 
will  support  the  pleading.  Kaye  v.  Bolton, 
6T.R.  134. 

(a  3)  Intendment  is  against  ct^tious  objec- 
tions. 

The  court  will  make  any  intendment 
against  a  mere  captious  objection*  Pugh 
v.  Robinson,  1  T.  R.  117. 

(b)  Particular  instances. 
(bi)  "  fFhereupon,"  as  applied  to  time.^ 

In  pleading,  where,  after  stating  that  a 
iact  happened  on  such  a  day,  it  is  averred, 


— whereupon  it  was  done  so  tod  so ;  the 
word  "  whereupon,*'  refers  to  the  time 
last  stated,  so  as  to  be  a  sufficient  aver- 
ment that  the  latter  fact  happened  on  that 
day.  Hence,  where  the  record  of  an  out- 
lawiy,  after  stating  that  the  capias  was  re- 
turned on  such  a  day,  proc&eds, — where- 
upon the  exigent  was  awarded,  it  is  a 
sufficient  averment  that  the  exigent  issued 
on  that  day.     ilea?  v.  Perry,  6  T.  R.  573. 

(b2)  ''The  kin^s  seal  of  Great  Britain.*" 

The  averment, — "  the  king^s  seal  of 
Great  Britain;"  means  the  great  seal. 
Rex  V.  Yandell,  4  T.  R.  521.  See  Rex  v. 
Bullock,  1  Taunt.  71. 

« 

(b  3)  **  His  majesty's  court  of  the  Bench!* 

The  averment, — "  his  majestjr's  court 
of  the  Bench  {Mill  v.  Pollon,  7  Taunt. 
271)  at  Westminser,"  means  the  court  of 
Common  Pleas;  for  supposing  that  the 
words  "  court  of  the  Bench"  are  equivocal, 
the  addition, ''  at  Westminster,"  designates 
by  its  locality,  the  court  of  Common  Pleas ; 
had  the  court  of  K.  B.  been  intended  it 
would  have  been  described  as  ''  whereso- 
ever," &c.  Impeyv.  Taylor,  3  M.  &  S.  166. 

Q>  4)  Averment  that  a  suit  by  original  in  K.B0 
was  commenced  and  depending  therein. 

In  describing  an  action  by  original 
as  having  been  ''  then  lately  commenced 
and  depending  in  the^K.  B."  the  word 
"  commenced"  may  be  referred  to  the 
court  of  Chancery.  Mayo  v.  Rogers, 
14  East,  539. 

(b  5)  *'  Mayor  and  burgesses  in  common 
council  assembled.** 

The  phrase, — "  the  mayor  and  bur- 
gesses in  common  council  assembled,'* 
does  not  necessarily  mean  a  meeting  of 
the  whole  corporation  in  common  hall 
assembled,  but  may  be  taken,  after  verdict 
at  least,  as  descriptive  of  a  select  part  of 
the  corporate  body«  Rex  v.  Knight, 
4T.  R.425. 
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I.   Op  persons  liable  to  be  rated 

TO, 

(a)  The   term   "  inhabitant;*'  de- 

fined,  p.  750. 

(b)  A  corporate  body,  p.  750. 
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11.   Or      PROPBRTT     LIABLE 

RATED* 

(&)  General  rules, 

(a  i)  In  relation  to  the  nature 
of  the  property,  p. 'J so. 

(a  d)  Certainty  in  the  value  of 
the  property^  whether 
material^  p.  750. 

(a  3)  Presumptions  are  in  fa- 
vour of  rateabiUtyy  p. 

751. 
(a 4)  In  relation,  to  the  case 

where  there  is  no  occu- 
pier, i^.^S^ - 
(a  5)  Exemption  ofyby  a  statut- 
able exemption  from 
*'  public  tax,  assess- 
ment or  charge^*  p.751. 

{b)  RateabiUty  of  real  property. 

(b  1)  Nature  of  the  title  or  in- 
^er«f,  p.  751. 

(ba)  Nature  of  the  occupa- 
tion,— general      rules, 

P-  751. 
»;  (b3)  Nature   of  the   occupa- 

tion,'^'particular     in- 
stances, p.  751. 

(b4)  Lands  given  for  charit- 
able purposes,  p.  752. 

(b  5)  Nature  of  the  profit  de- 
fined, p.  752. 

(b  6)  Property  vested  in  trus- 
tees under  a  drainage 
act,  p.  752. 

(b7)  The  trustees  of  a  quaker^ 
meeting-house,  p.  752. 

(b8)  The  trustees  of  a  me- 
thodist  chapel,  p.  752. 

(bg)  An  easement,  p.  1^3* 
(b  10)  Rent,  p.  753. 
(bll)  Quit-rents  and   casual 
profits    of  a   manor, 

P-  753- 
(b  12)  The  renting  of  a  dairy, 

?'  753. 
(bi3)  ToUs,p.*]S3' 
(b  14)  Canal  tolls,  p.  753. 
(b  15)  Turnpike  tolls,  p.  753. 
(b  16)  Tolls   of  a    bargeway 

leased,  p.  753. 
(b  17)  The  lock  and  tunnel  of 

a  canal,  p.  753.. 
(bi8)  Toll  tin,  p.  *j 53. 
(big)  The   modus  <f  tithes, 

p.  753* 
(b20)  The  tithe  of fish,p.'js^ 

(b2i)  A  fishery^  P- 763« 
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(b22)  ^  merroir,  p.  754« 
(b  «3)  A  waggon-way,  p.  754* 
(b  24)  Saleable  underwoods,  p. 

754. 
(b  2S)  Mm<r#,  p.  754. 
(b  26)  Prq^/#  of  lot  and  cope^ 

P-  754- 
(b  27)  il  coa/  mine  exhausted^ 

under  lease,  p.  754. 

(b  28)  ^  <i!ti/f  quarry,  p.  754. 

(b29)  Lim«it)or^,  p.  754. 

(b  30)  Clay  pits,  p.  754- 

(b  31)  Calamine,  p.  754. 

(c)  Rateability  of  personal  pro^ 

perty. 
(c  1)'  General  rules,  p.  754. 
(c2)  Rateability  of  money  m 

hand,  p.  754. 
(c  3)  RateabiUty  of  furniture^ 

P-754- 
(c4)  Rateability  of fundedpro' 

perty,  p.755- 
(c  5)  Rateability  .  ^     money 
vested  on  real  security, 

P-  755- 
(c6)  Rateability  of  stock  in 

trade,  p.  755. 
(c  7)  Rateability  of  stock  on  a 

farm,  p.  755. 
(c  8)  Rateability  of  the  profits 

of  an  office,  p.755. 
(eg)  Rateability  (f  the  produce 

of  labour,  p.755- 
(c  10)  Rateability    of  a    sUk 

throwster,  p.755- 

(d)  Rateability  of  land  invested  by 

statute  with  the  properties  of 
personalty,  p.755. 

(e)  RateabiUty  of  realty  and  per- 

sonalty   occupied   together^ 

p.  755. 

(f)  Miscellaneous, 

(f  1)  RateabiUty  of  parochial 
assessments,  ifC^  w  Co- 
ventry,  p.  755. 

(f  2)  Rateability  of  the  Leeds 
Canal  Company,  p.  756. 

(£3)  Rateability  if  the  Ijondon 
Dock  Company,  p.  756. 

Or  THE  PLACE  IK  WHICH  THE 
PROPERTY  18  LIABLE  TO  BE 
RATED. 

(a)  Rule  in  the  case  of  a  rate  on^ 

profits,  p.  756. 

(b)  Rule  in  the  case  of  canal  toUs^ 

?•  756. 
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<c}  hide  m  the  cau  ofMhip-^nmcr^^ 
p.  756. 

(d)  BmU  in  the  case  of  land  m- 

proved  by  a  springy  p.  756. 

(e)  MiscelktnwuSf  p.  756. 

IV.  Rklatitb  to  the  bate. 

(a)  Subjects  of, — the  repairing  or 

rebmidmg     a     toorkhousCf 
p.  756. 

(b)  Proportions  of. 

(bi)  General  rules,  p.  756. 
(b  3)  Rule  in  the  case  of  real 

property,  p.  757. 
(bs)  Rule  in  the  case  of  houses, 

P-  757. 
(b4)  Rule  in  the  case  of  land 

improved  by  a  spring, 

P-  757. 
(b5)  Rule  in  the  case  of  per- 

sonal  property,  p.  757. 
(b6)  Rule  in  relation  to  dif- 
ferent districts,  p.  757. 

(c)  Mode  of  assessing. 

(c  1)  Whether  by  one  overseer, 

P-757- 
(c  2)  In   the  case  of  saleable 

underwoods,  ^.iSJ* 

(d)  Allowance  of. 

(d  1)  Whether  an  act  of  form, 

P-  757. 

(e)  Publication  of. 

(e  1)  When  made,  p.  757. 

(f)  Whether  impugnable  by  matter 

dehors,  p.757« 

(g)  Inequality  in,  whether  objec- 

ttonable,  p.  757. 

(h)  Omission  or  excess  in,  with  re- 
sped  to  local  limits,  whether 
objectionable,  p.  757. 

(i)  Diminution  of,  on  appeal,  p. 

758. 

(k)  Amenebnent  and  quashing  of. 
(k  1)  Amendment  of, — prevwus 

to  41  Geo.  Ill,  p.  758. 
(ka)  Amendment  qf,'^n  the 

case  of  omission,  p.  758. 
(k3)  Quashing    of,  ".^general 

rule,  p.  758. 
0^4)  Quashing  of, '-^the  case 

of  excess,  p.  758* 
(k5)  Quashing  (f, — in  the  case 

of  omission,  p.  758- 
Ql  6)  QMOshing  of^by  K.  B. 

p.  758. 
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(\)  On  the  means  of  compelling 
payment  of. 
Ql  1)  Course  of  proceeding  on 

the  complaint,  p.  758. 
(1  a)  Warrant  of  distress,-^-^ 

judicial  act,  p.  758. 
(13)-^  tender  by  landlord  equi' 
valent  to  a  tender  by 
tenant,  p.  758. 

(m)  Of   rating  parishes  in  aid, 
P'75^ 

Relative  to  the  relief  and 

MAINTENANCE   OF. 

(a)  Of  casual  poor,  p.  759« 

(b)  Of  the  order  of  maintenan&e, 
(b  1)  Exclusion  of  the  jurisdic- 
tion of  county  magis- 
trates over,  in  a  parti- 
cular case,  p.  759. 

(c)  Weekly  allowance,  when  due, 

p.  759- 

(d)  Obligation  to  go  to  the  work- 

house f — on  whom   imposed, 

P-769- 

(e)  Inrelation  to  stat.22  Geo.  III^ 
,    c.  83,  p,  759. 

(f)  In  relation  to  stat.  43  Geo.  III,. 

c.  47,  «.  3  4*5  (nnlitiaj. 

(g)  Cff  reimbursement,  p.  759. 

Relative  to  the  removal  ow* 

(a)  Persons  liable  or  not  to  be  re 

nuyoed.  (Vide  infra,  VIL) 
(a  1}  A  married  woman  preg- 
nant with  a  bastard,  p. 

759- 
(as)  A  pregnant  singlewonum, 

in  service,  p.  760. 

(a  3)  A  xoife  by  herself,  p.  760. 

(b)  Of  the  original  complaint. 
(b  1)  Form  of,  p.  760. 

(c)  Order  of  removal, 

(c  1)  Evidence  to  warrant,  p. 
760. 

(c  «)  Form  of, — statement  of 
thejurisdiction,  p.  760. 

(c  3)  Form  of-'-^iame  of  the^^ 
parish,  p.  760. 

(c  4)  Form  of, — statement  of 
the  medium  of  the  set- 
tlement, p.  760. 

(c  5)  Form  of ,^-of  leaving  the 
dates  in  blank,  p.  76o» 
H  4 
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(c  6)  Form  ofy — statement  of 
the  examination,  under 
49  Geo,  III,  c.  1 24, «.  4, 
p.  760. 

(c  7)  Form  of, — in  the  case  of 
a  pregnant  woman,  p. 
760. 

(c  8)  Form  qf,'-^where  a  for- 
mer order  was  quashed, 
p.  760. 

(c  9)  Form  of'^^^misceUaneous, 
p.  761. 

(cio)  NuUity  of, from  the  nul- 
Uty  of  the  certificate  on 
which  it  is  founded,  p. 
761. 

(ell)  Whether  void  or  voida- 
ble only,  from  a  defect 
in  the  signing,  p.  761. 

(cl2)  Ififormality  in,  whether 
objectionable,  p.  761. 

(^13)  Whether  impugnable  on 
gnfunds  dehors,  p.  761. 

(CI4)  Jvhether  avoided  by  al- 
teration, p.  761. 

(C15)  Mode  of  impugning,  p. 
761. 

(c  16)  Defects  in  some  parts, 
haw  aided  by  reference 
.  to  others,  p.  761. 

(c  17)  Of  amending  and  quash- 
ing the  order,  p.7611 

(c  1 8)  Proof  of,  where  the  order 
is  hst,  p.  762. 

(e  19)  Suspension  of,  under  35 
Geo.  Ill,  c.  101,  p.  762. 

(c20)  AbaTtdonmeni  of,  the 
consequence,  p.  762. 

(c  2 1)  On  the  removal  of,  by  cer- 
tiorari, after  a  case  re- 
served and  lapse  of  time, 
p.  762. 

(c22)  Coarse  of  proceeding  in 
K.  B,,  on  removal^ter 
confirmation  by  sessions, 
p.  762. 

(023)  Levying  of  the  charges 
of,  under  35  Geo.  Ill, 
c.  101,  s,s,  p.  762. 

(d)  Of  the  tight  to  return  notwith- 
standing^ p.  762. 

VH.  Or  tHE  SEVERAL  SITUATIONS 
IN  WmClI  PERSONS  ARE  IR- 
REMOVEABLE  WITHOUT  RE- 
LATION  TO   CERTIFICATES. 

(a)  A  resident  on  his  own  estate.  . 
(a  1)  General  rule,  p.  762. 
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(a2)^»  eqmtabU  estate,  p. 
762. 

(b)  A  guardian,  p.  762. 

(c)  From  a  franchise  as  a  freeman^ 

p.  762. 

(d)  A  MUitia-^man,  p.  762. 

(e)  Casual  poor,  p.  762. 

(f)  LidbUity  to  renuroal  of  either 

of  the  three  relations  men- 
tioned in  43  Eliz.from  the 
other  having  been  relieved^ 

p.  763. 

(g)  A  martied  woman^  pregnant 

with  a  bastardy  p.  763* 

(h)  A  pregnant  single  woman,  in 
service,  p.  763. 

(i)  ^  wife  by  herse^,  p.  763. 

(k)  A  pauper  removing  from  A.  to 
B,  for  occasional  relief,  p. 

763.  ' 

Of  THE  SEYEILAL  SITUATIONS 
IN  WHICH  PERSONS  A^E  IR- 
REMOVEABLE  IN  RELATION 
TO   CERTIFICATES. 

(fii)  Residents  under,  whether  irre- 
moveable. 
(ai)  As    likely     to    become 

chargeMe,  p.  763. 
(a 2)  InrelationtozS^^'Vlf 

c.  101^  p.  763; 
(a  3)  To  another  than  the  cer- 
trying  parish,, /p.  763. 

(b)  Nature  of  a  cert^cate   de- 

nned, p.  763, 

(c)  By  whom  grantable. 

(c  1)  Whether  by  a  single  over- 
seer, where  osuy  one  is 
appointed,  p.  763. 

(c  2)  Mueellaneous,  pf  763. 

(d)  Form  of. 

(d  1)  Whether  of  its  essence, 

p.  763. 
(d  2)  In  relation  to  the  signar 

ture,  p.  764- 

(d  3)  In  relation  to  the  direc- 
tion, p.  764. 

(d  4)  In  rekition  to  its  extent, 
p.  764. 

(e)  Delivery  of,  p.  764. 
(0  Effect  of,  p.  764. 

(g)  Construction  of.    ; 

(g  i)  In  relation  to  the  naming 
qfchildten,  p.  764. 
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(h)  Eiteni  rf;  p.  764* 

{i)  Whether  trantferrahU^  p.  764. 

(k)  Continuance  and  deterfnmatum 

(ki)  General  ruleSf  p.  764* 
(k2)  Inpartj  p.  765. 
(k3)  Jfi  relation  to  children, 
apprentices,   and   ser^ 
vantSy  p.  765.' 

(I)  Evidence  relative  to. 
(li)  Proof  of,  p.  766. 
<1  s)  AdmssibiUty  of  evidence 

in  explanatum  of,    p. 

766. 
(1 3)  Pnwf  of  its  having  been 

ducnargedy  on    whom 

thrown,  p.  766. 

(m)  Whether  conclusive  against  the 
certifying  parish,  as  to  its 
contents,  p.  766. 

(n)  Certificate  of  aUofoance  of,  un- 
der 3  Geo.  Ily  c.  29. 
(nl)  Its  form,  p.  766. 


IX.  Relatitb  to  appeals. 

(a)  In  general. 

(a  1)  Whether  may  be  made  to 
an  adjourned  sessions, 

p.  767. 
(a  a)  Adjournment  of, — entry 

rf  continuances  thereon, 

p.  767. 
(a  3)  Mandamus    to    hear,^' 

course    of   proceeding 

thereon,  p.  767* 
(a  4)  Relative  to  costs,  p.  767. 

(b)  Of  the  appeal  against  a  poor's 

rate. 
(bi)  To  what  sessions  made^ 

in  point  of  time,  p.767- 
(bs)  To  what  sessions  made 

in  point  of  Jurisdiction^ 

p.  767- 

(b  3)  Notice  of  appeal, — dura- 
tion of,  p.  7^7' 

(b  4)  Notice  of  appeal,— join- 
der of  parties  therein, 

(bs)  Notice    of  appeal,— to 

vAom  given,  p^  7^« 
(b6)  Of  the  evidence  thereon, 

p.  767. 
(b7)  Of  the  practice  on  the 

hearing,  p.  7^7- 
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Qbd)  Of  the  judgmetU,-^who 
are  excluded  from  join- 
ing therein,  p.  768. 

(b  9)  Of  the  jurisdiction  of  the 
sessions  to  make  a  new 
rate,  p.  768. 

(b  io)  Neglect  to  appeal,  the 
consequences,  p.  768. 

(c)  Of  the  appeal  against  an  order 

of  removal. 

(c  1)  To  what  sessions  made^-^ 
in  point  of  jurisdiction, 
p.  768. 

(c  2)  To  what  sessions  made,— 
in  point  of  time,  p.  768. 

(c3)  At  what  period  of  the  ses- 
sions made,  p.  768. 

(c4)  Notice  of  appeal,  —  how 
far  necessary,  p.  768. 

(c6)  Notice  of  appeal,'^ by 
whom  gioen,  p.  768. 

(c6)  Boidence  thereon^^-gene- 
ralrule,  p.  7^« 

(c7)  Evidence  thereon,  ^^ for 
the  respondents,-'-^  de- 
gree of,  p.  769. 

(c  8)  Adjournment  qf,  p.  769. 

(c9)  In  relation  to  ^Geo.lll, 
c.  101,  p.  769. 

(d)  Of  the  appeal  under  stat.  49 

Geo.  Ill,  c.  101,  s.  3. 
(d  1)  To  what  sessions  made,"^ 
in  point  of  time,  p.  769. 

(e)  Cfthe  appeal  against  an  order 

of  relief 
(el)  Whether  maintainable,  p. 

769. 

(f )  Of  the  appeal  against  an  ap- 

pointment of  overseers. 
(f  1)  Who  may  appeal,  p.  769. 

(g)  Of  the  appeal  against  osersee/s 

accounts, 
(g  1)  Form  of,  p.  769. 
(g  d)  To  what  sessions  made,  tn 
point  of  time,  p.  *j6g. 


X.  Relative  to  overseers  of  the 
poor;  akd  hereik  of  the  lo- 
cal divisions  by  which  the 
poor  are  to  be  maintained. 
(a)  Of  the  local  limits  for  which 
overseers  are  to  be  appointed. 
(a  1)  General  rule,  p.  770. 
(a  3)  ViUs^  p.  ^J0. 
(a  3)  Parishes^  p.  770. 
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(b)  Who  are  eligUdctq  the  qfflce. 
(b  i)  In  relation  to  his  estate, 

p.  771. 
(Jbo)  Achurckwardeny^»Tju 
(b3)  ^  woman,  p.  771. 

(c)  Of  exemptions  from  serving  the 

office, 

(c  1)  jB^  grant  of  the  crown, 
p.  771. 

(c2)  Jrrit  of  privilege, — whe- 
ther essential  to  the 
exemption  of  a  custom 
house  officer,  p.  771. 

(d)  On  the  appointment  of. 

(d  1)  When  made,  —  whether 
allowable  on  a  Sunday, 
p.  771. 

(da)  Form  of,  —  whether   by 
separate  instruments, 
p.  771. 

(d  3)  Form  of, — wi  relation  to 
signing  and  sealing,'-^ 
p.  771. 

(d  4)  Form  of^-^^n  relation  to 
its  duration,  p.  771. 

(d5)  Form  of, — whether  con- 
troUable  by  usage,p.*j*j2, 

(d  6)  Form  of, — when  for  sub- 
divisions, p.  772. 

(d  7)  In  relation  toi^  Geo.lll, 
C.78,  *.  1,  p.  772. 

(d  8)  Appointment  of  a  single 
overseerf^-^fwhether    ex 
fade  null,  p.  772. 

(dg)  Kevisionof,  p.  772. 

(d  io)Jttrisdictwn  of  magis- 
trates over,  p.  772. 

(d  1 1)  Whether  objectionable, — 
by  matter  dehors,  p.778. 

(d  12) flow  corrected,  p.  772. 

(e)  Extent  of  their  qffUce  defined,'^-' 

when  acting  by  consent  within 
separate  Umts,  p.  773. 

(f)  Minority  bound  by  the  majority  ^ 

p.  772. 

(g)  Of  contracts  by,  under  gGeo.I, 

— union  ofaU,  whether  essen- 
tial, p.  772. 

(h)  Of  their  right  to  remuneration 
for  their  services,  p.  772. 

(i)  Disbursements  of,  how  re- 
couped, p..  77  3* 

(k)  lAalntity  of,  for  medical  at- 
tendance^ p.  773* 


(1)  Payment  of  a  balance  due  from, 
how  efforcedf  p.  773. 

(m)  Of  overseers*  accounts, •^-^^udit 
of,  in  relation  to  SO  Geo.  Ill, 

C'  49,  P-  773- 
(n)  Of  overseers'  account s,'^con- 
struction  of  an  order  con- 
JmUng,  p.  773. 

(0)  Of  the  rights  of  succeeding 
overseers, — to  maintain  eject- 
fnent,  p.  773. 

(p)  Of  the  enforcement  of  com- 
plaints by,  on  refusal  by  ma- 
gistrates to  entertain  them, 

p.  773. 
(q)  Of  the   efforcement  of  com- 
plaints  against,  on    refusal 
by  magistrates  to  entertain 
them,  p.  773. 

(r)  Indictment  for  refusing    the 
qffice. 
(r  1)  Form  of,  p.  774. 

XI.  Miscellaneous. 

(a)  Construction  of  an  order  to 
receive  the  profits  of  a  pan  • 
per^s  estate,  p.  774. 


I.  Of  persons  liable  to  be  hated 

TO.. 

(a)  The  term  **  inhabitant,"  defined. 

The  word  "  inhabitant,*'  in  the  statute 
of  Eliz.  means  a  resident  within  the  parish. 
Rex  V.  Nicholson,  12  East,  330;  Rex  t. 
Jones,  Id.  346 ;  Rex  v.  Bishop  of  Roches- 
ter, Id.  353. 

(b)  A  corporate  body. 

A  corporate  body  is  rateable.  Hex  v. 
Gtn^ner,  Cowp.  79 ;  Rex  v.  Mayor  of 
London,  4  T.  R.  21 ;  Rex  y.  Saltersload 
Shnce,  4T.  R.  730;  Rex  v.  Bath  Corpo- 
ration, 14  East,  621. 

II.  Of  PROPERTY  LIABLE  TO  BE  RATED. 

(a)  General  rules. 
(a  1)  In  relation  to  the  nature  of  the  pro- 
perty. 

The  rate  must  be  confined  to  visible 
property  yielding  profit  in  the  parish. 
Rex  V.  White,  4  T.  R.  771. 

(a  2)  Certainty  in  the  value  of  the  property, 
whether  material. 

Uncertainty  in  the  value  of  property  is 
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not  a  reaion  againat  its  rateability.  Dougl. 
303.    Infra,  Q>$). 

(a  3)  Pruumptions  are  in  Jhcour  of  rate* 

ability. 

When  property  is  profitable  in  its  na- 
ture, as  lands  and  houses,  it  will  be  con- 
sidered by  the  court  as  rateable,  unless  it 
is  expressly  stated  to  them  that  no  profit 
can  be  derived  from  it.  Rex  v.  ^gar, 
14  East,  256. 

(a4)  In  relation  to  the  case  where  thereis 

no  occupier. 

If  no  person  can  be  found  to  answer  the 
description  of  rateable  occupier,  no  rate 
can  be  made.  Howard  v.  Copeland, 
3  B.&P.  141. 

(a  5)  Exemption  of  by  a  statutable  exemp- 
tion from  *'  public  tax,  assessment, 
or  charge/* 

Where  lands  given  to  a  charitable  pur- 
pose were  declared,  by  a  Private  Act,  to 
be  discharged  from  any  manner  of  public 
tax,  assessment,  or  charge  whatsoever, 
this  was  held  to  extend  to  the  poor^s-rate. 
Rex  V.  Scott,  3  T.  R.  6ofl. 

(b)  RateabiUty  of  real  property, 
(b  1)  Nature  of  the  title  or  interest, 

I.  If  a  party  occupy  lands,  by  what- 
ever title,  he  is  rateable  to  the  poor. 
LordButey.Grindall,iT.R.Z3%i  aH.B. 
^65;  Dougl.  304. 

8.  An  occupier  is  rateable,  though  his 
title  is  altogether  defective.  Rex  v.  Bell, 
7T.R.598. 

3.  The  law  looks  to  the  productive 
value  of  the  thing  as  the  fund  to  be  taxed, 
without  reference  to  the  occupier's  bene- 
ficial share  in  it ;  for  the  tax  is  laid  upon 
the  entire  profit  which  the  property  yields, 
to  whomsoever  payable.  Rex  v.  Parrot, 
5T.R.593. 

(b  2)  Nature  of  the  occupation,'--^general 

rules, 

1.  Property  which  does  not  lie  in  oc- 
cupancy, according  to  the  strict  common 
law  sense  of  the'  word,  nunf  be  rateable. 

I^gl-  304- 

9.  An  occupier  liable  to  be  turned  out 

for  misconduct,  is  rateable.  Rex,  v.  itftin- 
%,  1  East,  584. 

3.  A  distinction  is  to  be  taken  between 
JXMsession  subject  to  the  control  of  a  su- 
i^erior,  and  a  joint  enjoyment  of  an  undi- 


vided property,  where  aD  must  be  consi- 
dered as  rateable  occupiers.  Rex  v«  Mim- 
day,  1  East,  584;  Rex  v.  Watson,  5  East, 
480;  2  Smith,  144. 

4.  If  the  owner  of  rateable  property 
licenses  another  to  make  use  of  it,  the 
latter  cannot  be  rated  in  respect  of  such 
license,  since  then  the  same  property 
would  be  rated  twice.  Rex  v.  JcXHffe^ 
2  T.  R.  90. 

5.  Wherever  an  occupier  exists  for  pri- 
vate benefit,  he  may  be  rated,  and  it 
makes  no  difference  whether  he  is  a  civil 
or  military  ofiUcer  of  the  crown.  Rjex  v. 
Terro/,  3  East,  514. 

6.  Property  belonging  to  the  crown,  or 
to  the  public,  is  not  rateable  to  the  poor. 
Hence,  the  captain  of  a  troop  who  rents 
stables  by  order  of  the  crown,  for  the  use 
of  the  troop,  and  who  therefore  is  acting 
on  behalf  of  the  crown,  is  not  rateable  in 
respect  of  such  leasehold :  and  even  ad- 
mitting that  he  would  be  if  he  occupied 
them,  yet  he  is  not  where  his  own  horses 
are  not  kept  therein.  Lord  Amherst  v. 
LordSomers,  2  T.  R.  372. 

7.  Crown  property  occupied  by  a  sub- 
ject, is  rateable  to  the  poor ;  and  if  in  a 
case  reserved  on  an  appeal  from  the  rate, 
the  sessions  state  that  the  party  is  an  oc- 
cupier  of  the  tenement,  this  precludes  all 
question  as  to  his  rateability ;  as  where 
they  found  that  the  master  gunner  at 
Seaford  was  the  occupier  of  the  battexy- 
house  there,  which  was  the  property  of 
the  crown,  and  whence  he  was  removeable 
at  pleasure.    Rex  v.  Hurdis,  3  T.  R.  497, 

(b  3)  Nature  of  the  occupation, — particular 

instances, 

1.  A  poor  person  permitted  to  live  rent 
free  in  the  kitchen,  the  communication 
between  which  and  the  remainder  of  the 
house  was  stopped  up,  does  not  prevent 
the  owner  firom  beiiig  rateable  as  occupier 
of  the  entire  house.  Rex  v.  St,  Mary  the 
Less,  4  T.  R.  477. 

2.  A  servant  at  an  annual  salanr,  re- 
siding in  two  rooms  within  the  walk  of  a 
lighthouse,  to  take  care  of  the  lights,  his 
master  being  proprietor  of  the  toUs,  can- 
not be  rated  for  these  as  the  occupier. 
Rex  V.  Tynemouth,  12  East,  46. 

3.  Soldiers  living  in  a  barrack,  are  not 
rateable.  Lord  Amherst  v.  Lord  Somers, 
2  T.  R.  372 ;  R^x  v.  Hurdis,  3  T.  R.  497 ; 
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Eckertall  v.  Briegs,  4 1.  R.  6 ;  A«r  v.  Ter- 
rott,  3  East,  506. 

4.  A  corporation  having  l^ds  used  as 
a  common  of  pasture,  and  stocked  by  such 
resident  burgesses  as  think  fit,  according 
to  a  certain  annual  stint  fixed  bj  the  leet 
juiy,  and  for  which  the  burgesses  who 
stock  the  common  pay  19^.  4^.  per  anman 
to  each  of  those  who  do  not.  Held,  that 
certain  resident  burgesses,  having  such 
right  to  stock,  and  stocking  the  land  for  a 
certain  year,  were  the  occupiers  of  the 
land  as  tenants  in  common,  and  were 
therefore  rateable  to  the  poor  in  respect 
thereof.  Rex  v.  Watiotij  s  Smith,  144 ; 
5  East,  480. 

5.  A  woman  covenanted  with  the  Phi- 
lanthropic Society  to  become  their  ser- 
vant, in  the  capacity  of  matron  or  mis- 
tress, to  superintend  the  children,  at 
annual  wages,  to  take  apprentices  and 
instruct  them ;  she  was  to  have  a  dwelling 
free  from  taxes,  with  certain  other  per- 
quisites ;  she  had  no  distinct  apartments 
in  the  house  provided  by  the  Society,  ex- 
cept a  bed-chamber,  and  her  family  were 
not  allowed  to  live  there ;  and  she  was 
liable  to  be  dismissed  at  a  month's  notice, 
on  an  allowance  of  three  months  wages 
instead  thereof.  She  is  a  mere  servant. 
Rex  V.  Field,  5  T.  R.  587. 

6.  A  surgeon  was  occasionally  absent 
from  home,  and  left  an  assistant  in  part 
of  his  house,  his  wife  and  daughter  also 
being  absent;  and  the  assistant  had  only 
the  use  of  the  shop,  the  remainder  of  the 
house  being  completely  parted  from  it 
The  garden  was  taken  care  of  by  a  person 
paid  by  the  appellant,  and  his  furniture 
continued  in  its  usual  situation  in  all  the 
rooms,  ready  for  the  family's  reception, 
during  the  whole  time,  and  the  person 
with  whom  the  kev  was  left,  permitted  a 
friend  of  tlie  appellant's  and  her  servants 
to  reside  there  for  two  months  while  the 
family  was  away.  He  was  held  rateable 
as  occupier  of  the  whole  house  during  the 
period  of  his  absence.  Rex  v.  Aberyst- 
toUhy  10  East,  354. 

7.  The  48th  Geo.  Illi  vested  the  after- 
math of  a  large  meadow  in  trustees,  in 
trust  for  the  burgesses  and  principal 
householders  of  T,  freed  from  all  other 
interest  in  the  same,,  with  power  to  let 
the  whole,  or  any  part  or  parts,  annually, 
for  the  best  rent,  and  also  to  let  it  in  pas- 
tures for  horses,  cattle,  and  sheep,  to  dif- 


ferent persons,  at  such  rates;  and  subjectT 
to  such  regulations,  as  the  trustees  should 
i^point,  or  by  writing  under  their  hands 
and  seals,  to  demise  the  same  for  a  term 
of  years,  &c. ;  and  that  the  rents  and 
profits  should,  afterpayment  of  all  charges, 
be  divided  by  the  trustees  among  the  ob- 
jects of  the  trust.  The  trustees,  not  being 
able  to  let  this  aftermath  together  for  its 
value,  let  it  out  in  pastures,  at  a  certain 
sum  per  head  for  horses,  cattle,  and  sheep, 
to  vsuious  persons,  who  enjoyed  the  same 
by  turning  their  cattle  out,  and  the  trus- 
tees did  not  otherwise  occupy  it  Held, 
that  the  trustees  were  rateable  as  occu^ 
piers.  Rex  v.  TrusteeSf  SfC.  of  Tevosbtaryy 
13  East,  155. 

(b4)  Lands  given  for  charitable  purposes. 

The  charitable  purposes  for  which  land 
is  given  in  occupation,  does  not  excuse  an 
occupier  who  is  otherwise  within  the  act. 
Rex  V.  Cattf  6  T.  R.  332 ;  Rex  v.  Munday^ 
1  East,  584. 

(b  5)  Nature  of  tke  profit  defined. 

Where  a  profit  does  exist,  it  is  imma- 
terial whether  the  return  is  annual  and 
in  a  fixed  unvarying  proportion,  or  whe- 
ther it  is  uncertain  in  the  amount,  and 
subject  to  risk  and  expense.  Jones  v. 
Maunsellf  DougL  303;  Rowls  \.,GeUs^ 
Cowp»45i ;  Atkins  v.  Daoisj  Cald.  325 ; 
Rex  V.  Alderhury,  1  East,  534;  Rex  v« 
Woodlandy  2  Easjt,  164. 

(b  6)  Property  vested  in  trustees  under  a 

drainage  act. 

Trustees  under  a  drainage  act  are  not 
rateable  in  A.  for  lands  purchased,  and 
buildings  erected  by  them  there,  for  the 
outlet  of  the  drainage,  where  they  received 
no  benefit  for  such  property  in  A,  the  whole 
being  devised  to  Uie  owners  of  lands  in 
other  parishes  which  were  drained  by  the 
outlet.    Rex  v.  Scukaates,  1  a  East,  40. 

(b  7)  Tke  trustees  of  a  Quaker/  meeting' 

house. 

The  trustees  of  a  Quak^'  meeting- 
house, of  which  no  profit  is  made  by  the 
pews  or  otherwise,  are  not  rateable.  Rex 
V.  Woodward,  5  T.  R.  79. 

(b  8)  The  trustees  of  a  methodist  chapeL 

The  trustees  of  a  methodist  chapel  in 
whoRi  the  fee  was  vested,  and  who  let 
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oat  the  pews  for  an  annual  rent,  were  held 
rateable  for  the  chapel,  though  they  ex- 
pended mere  than  tiie  annual  rent  in  sup- 
porting the  establiahroent,  repairs,  &c. 
Rex  V.  Agaty  14  East,  256. 

(b9)  An  easement. 

An  easement  is  not  rateable.  Rex  v. 
JoUife,  a  T.  R.  90. 

(bio)  Rent. 
Rent  (as  the  rent  of  mines)  is  not  rate- 
able.    -Rex  V.  Welbank,  4  M.  &  S.  222. ' 

(b  11)  Qutt-rents  and  casual  profits  of  a 

manor. 

Quit-rents  and  the  casual  profits  of  a 
manor,  such  as  fines  paid  upon  renewal  of 
copyholds,  heriots,  &c.  are  not  assessable ; 
the  occupiers  being  respectively  assessed 
to  the  entire  value  of  the  lands  out  of 
which  these  interests  arise.  Rex  v.  Van- 
demtUy  2  Burr.  991 ;  Rex  v.  AUerhuryj 

1  East,  536. 

(b  12)  The  renting  of  a  dairy. 

Sanbky  a  dairyman  who  rents  a  far* 
mer's  cows  under  an  agreement  that  they 
should  be  depastured  in  particular  parts  of 
the  farm,  ought  not  to  be  rated  separately ; 
hilt  theie  should  be  one  fate  upon  the 
fium^r  for  the  entire  profits  of  the  farm. 
Rex  V.  firoiBJi,  8  East,  528. 

(bi3)  ToUs. 

\.  If  tolls  are  connected  with  real  and 
ft^it^t^ptial  property,  they  may  be  rated 
conjunctively  with  that  property,  if  situ- 
ated within  the  parish,  which  yields  profit 
there  by  means  of  the  tolls.  Rex  v.  Mac- 
donaldy  12  East,  324*  And  see  Lofft.  78, 
as  to  the  tolls  of  a  lighthouse. 

Q.  That  tolls  not  annexed  to  any  tiling 
real  and  substantial  locally  situated  within 
the  parish  or  township  rated  may  be  rate- 
able, the  owner  must  reude  within  the 
limits  for  which  the  assessment  is  made. 
Ref  V.  Tynemauthy  12  East,  46 ;  Rex  v. 
Nicholson f  1 2  East,  330 ;  Williams  v.  JoneSj 
12  East,  346 ;  Rex  v.  Eyrcy  Id.  416. 

(bi4)  Canal  tolls. 
1.  The  profits  arising  from  tolls  pay- 
able for  carriage  of  goods  on  navigable 
canals,  are  rateable.  Rex  v.  Page,  4  T.  R. 
543  ;  Rex  v.  Aire  and  Colder  Navigation, 

2  T.  R.  660 ;  Rtx  V.  Stafford's  Navigation, 


8  T.  R.  340;  Rex  v.  Mayor  of  London, 
4T.R.21. 

2.  The  tolls  of  a  sluice  in  a  navigation 
were  vested  in  commissioners  l^  statute, 
'^  to  be  applied  and  disposed  of  to  the 
uses  and  purposes  of  the  said  act,  and  to 
no  other  whatever;''  these  us^,  &c.  being 
for  improving  the  navigation,  and  draining 
the  land.  The  conmiissioners  cannot  be 
rated  for  these  tolls,  because  they  are  mere 
trustees  to  superintend  the  execution  of  the 
act,  without  any  personal  advantage.  Rex 
v.  Salter's  Sluice  Navigation,  4  T.  R.  730. 

(b  15)  Turnpike  tolls. 

Turnpike  and  other  tolls  paid  for  the 
public  benefit,  and  not  of  private  indivi- 
duals, are  not  rateable.  Rex  v.  Staffordr 
shire  Navigation,  8  T.  R.  340. 

(b  16)  ToUs  of  a  bargeway  leased. 
The  Corporation  of  London  was  held 
rateable  for  the  tolls  of  a  bargeway  of 
which  the  herbage  and  pannage  was  de- 
mised to  a  lessee  who  was  rated  for  them. 
Rex  V.  Mayor  of  London,  4  T.  R.  2 1 . 

(b  1 7)  The  lock  and  tunnel  of  a  canal. 

The  lock  and  tunnel  of  a  canal  is  rate- 
able for  the  dues  and  rates  which  >become 
due  tliere.     Rex  v.  Macdonald,  12  East, 

324. 

(bl8)  Toll  tin. 

The  portions,  of  the  tin  got  by  adven- 
turers in  the  tin  mines  in  Cornwall,  and 
payable  to  the  land-owners,  called  **  toll 
and  farm  tin,"  and  "  toll  tin  or  dues,"  are 
rateable  to  the  poor.  Rex  v.  St.  Agnes, 
3  T.  R.  4B0. 

(b  19)  The  modus  of  tithes. 
A  modus  for  tithes  is  rateable.   Dougl. 
405. 

(b20)  The  tithe  of  fish. 
The  tithe  of  fish  is  rateable  to  the  poor 
under  the  provision  in  stat.  43  Eliz.  c  2, 
s.  1,  making  tithes  impropriate  and  im- 
propriations of  tithes  rateable.  Rex  v. 
Carlyon,  3  T.  R.  385. 

(b2i)  A  fishery.  • 

1.  A  mere  incorporeal  fishery  ^ is  not 
rateable.     Rex  v.  EUis,  1  M.  &  S.  652. 

2.  The  lessee  in  possession  "  of  a 
fishery  of  the  Halve*  and  Halvendoles, 
with  the  fishings  called  Unlawater.  with 
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the  ^purtenancea  to  the  Halves  due  and 
accustomed  within  the  river  Severn/'  is 
rateable  for  them  as  occupier  of  so  much 
lands  covered  with  water  over  which  the 
fishery  is  enjoyed.  Rex  v.  EUiSy  i  M. &  S. 
652. 

Qa22)  A  reservoir. 

Profits  accruing  in  the  parish  from  a 
reservoir  for  collecting  water  for  the  pur- 
pose of  supplying  a  city  with  water,  may 
be  included  in  an  assessment  upon  ''  the 
reservoirs  and  water  kept  therein/'  Rex 
V.  Bath  CorporatuMj  14  East,  609 ;  Rex 
V.  Rochdale  Waterworks^  1  M.  &  S.  634. 

(b  23)  A  waggon-way. 

The  occupier  of  land  over  which  a  way- 
leave,  or  way-leave  waggon- way  is  erected, 
for  the  purpose  of  carrying  coals  from  his 
mine,  is  rateable  for  the  value  of  the  wag- 
gon-way.   Rex  V.  BcUy  7  T.  R,  598. 

(b  24)  Saleable  underwoods. 

By  "  saleable  underwoods"  are  meant, 
underwoods  intended  or  destined  for  sale, 
in  contradistinction  to  such  as  are  to  sup- 
ply the  landlord  with  estovers  for  fuel  and 
the  other  purposes  of  the  estate.  Rex  t. 
Mirfield,  10  East,  219. 

(b25)  Mines. 

1.  All  mines,  except  coal  mines,  are 
exempt.  Rex  v.  Cuninghaniy  5  East,  478. 
And  coal  mines  are  rateable  by  the  ex* 
press  words  of  the  statute.  Rex  v.  Parrot, 

5T.R.593. 

2.  The   particular  use   to  which  the 

produce  of  a  coal  mine  is  applied  by  the 
owner  of  the  lands,  does  not  exempt  it. 
Rex  V.  Cunninghamy  5  East,  478. 

(b  26)  Profits  of  lot  and  cope. 

The  lessee  of  the  crown  of  lead  mines 
is  rateable  to  the  poor  for  the  profits 
arising  from  lot  and  cope,  which  are  du- 
ties paid  to  him  by  the  adventurers  with- 
out any  risk  on  his  part.  Rowls  v.  Gellsy 
Cowp.  451. 

(b  27)  A  coalmine  exhaust edy  underlease. 
The  lessee  of  a  coal  mine  become  ex- 
hausted, is  not  rateable,  though  still 
bound  to  pay  the  rent.  Rexw,  Bedworth, 
8  East,  387. 

(b  28)  A  slate  quarry, 
A  slate  quarry  is  rateable,  though  the 


working  of  such  quarries  is  a  thing  of 
great  expense  and  risk,  and  is  always 
considered  as  a  nuitter  of  uncertainty 
and  speculation.  Rex\.  Woodlandy2  East, 
164. 

(b  29)  Lime-works. 

The  profits  of  lime-works  are  rateable 
in  the  hands  of  the  occupier,  although  un- 
certain in  their  amount,  owing  to  the 
expense  and  risk  of  working.  Rex  v. 
Alderbun/y  1  East,  534. 

(b3o)  Clay  pits. 

Clay-pits,  worked  at  considerable  ex- 
pense, and  with  fluctuating  profit,  are  rate- 
able.   Rex  V.  Browny  8  East,  528. 

(b  31)  Calamine. 

Lot  toll  and  free  share  of  calamine  to 
be  raised  within  a  manor  are  rateable. 
Rex  V.  Baptist  MiU  Company ,  1  M  &  S. 
612. 

^  (c)  Rctteahility  of  personal  property, 

(c  1)  General  rules. 

\.  The  general  rule  is,  that  personal 
property  is  rateable.  The  cases  in  which 
it  is  not,  are  exceptions  to  the  rule, 
and  arise  from  the  impracticability  of 
rating  it.  Rex  v.  Hoggy  1  T.  R.  726, 
727. 

2.  To  render  personal  property  rate- 
able, it  must  not  only  be  in  the  possession 
of  the  person  rated,  but  when  distinctly 
assessed  as  moveables  it  should  be  h» 
actual  property.  Rex  v.  Ringwoody  Cowp. 
326 ;  Rex  v.  Dursley,  6  T.  R.  53. 

3.  Though  personal  property  existB  in 
the  parish,  it  cannot  be  rated,  unless  the 
proprietor  reside  there  also.  Rex  v. 
Jonesy  8  East,  451 ;  Rex  v.  Liverpooly  Id. 
456,  n. ;  Rex  v.  CoUisony  Ibid. ;  Res  ▼. 
Houndy  Ibid. 

4.  Personal  property  must  yield  a  profit 
in  the  .hands  of  him  who  is  rated,  or  it 
cannot  be  assessed.  Rex  v.  Andacer^ 
Cowp.  550 ;  Rex  v.  DursUyy  6  T.  R.  53; 
Rex  y.  Macdonaldy  12  East,  32^4;  Rex  v. 
Amblesidcy  16  East,  380. 

(c  2)  Rateahility  of  money  in  hand, 

A  sum  of  money,  in  a  man's  possession, 
is  not  rateable.  Rex  v.  Whitey  4  T.  R« 
771.    See  Rex  v.  Mast,  6  T.  R.  154. 

(c3)  Rateahility  of  furniture. 

Furniture  is  not  rateaJile  as  personal 
property.    Rex  v.  fTAiVe,  4  T.  R,  771, 
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(04)  RateahUiiy  of  funded  property. 

Stocks  or  snnuitieB  in  the  public  funds 
are  not  rateable  to  the  poor  under  43 
Eliz.  c.  3,  nor  as  money  out  at  interest 
under  10  Ann.  c.6,  private  act.  Rex  v.  St. 
J(Ms  Maddermarkety  Norwich,  3  Smith, 
S70;  6  East,  183. 

(c  5)  RateahUity  of  money  vested  on  real 

security. 

The  owner  was  adjudged  not  rateable 
in  the  parish  where  he  resided,  for  money 
which  he  had  vested  in  real  securities  upon 
lands  lying  without  the  parish.  Rex  v. 
Whke,  4  T.  R.  771.    - 

(c  6)  Rateability  of  stock  m  trade. 

1.  Stock  in  trade,  yielding  profit,  when 
its  value  can  be  ascertained,  is  rateable  to 
the  poor.  Rex  v.  Mast,  6  T.  R.  154; 
Rex  V.  Darlington,  Id.  468  ;  Rex  v.  Amble- 
tide,!^  East,  380. 

3.  Where  it  has  been  the  usage  in  a 
parish  to  rate  persons  to  the  poor  for  their 
stock  in  trade  within  the  parish,  such 
persons  are  liable  under  43  Eliz.  c.  8,  to 
be  rated  to  the  poor  in  respect  thereof. 
Rex  V.  HiU,  Cowp.  613. 

(c  7)  Rateability  of  stock  on  a  farm. 

The  stock  of  the  farm  is  exempt,  al- 
though it  is  underlet  to  another  person, 
ia  such  a  way  that  the  taking  constitutes 
a  tenement  distinct  from  the  farmers. 
Her  V.  Brown,  8  East,  538. 

(c  8)  RateahUity  of  the  profits  of  an  office. 

1.  The  ranger  of  a  royal  park,  holding 
his  office  at  pleasure,  is  not  liable  to  be 
rated  in  respect  of  the  herbage  and 
pannage  of  the  park,  since  they  yield  him 
no  profits ;  secus,  in  respect  of  land  in  the 
pars,  which  he  incloses  and  cultivates, 
since  of  this  he  is  an  occupier.  Lord 
Bute  V.  GrindaU,  x  T.  R.  338  ;  a  H.  B. 
165. 

3.  An  officer  in,  the  customs,  a  captain 
in  the  navy  or  merchant  service,  and  a 
clerk  to  a  merchant,  have  been  held  not 
rateable  for  their  respective  salaries.  Rex 
v.>FA«fe,4T.R.77i. 

3.  An  attorney  is  not  rateable  for  the 
profits  of  his  profession.  Rex  v.  Starti- 
font,  7  T.  R.  6o, 

(c9)  Raieability  of  the  produce  of  labour. 
Tiymgli  )ftboMr  cannot  be  rated,  yet  the 


produce  of  labour  may.    Rex  v.  Hogg, 
1  T.  R.  737. 

(c  10)  Rateability  of  a  silk  throwster, 

A  silk  throwster  is  not  rateable  for  the 
profit  he  makes  by  cleaning  and  throwing 
his  employer's  silk.  Rex  v.  Sherborne, 
8  East,  537. 

(d)  Rateability  of  land  invested  by  statute 

teith  the  properties  of  personalty. 

Where  a  statute  directs  that  real  pro- 
perty shall  be  accounted  personal,  and  its 
object  is,  that  thereby  it  may  be  descendi- 
ble and  transferrable,  like  personal  pro- 
perty ;  it  invests  it  with  the  incidents  of 
personalty,  so  far  only  a9  is  sufficient  for 
the  end  in  view ;  for  all  other  purposes  the 
land  retains  its  original  properties.  There- 
fore lands  converted  into  a  dock  under  an 
act  of  parliament,  which  declares  that  the 
shares  of  the  proprietors  shall  be  con- 
sidered as  personal  property,  are,  as  be- 
fore, rateable  to  the  poor,  and  in  proportion 
to  the  annual  profits.  RCft  v.  The  Dock 
Company  of  Hull,  1  T.  R.  319. 

(e)  Rateability  of  realty  and  personalty 

occupied  together, 

I.  Real  and  personal  property  occupied 
'  as  one  entire  thing  are  rateable  to  the 
poor.  Thus,  a  house  and  engine  for  card- 
ing cotton,  rented  as  one  entire  subject, 
and  called  '*  the  engine-house:"  so  a 
house,  with  a  weighing  machine,  called 
"  the  machine-house."  Rex  v.  Hogg^ 
1  T.  R.  731  ;  Rex  v.  The  Parish  Officers 
of  St.  Nicholas,  Gloucester,  Id.  733,  n.  (a). 

3.  In  deciding  whether  real  and  per- 
sonal property  are  occupied  as  one  entire 
thing,  and  therefore  rateable  as  such,  it 
is  immaterial  that  the  one  will  go  to  the 
executor,  the  other  to  the  heir.  Rex  v. 
Hogg,lT.'R.^2\. 

(f)  Miscellaneous, 

(f  1)  Rateablility  of  parochial  assessments, 
Sfi.  in  Coventry. 

The  parochial  assessments  for  the  vicar 
of  St  Michael,  in  Coventry,  established 
by  19  Geo.  Ill,  c.  60,  are  not  rateable. 
Rex  V.  Toms,  Dougl.  401.  But  those  for 
the  vicar  of  the  Trinity,  in  the  same 
place,  established  by  19  Geo.  Ill,  c.  57, 
are.    Rann  v.  Piekin,  Dougl.  406,  n. 
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(f  2)  RateabiUty  of  the  Leeds  Canal  Com- 
pany. 

Rateability  of  the  Leeds  and  Liverpool 
Canal  Company.     Rex  v.  Same,  5  East, 

325- 

(£3)  Rateability  of  the  London  Dock  Com" 

pany. 

Rateability  of  the  London  Dock  Com- 
pany, in  1807,  for  works  then  completed. 
Rex  V.  St,  George  Middlesex,  9  East,  1 27 . 

in.  Of  the  place  ik    which  the 

PROPERTY  IS  LIABLE  TO  BE  BATED. 

(a)  Rvk  in  the  case  of  a  rate  on  profits. 

Where  profits  are  rateable,  they  are 
rateable  at  the  place  whiere  they  become 
due,  not  where  they  are  actually  received. 
Rex  V,  The  Undertakers  of  the  Aire  and 
Calder  Ifavigation,  2  T.  R.  660. 

(b)  Rule  in  the  case  of  canal  tolls. 

1 .  Tolls  are  rateable  where  the  voyage 
is  completed,  though  in  fact  collected 
elsewhere.    Ilex  v.  Page,  4T.  R.543. 

2.  In  the  case  of  profits  arising  from 
tolls  upon  bargeways  or  inland  navigations 
which  run  through  several  parishes,  they 
are  rateable  where  the  tolls  beome  due. 
Rex  V.  Air  and  Calder  Naoigation,  2  T.  R. 
660;  Rex  V.  Mayor  of  London,  4  T.  R. 
21 ;  Rex  V.  Pagt^  4  T.  R.  543 ;  Rex  v. 
Stcffordshire  Navigation,  8  T.  R.  340 ; 
Rex  V.  Leeds  and  Liverpool  Canal,  5  East, 
325;  even  where  the  tolls  were  directed  by 
statute  to  be  taken  at  so  much  per  mile 
upon  all  goods.  2  T.  R.  sup* 

3.  Profits  arising  from  tolls  upon  barge^ 
ways  or  inland  navigation^  which  run 
through  several  parishes,  are  to  be  rated 
where  the  tolls  become  due.  And  where 
any  part  of  the  line  of  carriage  is  exempt 
from  being  rated;  in  calculating  the 
quantum  of  toll  which  is  the  subject  of 
tiie  rate,  allowance  must  be  made  for  so 
much  of  the  toll  as  accrued  in  respect  of 
the  line  exempted.  Rex  v.  Leeds  and 
laoerpool  Canal  Company,  5  East,  325. 

4.  In  ordinary  cases,  no  portion  of  the 
toU  payable 'for  goods  transported  by  a 
canal  or  navigation  is  due,  except  at  the 
place  to  which  they  are  to  be  carried. 
Thie  proprietor  of  the  toll,  therefore,  is 
only  rateable  in  respect  of  it  at  that  place, 
and  there  for  the  full  amount  of  it.  Rex 
v.*  The  Undertakers  of  the  Aire  and  Calder 
Navigation,  2  T.  R.  660. 


5,  The  grantee  of  the  right  of  Naviga- 
tion of  the  river  Ouze,  between  Erith  and 
Bedford,  is  rateable  to  the-  poor  of  the 
parish  of  Cardington,  in  respect  of  the 
tolls  arising  from  a  sluice  erected  there ; 
though  he  himself  resides  elsewhere  and 
the  tolls  are  collected  in  another  parish. 
Rex  v.  Cardington,  Coyf^.  $Si. 

(c)  Rule  in  the  case  of  ship-owners. 

The  owners  of  ships  are,  when  resident, 
rateablfe  to -that  parish  in  which  the  ships 
lie,  if  the  port  is  their  home*  ilex  v. 
JFhiie,  4  T.  R.  771 ;  Rex  v.  Jones, 
8  East,  452. 

(d)  Rule  in  the  case  of  a  land  improved  by  a 

spring. 

Land  improved  by  a  spring  rising 
within  it,  is  rateable  for  such  improve* 
ment  in  the  parish  where  it  lies,  not 
where  the  profits  accruing  from  the  water 
are  received.  Rex  v.  New  River  Company^ 
1  M.  &S.503. 

(e)  Miscellaneous. 

Where  part  of  a  fium  lay  in  the  town- 
ship of  W.  and  part  in  the  parish  of  B,  a 
poor  rate  for  the  parish  of  B,  for  the  part  in 
B,  was  held  good ;  though  previously  the 
tenant  had  paid  only  poor  rates  to  A,  hot 
he  had  paid  tithes  and  church  rate  to  B. 
Rex  v.  EtwaU,  3  Smith,  15. 

lY.  Relative  to  the  rate. 

(a)  Subjects  of,^-"4he  repairing  or  rebuild- 
tng  a  workhouse. 

A  rate  cannot  be  made  for  repairing  or 
rebuilding  a  workhouse.  Rex  v.  WexeUy 
DougV  116. 

(b)  Proportions  of. 
(b  1)  General  nues. 

1.  Every  circumstance  and  incident 
attending  rateable  property,  which  adds 
to  its  value,  is,  so  far  as  its  rateability  is 
concerned,  to  be  considered  parcel  of  and 
appurtenant  to  it, — ^as  forming  a  part  of 
its  rateable  value ;  all  the  things  therefore 
which  tet^d  to  give  it  one  entire  value, 
must  be  thrown  ^together  when  a  rate  is 
propounded.  Hence,  whttre  a  canteen  in 
a  barrack  was  demised  for  15  L  per  an- 
num ;  and  the  further  sum  of  510  /.  was 
to  be  paid  by  the  lessee  *'  for  the  privilege 
of  using  it  as  a  canteen  and  selling  therein 
provisions,"  kc. ;  held  that  the  rateable 
value  of  the  proper^  was  525  /.  and  opt 
15  /.     Rex  v.  Bradford,  4  M.  &  S.  317^ 

8.  The  rate  must  be  in  prppg^Am  to 
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the  profits.  If  a  private  house  be  rated  at 
anj  particular  sum,  and  it  be  converted 
into  a  shop,  the  rate  must  be  increased  in 
proportion  to  the  increased  value  of  the 
house ;  but  if  the  shop  be  again  converted 
into  a  private  house,  the  rate  must  pro- 
portionably  decrease.  Rex  v.  The  Parish 
Officers  of' St,  Nicholas^  Gloucester^  i  T.'R. 
724,  n. 

(b  2)  Rule  in  case  of  real  property. 

Real  property  is  assessed  upon  the 
principle, — that  the  tax  shall  be  imposed 
on  the  actual  productive  value  of  the  par- 
ticular subject  at  the  time  of  maVing  the 
rate,  whether  that  is  more  or  less  than 
what  it  had  been  when  the  former  rate 
was  made,  and  howsoever  it  became 
80.  Kemp  v.  Spence^  2  Bl.  1 245 ;  Rex  v. 
Gardner^  Cowp.  84 ;  Rex  v.  St,  Luke's, 
a  Burr.  1 153 ;  Rex  ▼.  Mast,  6  T.  R.  154 ; 
Rex  v.  Skingle,  7  T.  R.  549. 

(b  3)  Rule  in  the  case  of  houses. 

Whether  houses  shall  be  rated  in  a 
different  proportion  from  land,  must  de- 
pend upon  local  circumstances,  and  the 
court  will  not  quash  an  order  for  rating 
them  equally.  Rex  v.  Swannage,  Dougl. 
562. 

(b  4)  Rule  in  the  case  of  land  improved 
by  a  spring* 

If  a  party  rent  a  quantity  of  land, 
together  with  a  mineral  spring  thereout 
axising,  at  a  gross  yearly  rent,  he  is  rate- 
able to  the  poor  in  respect  of  tiie  whole  of 
such  rent ;  though  in  fact  the  annual  value 
of  the  land,  independant  of  the  spring,  is 
only  in  proportion  of  two  to  eight  of  the 
reserved  rent.  Rex  v.  Miller,  Cowp.  619. 

(b5)  Rukin  the  case  of  personal  property. 

1.  The  total  amount  of  a  man's  debts 
is  to  be  deducted,  and  the  tax  laid  upon 
the  profits  of  his  surplus  property.  .  Rex 
V.  Whitey  4  T.  R.  771 ;  4  Burr.  201 1. 

2.  A  trader  may  subtract  the  interest 
of  borrowed  capital,  for  it  is  in  the  nature  of 
an  incumbrance  upon  the  goods.  Rex  v. 
DursUy,  6  T.  R.  53. 

(b6)  Ruk  in  relation  to  different  districts, 

1.  If  the  sessions  make  an  order  direct- 
ing two  districts  of  the  same  parish  to 
contribute  to  the  maintenance  of  the  poor 
«fthe  entire  parish  in  certain  proportions, 
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it  is  extra-judicial  and  void.  Rex\, Newell^ 
-4  T.  R.  266. 

2.  The  term  "  proportions'*  in  1 2 Geo.  II, 
c.  29,  s.  1,  means  the  proportion  which 
one  entire  district  bears  to  other  entire 
districts  within  the  jurisdiction  of.  the 
justices,  and  not  the  subdivisiohs  of  each . 
particular  district.  Rex  v.  Justices  of 
West  Riding  of  Yorkshire,  12  East,  117. 

(c)  Mode  of  assessing, 
(c  1)  Whether  by  one  overseer. 

Semble,  a  rate  cannot  be  made  by  one 
overseer.     Rex  v.  Atkins,  4  T.  R.  12. 

(c  2)  In  the  cake  of  saleable  undenooods. 

Saleable  underwoods  are  not  to  be  rated 
for  that  year  only,  when  a  periodical  profit 
can  be  fairly  and  seasonably  made  of  them; 
but  they  are  at  all  tim^  rateable  accord- 
ing to  the  improvement  in  their  value,  or 
in  the  rent  which  might  fairly  be  expected 
from'  them.  Rex  v.  Mirjield,  10  East, 
219. 

(d)  AHoroance  of, 

(d  1)  Whether  an  act  of  form. ' 

The  allowance  by  justices  of  a  poor's- 
rate  is  a  mere  matter  of  form.  Rex  v. 
Kynaston,  1  East,  118. 

(e)  Publication  of, 
(e  1)  When  made. 

The  rate  must  be  published  on  the  Sun* 
day    ensuing    the    allowance.     Rex    v.- 
Nevxombe,  4T.  R.368. 

(f)   Whether  impugnable  by  matter  dehors. 

A  rate,  legal  upon  the  face  of  it,  will 
not  be  quashed  upon  a  case  reserved,  be- 
cause made,  in  fact,  for  an  illegal  purpose. 
Rex  v.  Corporation  of  Gloucester;  ^T,  R. 

346. 

(g)  Inequality  in,  whether  objectionable. 

The  court  of  K.  B.  will  never  interfere 
in  a  question  as  to  the  equality  or  inequa- 
lity of  a  poor's  rate,  unless  upon  the  face 
of  it,  it  manifestly  appear  to  be  unequal. 
Rexy.  The  Undertakers  of  the  Aire  and 
Colder  Navigation,  2  T.  R.  660. 

(h)  Omission  or  excess  in,  with  respect  to 
local  limits,  whether  objectionable. 

It  is  a  good  ground  of  appeal,  that  the 
poor's-rate  is  made  for  part  of  the  parish, 
when  it  should  have  been  made  for  the 
whole.     Rex  v.  Watson,  7  East,  214 ;  or 
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€  converso  for  the  wholt,  when  it  should 
only  inplude  a  township;  Reic  v.  Leigh, 
3'  T.  R.  746 ;  Rex  v.  NetoeU,  4  T.  R.  266 ; 
(but  see  Rex  v.  Bteding,  QM.  92 ;)  and 
the  objection  is  equally  fatal,  that  it  is 
made  for  an  extra-parochial  place,  for 
which  none  ought  to  be  made. 

(i)  Diminution  of,  on  appeal. 

The  sessions  on  appeal  may,  under 
Stat.  17  Geo.  II,  c.  38,  diminish  a  poor's- 
rtte,  by  which  a  party  is  overcharged. 
Rex  V.  The  Inkahitanis  of  CkeshurU,  2  T. 
R.  623. 

(k)  Amendmtni  amd  quaslung  of. 

(k  i)    Amendment   of^'—previoui    to    41 

Geo.  III. 

All  amendments  of  rates  were  confined 
to  two  cases  prior  to  41  Geo.  IJI,  c  23. 
1 .  Mere  defects  of  form  under  5  Geo.  If, 
c'.  19.  2.  Where  the  appellant,  being  over- 
charged, might  be  reduced.  Rex  v.  Mad- 
rfem,  1  T.  R.  625 ;  Rex  v.  Cheshunt,  2 
T.  R.  623 ;  Rex  v.  St.  Agnes,  3  T.  R, 
^So^i  fiiex  V.  Darlington^  6  T.  R.  468.  > 

(k  2)  Amendment  oft'^n  the  cast  of  omis- 
sion. 

1.  On  appeal  from  a  poor^s-rate,  be- 
cause particular  persons  or  particular  pro- 
perty only  are  omitted  in  the  rate,  the 
sessions  ought  not  to  quash  the  whole 
rate,  but  should  amend  k  in  such  particv- 
lars.  •  Rex  v.  Ringxooodf  Cowp.  326. 

2.  Where  the  sessions  confirmed  a  rate, 
and  K.  B.  was  of  opinion  that  certain  bur- 
gesses, who  occupied  lands  as  tenants  in 
common,  had  been  improperly  omitted, 
the  rate  (t.'  e.  the  order  of  sessions)  was 
sent  back  to  have  the  rate  amended,  by 
the  mseriion  of  the  burgessea  occupying 
tjie  land<  Rex  v.  Waisony  5  East,  480 ; 
2  Smith,  144. 

(k  3)  Quashing  of, — general  rule. 

If  any  error  in  a  rate  afieets  the  propor** 
lion  payable  by  every  person  rated,  tne 
rate  must  be  quashed  in  toto.  Dougl.  563. 

(k4)  Quashing  of, — in  the  case  of  excess. 

A  joint  poor's-rate  for  two  things,  one 
pf  which  is  not  rateable,  not  distinguish- 
ing how  much  for  each,  is  bad  altogether. 
Rex  v.  Welhanh,  4  M.  &  S.  222. 


(k  5)  Qiiiasking  of-^in  the  cast  of  omission. 

1.  A  rate  defective,  from  omitting  to 
name  a  party  liable  thereto^  cannot  be 
amended  by  adding  his  name,  bat  most 
be  quashed.  The  only  method  of  amend- 
ing it  would  be  to  add  the  party,  and  rate 
him  in  the  same  proportion  with  the 
others ;  but  then  all  would  be  required  to 
pay  more  than  they  were  legally  bound 
to  pay  at  that  timek  Rex  v«  The  Parish 
Cheers  of  Maddem,  1  T.  R.  625. 

2.  Where  the  sessions  quashed  a  raie» 
and  it  appeared  to  K.  Bw  that  alar^  tract 
of  rateable  land  was  not  assessed  therein, 
the  order  of  sessions  was  confirmed*  JUx 
v.  Aberavon^  ^  Eadt,  453. 

(k6)  Quashing  of ^ — byK.B. 

1.  If  a  rate  appear  to  be  illegal  by  the 
title,  the  court  will  quash  it,  though  na 
special  case  has  been  stated.  Rex  v. 
tVavell,  Dougl.  116. 

2.  K.  B.  will  not  qutfth  a  poor-rate, 
unless  it  is  unequal  upon  the  fiice  of  it 
Res  v.  Hixrd^y  Cowp.  579. 

3.  If  upon  removal  of  aa  or()er  of  aea-^ 
sions,  adjudging  that  certain  peraons  ought 
to  be  added  to  a  poor-rate,  and  ordering, 
the  rate  to  be  amended  accordingly,  thia 
sessions  omit  to  state  that  such  persons 
had  notice,  or  appeared  and  ware  htmxi 
on  the  appeal,  it  is  laCal.  Rex  v.  Charck- 
wardens  of  Andgnw,.  Cowrp.  550^ 

(1)  On  the  mean*  of  compelling  pagffnen^  of. 
0  1)  Course  of  proceeding  on  the  eon^^kunt. 

On  complaint  to  magistrateiEl  of  noft<- 
payment  of  a  poor^»-rale,  their  first  ^^h 
is  to  summiMi  tiie  party,  01  i£  dead,  1» 
representative.  Retx  v.  Benn,  6  T.  R.  1^ 

(la)  Warrmt of  distreea, -^a juHei^lfacK 

A  magistrate,  in  granting;  a  warraat 
of  distress,  for  a  poor^s-rate,  acta  judidallj^ 
Harper  v.  Carr,  7  T.  R.  270. 

(1  3)  A  tender  by  Idndhrd  equivedeni  to  « 
tender  by  tenant. 

If  a  landlord  tender  the  rate  for  his. 
tenant,  the  overseer  ought  to  receive  k^ 
and  a  warrant  ought  not  to  be  granted  to 
distrain  on  tl^  teiMwt    Rea  v.  Oovmm^. 

Dougl.  426. 

(m)  €f  mtiing  pgriskKW^»mi». 

1.  County  magistrates,  eannot  rate  a 
parish  within  their  jurisdiction,  in  aid  oT 
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ooe  withotit;  thotfgh   lying  within  the 
coanfy.    Rex  ▼.  H<j(beeht,  4  T.  R.  778. 

9.  A  ctse  of  t#d  f^cuishsft  incorpoi^ted 
\fy  3ft  Geo.  Ill,  c.  99,  and  one  rated  in 
aid  of  the  other.  Rex  v.  St,  Helenas, 
WoreeHer^  3  East,  417. 

V.  Relative   to  the    relief   and 

VAINTEKANCC  OF. 

(a)  Off  caswU  poor. 

Casual  poor  have  a  claim  for  support 
ap0B>  whoever  parish  they  may  be  found 
i».  Tberefere,  where  a  pauper  having 
firMtored  hia  kg  in  the  pturiah  of  X,  was 
cenvejfed  to  a<  house  in  the  parish  of  Y, 
as  the  Aeajrest  and  most  convenient,  it  was 
heldthal  Y^  and  not  X.  parish^  were  bound 
to  piovide'for  ted  take  catre  of  him.  LamA 
V.  Bwtccy  4  M.  &  S.  275. 

(b)  Of  the  order  of  maintenance, 

(b  1)  Exckuionof  the  jurisdiction  of  county 
magistrates  over^  in  a  particular 
case. 

Where  4/  Geo.  Ill,'  c.  90,  was  passed 
for  ineorpora^g  two  hundreds,  and  6i- 
neted  tbikt  H^  house  should  be  built  I^m* 
the  pOOr^s  receplaoB,  and  provided  that 
three  months  after  the  house  should  bo 
boOt,  **  the  said  poor  persons,  and  persons 
iaeapable  of  jHOviding.  for  thonselves,. 
should  be  under  the  government  and  ma- 
nagement of  the  said  guardians  of  the 
poor;"  held,  that  this  excluded  the  magis- 
trates of  the  county  from  any  jurisdiction 
to  make  ah  order  for  the  relief  of  poor 
living  within  that  district.  Rex  v.  Keery 
5T.R.  159;  1  Bott.  410,  pi.  501. 

(c)  Weekfy  aihrnmce^  when  due. 

An  allowance  to  a  pauper,  ordered  to 
b^paid  w^Iy,  is  due  at  the  beginning 
of  the  week.    Rex  V.  Feamiey,  1  T.  R. 

(d)  ObUgaliomto  go  to  the  worihouse^  on 
whom  imposed. 

Uttder  St.  9  Geo.  I;  o.  7,  s.  4,  the  party 
for  whom  relief  is  demuided,  can  alone 
be  required  to  gp  to  the  workhouse ;  thus, 
tke  iniuit  child  of  a  mother,  who  asks 
relief  for  it»  and  not  the  mother  as  welL 
ils»v.  Maigky  3  T.  R.  637. 

(^  In  relation  to  it.  22  Geo.  Ill,  c.  83. 

Tfce  36th  section  of  statute  as  Geo.  Ill, 
€.  83,  enactis,  that,.  '^  the  justice  shall  not 
sxamine  the  gtiardian,  unless  application 


shslQ  have  been  first  made  to  tAe  visitor 
(it  being  part  of  his  duty  to  adjust  matters 
of  that  Sort)  who  shall  order  relief,  rf  he 
thinks  necessary,  either  xvithin  or  out  of 
the  poor-house,  as  he  shall  judge  right ; 
and  if  sufficient  relief  shall  not  be  given, 
the  poor  person  complaining  shall  be  re- 
dressed by  the  justice  in  the  manner  be- 
fore directed."  Under  this  statute  the 
justice  has  no  jurisdiction  to  change  the 
nature  vt  quality  of  the  relief  ordered  by 
the  visitor,  but  Only  to  increase  the 
amount.  Thus,  if  the  visitor  order,  that 
the  pauper  shall  be  relieved  in  the  poor- 
house,  the  justice  cannot  order  that  he  be 
relieved  out.  The  question,  whether  relief 
in  or  out  is  the  most  fit,  is  left  to  the  visitor 
alone  to  decide.  Rex  v.  Laughtun,  2  M. 
&  S.  324. 

(f)  In  relation  to  stat,  43  Geo.  lit,  c.  47, 
«.  2,  4*  5.  (militia J. 

The  43  Geo.  Ill,  c.  47.  s.  2.'&  5,  refers 
as  well  to  the  case  of  a  substitute,  who 
having  a  wife  or  child,  shall  fraudulently 
and  falsely  declare  at  the  time  of  his  en- 
rolment, that  he  has  no  wife  or  family ; 
as  to  one,  who  having  more  than  one 
child,  shall  fraudulently  and  falsely  declare 
that  he  has  only  one.  Rex  v«  Preston^ 
13  East,  313, 

(g)  Qf  reimbursement. 

1.  The  parish  to  which  the  principal 
militia-man  belongs,  is  liable  to  reimburse  , 
that  of  the  substitilte  the  expense  of  main- 
taining his  family,  although  the  substitute 
had  more  than  one  child  when  enrolled. 
Rex  V.  JViUis,  6T.R.  179;  or  had  nei- 
ther been  approved  nor  enrolled,  pro\aded 
he  is  sworn  in  and  actually  serves.  Rex 
\.  Ledbury y  7T.R.  558. 

2.  The  order  of  maintenance  and  reim- 
bursement must  be  made  by  the  same 
justice  and  'at  the  same  time.  Rex  v. 
Ledbury,  7  T.  R.  558. 

VL  Relative  To  the  removal  of. 

(dL)  Persons  Kable'  or  not  to  be  removed. 

(2Li)  A  married  woman  pregnant  with  a 

bastard. 

A  married  woman,  who  iii  the  abseijce 
of  her  husband  abroad,  is  pregnant,  under 
such  circumstances  as  that  the  child  would 
be  deemed  by  law  a  bastard,  is  liable  to 
be  removed  under  35  Geo.  ill.  Rex  v. 
Tibbenham,  9^ast,3^8. 
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(a  s)  A  pnfgnant  smgk  tooman  in  service. 

The  Stat.  35  Geo.  III/c.  101,  does  uot 
authorize  the  removal  of  a  single  woman 
living  in  service,  because  pregnant.  Rex 
V.  Alveiey,  3  East,  563. 

(a  3)  A  wife  by  herself. 

Where  the  wife  has  a  settlement,  biit 
the  husband  none,  she  may  be  removed 
alone  to  the  place  of  her  settlement,  with 
her  own  and  her  husband's  consent.  Rex 
V.  Eltham,  5  East,  113. 

(b)  Of  the  original  cf/mplaint. 
(bi)  Form  of. 

.  The  complaint  should  state  that  the 
paupers  are  become  actually  chargeable. 
Rex  v.  Holm,  Watery  11  East,  381. 

(c)  Order  of  rcmovaL 
(c  1)  Evidence  to  warrant. 

'  '  An  order,  removing  nurse  children  to 
their  father's  original  settlement,  founded 
not  upon  his  evidence,  since  his  attendance 
could  not  be  procured,  and  not  stating  that 
he  was  dead,  is  valid.  Rex  v.  The  Inha- 
bitants cf  Bucklcbun/,  1  T.  R.  164. 

(c  a)  Form  of,  —  statement  of  the  juris- 

diction. 

An  order  to  be  final  and  conclusive, 
must  not  be  ex  facie  null.  It  must  appear, 
therefore,  on  the  face  of  the  order,  to  be 
made  by  two  justices  having  a  competent 
jurisdiction.  Rex  v.  Chitrerscoton,  6  T. 
R.  178. 

(c  3)  Form  of, — name  of  the  parish. 

In  an  order  of  removal,  it  is  sufficient 
to  use  the  name  of  the  parish  commonly 
used.     Rex  v.  Topsham,  7  East,  466. 

(c  4)  Form  of, — statement  of  tite  medium 
of  the  settlement. 
The  medium  through  which  a  party 
became  settled  need  not  be  s4ated  in  an 
order  of  removal.  An  order,  therefore, 
removing  a  married  woman,  not  stating 
her  to  be  such,  to  X,  adjudging  that  to  be 
her  lawful  settlement,  is  sufficient.  It  is 
her  settlement  because  it  is  her  husband's ; 
but  the  cause  why  it  is  her  settlement 
need  not  be  stated.  Rex  v.  The  Inhabitants 
of  Yspi/tty,  4  M.  &  S.  52. 

(c5)  Form  o^ — of  leaving  the  dates   in 

blank. 

An  order  of  removal  dated  the 


day  of  April  1 804,  is  good,  though  with  a . 
blank  for  the  day  of  the  month,  or  at  least 
is  helped  by  af^peal  to  the  sessions.    Rex 
V.  Brimptony  2  Smith  277. 

(c  6)  Form  of* — statement  of  the  exantt" 
nation,  under  49  Geo.  Ill,  c.  124,^.  4« 

Before  the  statute  49  Geo.  Ill,  c.  124, 
s.  4,  justices,  making  an  order  of  removal, 
must  have  proceeded  in  all  cases,  except 
under  the  Mutiny  Act,  upon  vitd  voce 
evidence,  taken  before  them  in  each  otber^s ' 
presence.  That  statute  enacts,  that  in 
case  the  pauper  is  by  age  or  other  infirmity, 
unable  to  be  brought  up  to  be  examined  as  * 
to  his  settlement,  it  shall  be  lawful  for  one 
magistrate  to  tBike  his  examination  and 
repibrt  it  to  another,  and  for  those  roa* 
gistrates,  upon  such  report,  to  adjudge  the 
settlement.  Two  justices  made  an  order 
of  removal,  upon  an  examination  taken  in 
pursuance  of  this  act,  which  order  was  in 
the  usual  form, — ^**  upon  the  examination 
of  C.  D.''  (the  pauper,)  without  stating 
the  special  circumstances  of  that  examina- 
tion, and  the  report  by  the  examining  jus- 
tice to  the  other.  Held  well,  for  the  statute 
does  not  enjoin  such  statement.  Rex  v. 
South  lA/nn,  All  Saints,  4  M.  &  S.  354. 

(c  7)  Form  of — in  the  ease  of  a  pregnant 

woman. 

1.  It  is  sufficient  that  the  order  charge 
a  woman,  whether  married  or  single  (if 
pregnant  with  a  child  likely  to  be  bom  a 
bastard)  generally,  as  actually  become 
chargeable  to  the  parish,  without  setting 
forth  the  manner  in  which  she  has  become 
so.     Rex  V.  Tibbcnham,  9- East,  388. 

2.  An    order    for  the  removal    of  a 
single  woman,  under  35  Geo.  Ill,  c  101, 
stating  that  A.  E,  single  woman,  is,  by  ^ 
being  pregnant,  deemed  to  have  become  ' 
chargeable  to  the  said  parish,  &c.  is  good 
in  form.     Rex  v.  Dibblebury,  9  East,  398.  • 

(c  8.)  Form   of — where  a  former  order 

was  quashed.  ^ 

If  an  order  is  quashed  for  a  defect  in 
form,  it  concludes  nothing  between  the  * 
parishes  which  are  parties  to  the  decision, 
and  consequently  a  second  order  need  not 
set  forth  a  fresh  settlement,  subsequent  to 
the  time  when  the  first  was  made.  Rex 
V.  St,  Andrew's,  Holbom,  6  T-  R.  61 3,; 
Rex  V.  Penge,  Nol.  Rep.  176. ' 
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(c9)  Form  of  y — misceflaneovs. 

1.  Where  an  order  stated  that  the 
paupers  *'  lately  came  and  intruded  thera- 
lelves  into  the  said  parish/'  it  was  ob- 
jected that  it  did  not  appear  that  the 
paupers  were  then  in  the  parish,  ue,  at 
the  time  of  the  removal.  But  held,  that 
the  order  states,  and  the  magistrates  ad- 
judge it  to  be  true,  that  the  paupers  ore 
Ukefy  to  become  chargeable  to  the  parish, 
which  could  not  be  if  they  were  not  in 
the  parish  at  the  time.  Rex  v.  Bine  gar ^ 
7  East,  377;  3  Smith,  353. 

2.  It  was  objected  against  an  order  ad- 
judging that  the  paupers  vi/ere  last  legally 
settled  in  M,  that  this  is  no  adjudication  of 
a  present  settlement,  fiut,  *'  it  refers  to 
the  time  of  the  complaint  made,  and  the 
court  cannot  intend  an  intermediate  set- 
tlement between  the  hearing  of  the  com- 
plaint, and  the  making  of  the  order/'  Rex 
V.  Bmegar,  7  East,  377 ;  3  Smith,  353. 

(c  10)  Nullity  ojy-^rom  the  nuUity  of  the 
certificate  on  which  it  is  founded. 

An  order  of  removal  under  a  certificate, 
not  signed  by  a  majority  of  the  parish 
officers,  is  a  nullity.  Rex  v.  The  Inhabit 
tmUs  ofMargamy  1  T.  R.  775. 

(c  1 1)  Whether  void,  or  voidable  only^ — 
from  a  defect  in  the  signing. 

An  order  of  removal,  signed  by  two 
magistrates,  away  from  each  other,  while 
one  of  them  is  out  of  his  jurisdiction, 
renders  the  order  only  voidable  upon  ap- 
peal, and  not  absolutely  void.  Rex  v. 
Stotfold,  4  T.  R.  596. 

(cis)  Informality  .in,  xchefher  objection- 
able. 

An  order  may  sometimes  be  quashed 
for  a  defect  really  formal,  but  which  is 
so  far  considered  as  substance,  that  it  can- 
not be  amended  under  5Gea  11,  c.  19. 
As  for  want  of  a  proper  adjudication  of 
the  pauper's  last  legal  settlement.  Rex 
Y.  St.  Andrew's,  HolborUy  6  T.  R.  613. 

(c  13)  Whether   impugnable  on   grounds 

dehors, 

A  husband,  his  wife  and  children,  were 
removed  by  an  order  of  justices  to  the 
place  of  their  last  settlement,  and* the 
order  was  suspended  as  to  the  husband, 
until  it  should  appear  that  he  was  suffi- 
ciently recovered  to  be  able  to  travel.  The 


husband  dying,  the  wife  and  children  were 
subsequently  removed,  without  an  order 
removing  the  suspension  of  the  original 
order.  The  justices  had  likewise  made  a 
third  order,  which,  after  stating  that  the 
death  of  the  husband  had  been  proved, 
and  that  such  charges  had  been  incurred 
by  the  suspension,  directed  their  payment 
The  orders  being  good  on  the  face  of 
them,  cannot  be  quashed  by  the  sessions. 
Rex  V.  Englefield,  13  Elast,  317. 

(c  14)  Whether  avoided  by  alteration. 

If  an  alteration  is  made  in  an  order  by 
one  magistrate  in  the  other's  presence^ 
after  it  is  signed  by  both,  and  before  deli- 
very to  the  parish  officers,  although  with- 
out being  re-sealed  and  re-delivered,  the 
order  is  not,  therefore,  bad.  Rex  v.  Uan- 
winio,  4  T.  R.  473. 

(c  15)  Mode  of  impugning. 

It  is  not  permitted  to  the  parish  against 
whom  an  order  of  removal  operates,  to  shew 
it  void  by  circumstances  dehors  the  instru- 
ment itself,  for  they  must  in  such  a  case, 
appeal  in  the  regular  course,  or  they  are 
concluded.   Rex  v.  Slot  fold,  4  T.  R.  596. 

(c  16)  Defects  in  some  parts,  how  aided  by 
reference  to  others, 

1.  Although  a  county  is  mentioned  in 
the  margin,  it  does  not  help  the  defect 
if  two  counties  are  mentioned  in  the  body 
of  the  order,  notwithstanding  the  ma- 
gistrates describe  themselves  to  be  jus- 
tices **  in  and  for  the  said  county."  Rex 
v.  Moor  Critchell,  a  East,  66. 

a.  Where  no  county  was  mentioned  in 
the  margin  of  the  order,  and  it  was  di-/ 
rected  to  the  churchwardens  and  over- 
seers of  S.  in  the  county  of  Middlesex,  and 
to  those  of  C.  in  Buckinghamshire,  and 
the  magistrates  only  stated  themselves  in 
the  body  pf  the  order, — justices  of  the 
peace  '^  for  the  county  aforesaid/'  it  was 
quashed.  Rex  v.  Stepney,  Burr.  S.  C.  123; 
Rexw.Chikerscoton,  8T.  R.  178. 

(c  17)  Of  amending  and  quashing  the  order ^ 

1.  All  averments  necessary  to  show  the 
magistrate's  jurisdiction  to  make  theprder 
in  question,  are  matters  of  substance,  and 
cannot  be  amended  under  5  Geo.  II,  c.  19. 
Rexx.  Chikerscoton,  ST. R.  178. 

2.  The  sessions  cannot  make  an  order 
of  removal ;  the  validity,  therefore,  of 
such  order,  must  depend  up()n  its  slate 
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when  isMied  by  th«  joitices ;  if  then  ia- 
Talid,  t)ie  sessions  canno^  amend  it.  Rex 
V.  The  Inhabitants  of  Margam^  i  T*H. 

775. 

3.  Where  an  order  is  q^ashed  generally, 
that  must  be  taken  to  be  upon  the  merits. 
Rex  V.  St,  Andrew's  Holbpm,  6  T.  R.  613. 

4.  The  rule  that  the  original  order  will 
be  quashed,  when  that  by  which  it  is  con- 
firmed at  sessions  is  quashed,  does  not 
hold  where  the  merits  of  the  appeal  have 
not  been  properly  tried  at  sessions,  through 
the  mistake  or  misconduct  of  that  court, — 
here  the  court  will  direct  the  sessions  to 
rehear  the  appeal.  Rex  v.  Yarpole, 
4T.R.  71. 

(c  18)  Proof  ofy  where  the  order  is  tost. 

Parol  evidence  is  sufficient  where  an 
order  of  removal  is  lost.  Rex  v.  Mether- 
ingham^  6  T.  R.  ^^Q. 

(c  IQ)  Suspension  of^  under  35  Geo,  III, 

c.  101. 

Justices  have  power,  under  35  Gea  III, 
c.  101,  s.  8,  to  suspend  an  order  of  re- 
moval, though  the  pauper  was  not,  from 
special  circumstances,  actually  brought  be- 
fore them.    Rex  v.  Everdon,  g  East,  101. 

(cfio)  Abandonment  ofy  the  consequence. 

If  a  parish  obtain  an  order  of  removal, 
and  then  abandon  it,  consenting  to  take 
the  pauper  back,  without  giving  the  parish 
to  whom  it  is  directed  the  trouble  of  ap- 
pealing, it  concludes  nothing.  Rex  v. 
Diddlebwjy  13  East,  359. 

(c  3 1)  Ob  the  removal  qf^hf  certiorari,  after 
a  case  reserved  and  lapse  of  time. 

A  certiorari  will  not  be  granted  to 
remove  an  order  of  removal  on  a  case 
reserved,  after  six  months  from  order 
made  by  the  sessions,  or  without  six  days 
notice.  Rex  v.  Justices  iff  Sussex,  i  M. 
&  S.  631,  734. 

(c  aa)  Course  of  proceeding  in  K-  B.  on 
removal  after  confirmation  by 
sessions. 

If  an  order  of  removal,  confirmed  by 
the  sessions,  is  removed  into  the  K.  B.  by 
certiorari,  the  court,  if  they  see  occasion, 
will  direct  th^  sessions  to  inquire  into  a 
fact.  Rex  v.  The  Inhabitants  of  Mar- 
gam,  I  T.  R.  775. 


(c  33)  Levying  ^  tie  charges  ^,  uskkr 
35  Geo.  Ill,  c,  10},  «.  3. 

The  stai.  35  Geo.  Ill,  c.  101,  s.?*  i0 
peremptory  upon  the  magistr^ttii  residiiig 
in  jurisdiction  where  the  levy  is  to  be 
made,  to  endorse  the  warrant*  Re^  v. 
Kynaston,  1  East,  117. 

(d)  Of  the  right  to  return  notxiAthstandingp 

One  removed  fh>m  a  parish  under  fin 
order,  may  return,  provided  he  does  |iot 
return  in  a  state  of  vagrancy.  Rex  v. 
The  Inhabitants  of  Fel&igUy^   3  T.  £. 

709. 

VII.  Op    the    several  siTVATiova 

IN  WHICH  PERSONS  ARE  IR- 
REMOVEABLE,  WITHOUT  RELA- 
TION  TO    CERTIFICATES. 

(a)  A  resident  on  his  own  estate. 
(a  1)  General  rule. 

Persons  residing  upon  their  own  estate, 
howsoever  acquired,  or  whatever  the 
value,  though  actually  chaiigeable,  cannot 
be  removed.  Rex  v.  Martl^,  5  East,  40 ; 
1  Smith,  344. 

(a  2)  An  equitable  estate. 

If  a  party  has  clearly  an  equiUble  esUtt, 
he  shall  not  be  removed  from  it.  But  the 
court  must  see  clearly,  that  he  has  1^ 
equitable  estate,  which  would  be  perfected 
in  him  by  the  interventkm  of  a  coiixt  of 
equity.  Rex  v.  Inhalants  of  Standon, 
3  M.  &  S.  468. 

(b)  ^guardian. 

A  guardian  is  entitled  to  reside  irre- 
moveably  upon  the  ward's  estate,  iter 
V.  InhabitafUs  of  IVilby,  3  M.  &  S.5Q4I 

(c)  From  a  franchise  as  a  freeman. 

A  person  is  not  irremoveable  firom  a 
mere  local  privilege  or  franchise  to  whidi 
he  is  entitled  as  a  freeman.  Rex  t. 
Warkworth,  1  M.  &  S.  473. 

(d)  A  MiUtia^nm. 

A  militia  man  having  served  his  three 
years,  is  not,  therefore,  irremoveable 
until  he  becomes  chargeable  nnder  atat. 
36  Geo.  Ill,  c.  107,  B.  131 ;  but  only  in 
case  he  exercises  a  trade,  ilcv  v.  The 
Inhabitanis  (f  Gwenop,  3  T.  R.  139. 

(e)  Casual  poor. 

A  day-labourer,  itettled  ia  I,  \i9M  eia- 
ployed  to  drive  a  kmd  of  hay  frem  tliOQee 
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to  B,  and  rotuni  with  m  load  of  muck ;  in 
loadiiig  the  muck  he  fell  and  broke  his 
k%.  Held,  that  he  waa  to  be  considered 
cniaal  poor,  and  not  removeable  under 
either  13  &  14  Car.  II,  c.  la ;  or  35  Geo. 
Ill,  c.  101.  Reg  y.  Sik  Jmaes  in  Bwy  St. 
EAmmdif  10  East,  25. 

(f )  lAahUUy  to  removal  <3f  either  of  the 

three  relatunu  mentioned  in  43  EUz,* 
from  the  other  having  been  reUeoed 

By  43  £liz.  c.  s,  s.  7,  the  father,  son 
and  grandson  are  reciprocally  bound  to 
maintain  each  other,  ifihey  are  of  suffi- 
cient ability.  Hence,  if  they  are  not  (or 
being  so»  have  not  been  called  upon  by  an 
order)  no  obligation  is  cast  upon  them ; 
so  that  the  pansh,  by  relieving  one,  is  not 
virtoally  rdieving  the  others,  and  there- 
tee  cannot  remove  them  as  having  be- 
come chargeable  to  the  parish  in  which 
they  are  settled,  and  which  has  given 
them  a  certificate.  Rex  v.  The  Inhabi- 
UmU  of  St.  Mary^  Weitport^  3  T.  R.  44. 

(g)  A  married  looman^  pregnant  with  a 

bastard: — ^Vide  supra  Vl,  (a  1). 

00  A  pregnant  single  woman,  in  service.-'^ 
Videsupra  Yly  (as) 

(i)  A  vnfe  by  herself: — ^Vide  supra  VI,  (a  3) 

(k)  A  pavper  removing  from  A,  to  B.  for 
occasioned  relief. 

A  pauper  renting  a  house,  and  residing 
at  I,  from  which  parish  she  occasionally 
received  relief;  upon  applying  as  usual 
for  relief,  was  refused,  and  desired  by  the 
officers  to  go  into  F,  in  which  some  of 
lier  hosband's  relations  had  resided ;  and 
upon  doing  so,  she  was  by  the  officers  of 
F.  refused  rehef,  and  sent  back  to  I,  when 
it  was  again  denied  her,  and  she  was  de- 
sired to  apply  once  more  to  F,  but  -ex- 
pressing her  unwillingness  to  do  so,  one 
of  the  overseen  took  her  to  F.  without  any 
otdBt  of  removal,  the  officers  of  which 
ktter  parish  relieved  her,  and  threatened 
to  Mfid  her  to  prison  if  she  returned  to  I. 
The  panper  waa' desirous  of  returning  to 
her  house  at  I,  but  owing  to  the  threats  of. 
the  officers  of  F,  she  remained  there  eight 
or  ten  days,  when  she  was  removed  from 
thence  to  B.  She  was  held  removeable 
fiNNn  either  F.  or  I,  to  her  proper  parish. 
MSMV.  Birminghwmy  14  fiast,  251. 


VIII.  Of  THA  SfcVBEAL  SiTtf  ATIOVS  Iir 
WHICK  ^Basons  ARE  IRKE- 
MOTSABLX  IV  RELATION  TO 
CBRTIFICATEa. 

(a)  Residents  under,  whether  irremoteabU^ 
(a  1)  As  likely  to  become  chargeable. 

A  certificated  person  cannot  be  removed 
until  he  has  become  actually  chargeable ; 
not  because  he  is  likely  to  become  so. 
Hence,  an  unmarried  woman  pregnant  was 
not  therefore  removeable.  Rex  v.  The  In- 
habitants of  St.  Mary  Westport,  3T.  11. 44. 

(a  a)  InrehatuM  to  35  Geo.  Ill,  c.  101.. 
The  36  Geo.  Ill,  c.  101,  extends  t6 
pregnant  single  women  residing   undef 
certificates.      Rex  v.  Great  Yarmouth, 
8  T.  R.  68. 

(a  3)  To  another  thanthe  certifying  parish.  . 

The  Stat.  8  &  9  W.  Ill,  c.  30,  does  not 
prevent  the  removal  of  a  certificated  pau- 
per to  any  parish  other  than  the  certifying 
parish  in  which,  antecedent  to  the  certifi- 
cate, he  may  have  acquired  a  settlement. 
Rex  V.  Somersetshire,  16  East,  303. 

(b)  Nature  of  a  certificate  defined. 
A  certificate  is  an  indemnity  from  the 
parish  from  which,  to  the  parish  to  which 
the  pauper  goes,  against  the  consequences 
of  permitting  him  to  reside  there.  Rex 
V.  The  Inhabitants  of  ^ewington,  1  T.  R. 

356. 

(c)  By  whom  grantable. 

(c  1)  Whether  by  a  single  o/6erseer,  where 
only  one  is  appointed. 
A  certificate  signed  and  sealed  by  one 
overseer  of  a  township,  where  one  ^one  is 
appomted,  is  void.  Rex  v.  Clifton,  2  East, 
168. 

(c2)  Miscellaneous. 

1.  A  certificate  signed  by  two  church- 
wardens, one  of  whom  was  also  appointed 
sole  overseer  in  the  same  vear,  is  a  nullity  < 
Rex  V.  5*.  Margarefs,  Leicester,  8  East, 

2.  5fm6/e,  that  where  a  township  situate 
within  a  parish,  has  no  churchwardens  of 
its  own,  and  maintains  its  poor  separately, 
the  churchwardens  of  the  pariah  at  large 
need  not  join  with  the  overseers  of  the 
township  in  granting  certificates.  Rex  v. 
CUfton,  3  East,  168. 

(d)  Form  of. 
(di)  Whetherof  its  essence. 

A  certificate   derives  its  legal  effect 
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from  the  »tat.  8  &  9  W.  Ill,  c.  30,  alone; 
if  therefore,  from  the  form  in  which  it  is 
couched,  it  cannot  receive  a  construction 
suitable  to  that  act,  it  is  void.  A  certifi- 
cate promising  to  receive  the  party  back 
when  requested,  must  be  construed  when 
legally  requested,  that  is,  on  his  becom- 
ing chargeable ;  for  by  that  construction 
alone  does  it  pursue  the  act.  Rex  v. 
The  Inhabitants  of  St.  Mary  JFestport,  3 
T.  R.  44, 

(d  2)  In  relation  to  the  signature. 
•  1.  A  certificate  not  signed.by  a  majo- 
rity of  the  parish  oiTicers  is  an  absolute 
nuihty.     Rex  v.  The  Inhabitants  of  Mar- 
gam,  iT.R.775. 

2.  A  certificate  must  be  signed  by  a 
majority  of  the  parish  officers,  de facto, 
as  contradistinguished  from  those  dejure. 
Rex  V.  Wymondkam,  6  T.  R.  552. 

(d  3)  In  relation  to  the  direction. 

A  certificate  need  not  be  directed  to  any 
particular  parish.  Rex  v.  Lillington,  1 
East,  438. 

(d4)  In  relation  to  its  extent. 

As  it  is  competent  to  the  parties  to 
limit  the  extent  of^  certificate,  it  may 
be  framed  so  as  to  exclude  as  well  as  to 
include  a  person  who  would  otherwise  be 
considered  as  protected  by  it.  Rex  v. 
Storrington,  7  T.  R.  133. 

(e)  Delivery  of. 

1.  A  certificate  takes  effect  only  by 
delivery.    Rex  v.  Wensley,  5  T.  R.  154. 

2.  An  apprentice  may  acquire  a  settle- 
ment in  the  certificated  parish,  where  the 
master  has  received  a  certificate  but  not 
delivered  it,  if  he  reside  forty  days  pre- 
vious to  the  delivery.  Rex  v.  Wensley, 
5T.  R.  154. 

(f )  Effect  of. 

1.  Wherever  a  certificate  is  not  conclu- 
sive upon  the  parish  granting  it,  to  receive 
the  party  back  again,  it  does  not  prevent 
him  from  acquiring  a  settlement  there. 
Rex  V.  Storrington,  7  T.  R.  133. 

3.  An  apprentice,  originally  bound  to  a 
certificated  man,  does  not  acquire  a  settle- 
ment by  serving  part  of  his  apprenticeship 
under  a  regular  4issignment  to  an  uncerti- 
ficated inhabitant  of  the  parish.  J^ejr  v. 
Hinckley,  4  T.  R.  371. 


(g)  Construction  of  ' 
(g  1 )  In  relation  to  the  naming  of  children, 

A  certificate  to  A.  and  B.  his  wife  en- 
gaging to  receive  them,  "  their  child  or 
children,  bom  or  to  be  bom,*'  is  not  equi- 
valent to  a  naming  of  the  children  in  tte 
certificate.  Rex  v.  Thwaites,  1  M.  &  S. 
669. 

(h)  Extent  of. 

1 .  Unless  where  a  person  is  particularly 
described  in  a  certificate,  it  only  includes 
such  as  live  under  the  same  roof  with  the 
paterfamilias,  and  form  part  of  his  family. 
Rex  V.  Darlington,  4T.  R.  797;  Rex  v. 
Mortlake,  6  East,  397 ;  2  Smith,  530. 

2.  A  certificate  extends  to  three  classes 
of  persons : — 1.  Those  actually  named  in 
it : — 2.  Those  who  are  part  of  the  person's 
family  at  the  time  it  is  granted : — 3.  Tfaoee 
who  become  so  while  he  continues  t6  reside 
under  it.  Rex  v.  Storrington,  7  T.  R.  133. 

3.  If  a  certificate  is  granted  when  the 
woman  is  unmarried,  and  undertakes  to 
provide  for  the  child  she  is  then  pregnant 
with,  and  all  other  children  that  she  may 
thereafter  have,  until  she  or  they  acquire 
subsequent  settlements ;  it  does  not  extend 
to  an  illegitimate  child  bom  eight  years 
after  the  certificate  is  granted.  Rex  v. 
Mathon,  7  T.  R.  362. 

4.  Wherever  the  master  or  mistress  are 
protected  in  their  residence  by  the  certifi- 
cate, either  as  the  head  or  as  a  constituent 
part  of  a  family,  their  apprentice  or  ser- 
vant is  prevented  from  acquiring  a  settle- 
ment in  the  parish. by  serving  them  in 
these  capacities.  Rex  v.  Hampton,  5  T.  R. 
266 ;  Rex  v.  Swoerby,  2  East,  276. 

(i)  Whether  transferrahle. 

A  certificate  is  not  a  transferrahle  in- 
stmment  from  one  parish  to  another.  Rex 
v.  Wymondham,  6  T.  R.  552.^ 

(k)  Continuance  and  determination  (f* 
(k  1)  General  rules. 

1 .  A  certificate  only  protects  the  certi- 
ficated parish  so  long  as  the  residence 
which  commenced  and  was  permitted  un- 
der the  faith  of  it  continues.  If  the  pauper 
quits  the  parish  without  any  intention  to 
return,  such  residence  is  at  an  end ;  secus, 
where  he  is  absent  for  a  temporary  pur- 
pose only.  Rex  v.  The  Inhabiiants  of 
Newington^  1  T.  R.  354. 

2.  If  a  party  residing  upon  bis  own 
property  in  one  parish  receive  a  certifi- 


POOR. 


1^6 


ette  of  settlement  from  ianother  parish,  its 
eflfect  is  vacated  by  subsequent  residence. 
Rtx  ▼.  The  Inhahitanis  of  Ufton,  3  T.  R. 

3.  A  certificate  is  discharged  by  the 
party's  gaining  a  settlement  in  another 
parish,  Rex  v.  Great  Torrington,  Bnrr. 
438 ;  although  it  is  consolidated  for  the 
maintenance  of  the  poor  with  the  certifi- 
cated parish.  Rex  v.  Wifnumdham,  6  T.  R. 

4.  A  certificate  continues  as  to  any 
person  expressly  named  therein,  until  dis- 
charged by  some  act  immediately  affeiling 
himself;  for  he  is  to  be  considered  in  the 
same  situation  as  if  the  parish  had  granted 
a  distinct  certificate  to  him,  Rex  v.  Tes- 
tertony  5  T.  R.  358  ;  and  consequently  his 
fiimily  reside  under  it  and  are  affected  by 
it.    Rex  y.  Bath  Eastany  8T.R.  446. 

5.  A  certificate  is  discharged  by  the 
pauper's  voluntary  deserting  the  certificate 
by  removing  from  the  parish  to  which  it 
was  granted,  and  taking  up  his  residence 
either  in  the  certifying  parish  or  else- 
where, without  an  intention  to  return 
thither.  Rex  v.  St.  Michael's  in  Cacentry, 
5T.R.526. 

6.  If  a  parish  grants  a  pauper  a  certi- 
ficate, and  on  his  removal  from  the  cer- 
tificated parish  grants  him  another,  the 
efficacy  of  the  first  certificate  is  annulled 
by  the  second.  Rex  v.  The  Inhabitants 
of  St.  Peter  in  Derby,  1  T.  R.  218. 

7.  Query  J  Whether  in  the  face  of  the 
Certificate  Act,  a  certificate  can  be  dis- 
charged by  a  voluntary  gift?  At  all 
events,  if  money  be  paid  or  reserved  upon 
the  grant  of  land ; — thus,  1  s,  fine,  1  s,  he- 
not,  and  \s,  rent,  upon  the  grant  of  a 
copyhold;  the  transaction  is  a  purchase, 
and  not  a  gift ;  so  that  if  it  be  under  the 
value  of  30/.  it  will  not  confer  a  settle- 
ment A  purchase  is  the  acquisition  of 
something  for  an  equivalent ;  the  small- 
ness  of  the  consideration,  and  that  it  is 
given  in  the  form  of  a  rent  or  future  pay- 
ment, cannot  make  it  the  less  a  purchase. 
Rex  v.  The  Inhabitants  of  Warblinton, 
iT.R.  241. 

(k2)  In  part, 

A  certificate  may  be  discharge  altoge- 
ther as  to  the  entire  family,  or  contmued 
as  to  part,  and -determined  as  to  the  re- 
mainder.    l(ex  V.  Heath,  5  T.  R.  583. 


(k  3)  In.  rtk^ion  to  chUdrtn^  apprenHces, 

and  servants. 

1.  A  certificated  person  having  re« 
turned  to  the  certifying  parish,  and  re- 
mained there  eighteen  years,  a  son  who  was 
bom  to  him  there,  being  hired  and  serv- 
ing for  a  year  in  the  parish  certified  to, 
gains  a  settlement  in  that  parish.  Rex  v. 
Framptony  Doogl.  418. 

2.  If  a  child  residing  with  his  father, 
under  a  certificate*,  separates  himself  from 
the  family,  as  by  marrying,  and  taking  a 
separate  house,  he  •  ceases  to  be  resident 
under  the  certificate;  so  that  if  he  be- 
comes chargeable,  the  certificated  persons 
cannot  be  removed.  Rex  v.  The  Inhabit 
tantsofSt.  Mary,  Westporiy  3  T.  R.  44* 

3.  A  certificate  is  discharged  as  to 
those  who  reside  under  the  general  de- 
scription of  part  of  the  family,  by  their 
ceasing  to  be  so  from  becoming  emanci- 
pated. Rex  V.  Darlington,  4  T.  R.  797 ; 
Rex  V.  Heathy  5  T.  R.  583 ;  Rex  v.  JMl^rl- 
lakey  6  East,  397. 

4.  A  certificate  extends  to  all  who  are 
mentioned  expressly,  although  they  after- 
wards live  away  from  their  parent,  and 
form  the  head  of  another  family.  Rex  v. 
Testerton,  5  T.  R.  258. 

5.  A  man  and'  his  wife  caaie  into  a 
parish  under  a  certificate  ;  the  'woman 
dying,  the  husband  married  again;  and 
the  second  wife  was  held  to  reside  under 
its  protection  after  his  death.  Rex  v. 
Hampton,  5  T.  R.  266. 

6.  A  pauper  bom  in  the  parish  where 
his  father  resided  under  acertificate,  was 
put  out  apprentice  there ;  his  father  died 
six  months  before  the  expiration  of  his 
apprenticeship ;  the  certificate  was  not  so 
determined  as  to  enable  the  apprentice  to 
acquire  a  settlement.  Rex  v.  Alfreton, 
7T.R.  471. 

7.  The  rule  that  a  certificate  is  dis- 
charged, by  the  party's  gaining  a  settler 
ment  in  another  parish,  does  not  extend  to 
acts  of  settlement  done  by  minors,  in  the 
parish  granting  the  certificate.  They  re- 
turn to  the  certificated  parish  under  the 
certificate,  if  the  head  of  the  family  has 
continued  to  reside  there  under  its  protec- 
tion.   Rex  V.  Ingmrth,  8  T.  R.  339. 

8.  B.  a  pauper  and  his  family  came  into 
a  parish  under  a  certificate,  and  had  a  son, 
W,  born  there,  who  quitted  his  father^s 
family,  marri^,  and  had  children;  and 
after  the  death  of  B,  the  son  of  W.  was 
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bmand  appifHtke  Uk  utd  nrved  with  him. 
He  gained  a  seltleiiieot ;  for  W.  wa9  reraov- 
ttble,  tad  not  protected  by  the  certificate. 
Reg  V.  Moriiake^  9  Smithy  530;  6  East, 

397- 
9.  A  pauper  under  age,  apprenticed  by 

his  i$iber  to  a  certificated  maater  in  an- 
other paiiah,.  returning  under  age  to  his 
father's  &mily,  is  not  emancipated.  Rex 
^,IUrdwick^  li  £ast,  578. 

ID.  A  aettlement  acquired  by  the  head 
of  the  family  in  the  certificated  parish, 
will  be  communicated  to  his  unemanci- 
pated  children,  whether  they  are  named 
in  the  certificate  or  not.  Hex  v.  Leek 
Woohm^  16  East,  118;  and  see  Rex  v. 
Uvdancky  1 1  East,  578. 

11.  The  etatute  9  4c  10  W.  Ill,  c.  11, 
provides,  that  ^'  no  person  whatsoever 
who  ahail  come  into  any  parish  by  cer- 
tificate, shall  gain  any  settlement,  unless 
h»  shall  take  a  lease  of  a  tenement,  &lc. 
or  execato  some  annual  office,''  &c.  The 
child  of  a  party  resident  in  a  parish  under 
n  certificate,  but  in  which  certificate  the 
chAd  is  not  named,  is  only  incapaciteted 
liom  gaining  a  settlement,  so  long  as  he 
remains  a  part  of  his  fiither's  fiunily.  On 
his  coming  of  age,  and  separating  himself 
from  his  fsther's  family,  that  is,  emanci- 
pating himself  ,  he  ia  competent,  like 
others,  to  gain  a  settlement  in  the  certi^ 
ficated  paridb  Not  being  named  in  the 
certificate,  it  can  only  operate  upon  him 
through  the  medium  of  his  father,  and  as 
an  aoceasoiy  to  and  dependant  upon  him 
as  a  principal;  the  moment  that  con- 
nexion is  lost,  and  his  dependency  at  an 
and,  the  influence  from  the  &ther  is  at  an 
and  also.  Ktx  v.  InkabitmU  4f  Morkyy 
%  M.&S.  417. 

(1)  Efoidence  relative  to. 
(li)  Proof  of. 

1.  The  atatttte  3  Geo.  II,  e.  29,  passed 
for  focilitating  the  proof  of  certificated  of 
settlement,  does  not  take  away  the  com- 
mon-law mode  of  proof,  but  only  dispenses 
with  it  in  the  election  of  the  party.  There- 
fore a  certificate  thirty  yearr old  must  be 
received  in  evidence  without  fiirther  proof, 
though  there  is  none  or  an  insufficient  cer- 
tificate of  the  justices  who  allowed  it,  of 
liie  deporition  required  by  that  act  Rex 
▼.  The  Inkakiimae  of  Farrmgdm,  3  T.  R. 
466. 

t.  The  production  of  the  certificate  is 


not  auiflicienjt  evidence,  andar  33  CSee.  Hi, 
c.  54,  without  pfoof  of  its  having  been  dt- 
litered  to  the  pariah  offioen.  itcjr  ▼. 
Egrenumty  14  East,  253. 

3.  On  a  questioa  of  eettlement,  w&ere 
the  respondents  produced  a  certificate 
more  than  thirty  years  old,  which  had  been 
granted  to  their  parish  by  the  appellant 
parish ;  held,  that  the  mere  production  of 
it  waa  sufficient,  and  that  the  respondente 
were  not  obliged  to  shew  that  the  certifi- 
cate had  been  kept  in  the  parish  chest 
Rex  V.  InkabitatUs  of  Ryton^  5  T.  R.  259. 

(Is)  Admissibility  of  eoidefice  in  explanor 

turn  of. 

Evidence  to  explain,  without  contra- 
dicting a  certificate  of  settlement,  is  ad- 
missible ;  thus,  to  shew  that  those  who 
signed  it,  though  described  as  officers  of 
the  parish  at  large,  were  officers  of  a  ham- 
let of  the  parish,  which  hamlet  maintained 
its  own  poor  separately,  and  in  which  the 
certificated  person  was  acknowledged  in 
the  certificate  to  be  settled.  Rex  v.  The 
Inkabitants  ofSambom^  3  T.  R.  609. 

(1  3)  Pro^  of  its  having  been  discharged^ 
on  whom  thrown. 

The  onus  of  proving  that  a  certificate 
has  been  discharged,  is  thrown  upon  the 
parish  who  wish  to  get  rid  of  it  Rex  v. 
The  Inhabitants  of  fVarbUnton,  i  T.  R. 
341. 

(m)  Whether  conclusive  against  the  cer- 
trying  parish^  as  to  its  contents. 


1.  A  certificate  concludes  the 
which  gave  it  from  controverting  any  fact 
which  is  there  set  forth,  only  as  against 
the  parish  to  whom  it  is  given,  though  it 
is  primd facie  evidence  for  others.  Rex  v. 
Lubbenhamj  4  T.  R.  351. 

3.  A  parish  having  granted  a  certifi- 
cate, in  which  it  acknowledges  the  parties 
to  be  man  and  wife,  is  estopped  from 
afterwards  disputing  the  fact  or  validity 
of  the  marriage.  Rex  v.  UUesthorpe,  • 
T.  R.  465. 

(n)  Certificate  of  aUowance  of,  under- 
3  Geo.  II,  c.  39. 

(n  i)  Its  form. 

QiMrrc,  whether  a  certificate  by  the 
justices,  allowing  a  certificate  'of  settle- 
ment, that  it  was  first  proved  to  be  duly 
executed,  as  the  stotute  directs,  is  a  snf- 
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HciMit  ctrti&cftit  unte  9  (^'  ^t  c.  aQ; 
or  whether  the  particular  facts  deposed 
io  flbould  not  be  detailed  ?  If  they  efaould, 
then  qiutrCf  whether  web  certificate,  writ- 
tea  in  the  maipQ  of  tbe.instruixiant,  can 
be  connected  with  an  indorsement  thereon 
detailing  those  facts  at  length,  «o  a9  to 
niake  the  two  one  act?  Rex  v.  The  In^ 
kabUaxU  of  Farringchn,  2  T.  R.  466. 

IX.    ReLATIVS   to   APPEAI.S. 

(a)  In  general, 
(a  1]  Whether mtf^  hemade  /e an a^oumed 

seisionsp 

As  an  adjournment  is  a  contimuuice  of 
Che  original  sessions,  an  iq>peai  may  be 
lodged  at  an  adjournment  of  the  next  se»- 
stens,  as  well  as  their  original  commence- 
ment, where  they  are  adjdomed  from  one 
place  to  another  for  public  convenience. 
Reg  V.  Justices  of  Sussex,  7  T.  R.  107. 

(a  8)  jl^oumment  off-^eniiy  of  contmu- 
ances  thereon. 

If  ap  appeal  is  respited  from  one  ses- 
sions to  the  next,  the  continuance  by  a 
prsper  adjournment  should  be  entered. 
Kt9  V.  Yarpfdey  4  T.  R.  71. 

(as)  Mandamus  to  hear, -^course  of  pro- 
eefding  thereon. 

Where  a  mandamus  is  granted  to  receive 
«nd  hear  an  iqppeal,  it  is  necessary  that 
the  sessions  should  enter  the  appeal  as  of 
the  sessions,  when  it  ought  to  have  been 
presented,  and  continue  tiieir  jurisdiction 
l^  fictitious  entries  of  adjournment  from 
that  session  until  the  sessions  at  which 
it  is  heard.  Rex  v.  Justices  of  Buchmg- 
kamskire,  3  East,  342 ;  Rex  v.  Yarpole, 
4T.R.  71. 

(a  4)  Relative  to  costs. 

The  quarter  sessions  have  no  aotiiority 
to  awanl  costs,  under  17  Geo.  II,  c.  38, 
unless  an  appeal  has  been  entered  aiid 
determined.  Rex  v.  Justices  of  Essex, 
%  T.  R.  583. 

Cb)  Of  the  appeal  against  a  poor'f  rate. 
(b  1 )   To  what  sessions  nutd€  in  pamt  ff 

timem 

The  party  is  held  to  be  aggrieved, 
withio  the  meaning  of  the  statute,  by 
making  the  rate.  He  must,  therefore, 
appefti  to  the  next  sessions  after  allowunoe 
and  ^Uication,  and  cannot  lie  by  until 


uaUed  upon  to  pi^  the  asBesBiient  of  wlaeh 
he  complains.   ltsxfr.AtkinSf4T*R.in. 

(b  •)  To  what  sessions  made,  in  point  of 

jurisdiction. 

The  appeal  must  be  made  to  the  gene- 
ral quarter  sessions,  notwithstanding  tiie 
intervention  of  a  general  sessions.  Rex 
V.  Justices  <f  London,  15  East,  630. 

(b  3)'  Jfotice  of  appcalf^dttraiion  of. 

One  intervening  day  between  tiie  pa1>- 
lication  of  the  rate  and  the  next  imme- 
diate quarter  sessions,  is  not  sufficient 
notice  of  appeal.  Rex  v.  Justices  of 
Sussex,  15  East,  9o6. 

(b4)  Notice  of  appealrrjoind^r  of  partifs 

therein. 
Where  the  cause  of  appeal  was  the 
omission  of  certain  pereons  in  the  rate, 
held,  that  several  might  join  in  one  no- 
tice of  appeal.  Rex  v.  Justices  of  Sussex, 
15  East,  206. 

(b  5)  Notice  (f  appeal — to  whom  gjken. 

On  an  appeal  against  a  rate,  on  the 
ground  that  the  name  of  a  party  liable  to 
be  rated  has  been  omitted,  notice  to  suoh 
party  need  not  be  given.  The  stat.  17 
Geo.  II,  c.  38,  only  requires  notice  to 
be  given  to  the  churchwardens  or  over- 
seers. JRex  V.  The  Parish  Officers  of  Mad- 
dem,  1 T.  R.  635. 

Q)S)Ofthe  evidence  thereon. 

Since  on  an  appeal  against  a  poor's- 
rate,  the  respondents  must  begin  by  proving 
their  case;  on  their  admitting  that  the  rate 
was  made  under  a  certain  private  act,  the 
sessions  may  receive  as  evidence  a  copy 
of  that  act  produced  by  the  appellant 
without  further  proof,  and  it  is  for  the  re- 
spondent to  prove  that  the  provbions  of 
the  act  are  different.  Rex  v.  Sham,  12 
East,  479. 

(b  7)  Cf  the  practice  on  the  hearing, 

I,  Personal  property  is  not  to  be  rated 
at  random,  and  the  party  left  to  get  off  as 
he  can ;  but  ^e  officer  making  the  rale 
most  be  able  to  support  what  he  has  done 
by  evidence.     Rex  v.  White,  4  Tw  R.  771. 

9.  In  an  appeal  against  a  poor^s  rate, 
if  the  ground  of  complaint  be,  that  the 
appellant  has  no  rateable  property  in  the 
parish,    the  counsel  for  the  respondent 
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beghia  to  establifth  jiosaession .  of  some 
property  in  the  appellant,  for  which  he  is 
liable  to  be  rated,  before  the  other  side  is 
called  upon  to  refute  it  Rex  v.  Newburyy 
4  T.  R.  475*  So  in  an  appeal  against 
an  order  of  filiation.  Rexy.KniUy  la 
East,  50. 

3.  When  the  question  before  the  ses- 
sions is  upon  the  quantum  of  the  rate,  the 
officers  making  it  must  shew  to  the  jus- 
tices some  probable  ground  for  the  amount 
.at  which  they  charge  the  party  in  the 
rate.    Rex  v.  Topkam^  12  East,  546. 

(b8)  Of  the  judgment^ — who  are  excluded 
*       fromjoining  therein. 

In  giving  judgment,  those  justices  who 
are  rated  or  rateable  for  that  parish  or 
place  whose  interest  may  be  affected  by 
the  judgment,  have  no  right  to  vote.  Rex 
y.  Yarpole,  4T.  R.  71 ;  2  BotL  708,  pi. 

777. 

(bg)  Cff  the  jurisdiction  of  the  sessioru  to 
make  a  new  rate. 

Magistrates,  upon  an  appeal  from  a 
rate  to  the  quarter  sessions,  cannot  make 
a  new,  but  only  quash  the  subsisting  rate. 
Rex  y/St.'Andrexc^s,  Holbom,^  Burr. 
1458. 

(b  10)  Neglect  to  appeal^  the  consequences , 

1.  A  party,  by  neglecting  to  appeal 
against  a  rate  to  the  next  sessions,  is 
estopped  from  afterwards  disputing  its 
validity.     Durrani  v.  Boys^  6  T.  R.  580. 

d.  If  a  person  be  rated  for  stock  in 
trade,  and  virtually  submits  to  his  assess- 
ment by  not  appealing  against  the  rate, 
it  is  primd  facie  evidence  that  he  is  as- 
sessable in  the  ensuing  year  to  the  like 
amount.  Rex  v.  Darlington,  6  T.  R.  468 ; 
see  also  Rex  v.  Brograve,  4  Burr.  2491. 

(c)  Of  the   appeal  against  an  order  of 

removal. 

(c  1)  To  what  sessions  made^ — tit  point  of 
Jurisdiction. 

The  appeal  must  be  to  the  first  original 
quarter  sessions,  after  the  party  is  ag- 
grieved; and  where  a  sessions  commences 
before  the  cause  of  complaint  arrives,  and 
is  afterwards  continued  by  adjournment, 
the  appeal  should  be  entered  at  the  ensu- 
ing sessions,  and  not  at  such  adjournment. 
Rex  V.  Justices  of  Sussex,  7  T.  R.  107. 


(c  a)  To  xvhai  sessions  made,^^in  pomi_  of 

time. 

1 .  Where  an  appeal  against  an  order  of 
removal  might  have  been  entered  at  the 
next  sessions,  it  cannot  be  received  at  a 
subsequent  one ;  if  there  is  not  sufficient 
time  before  those  sessions  to  give,  reason- 
able notice  of  appeal,  it  may  be  entered 
and  adjourned  pursuant  to  st  9  Geo.  I,> 
c.  7,  s.  8.  Rex  V.  The  Justices  of  Here- 
fordshire, 3  T.  R.  504. 

3.  If  the  parish  to  which  a  pauper  has 
been  removed,  is  at  such  a  distance  that 
there  is  not  time  to  lodge  an  appeal  at 
the  quarter  sessiojis,  immediately  subse- 
quent to  the  removal,  the  justices  are 
bound  to  receive  it  at  the  sessions  next 
ensuing.  Rex  v.  Justices  E.  R.  of  York" 
shire,  Dougl.  IQQ. 

3.  An  order  of  removal  from  a  tovn* 
ship  in  the  West  Riding  of  Yorkshire,  ta 
a  parish  in  Middlesex,  is  executed  on  the 
12  th  instant,  and  the  Epiphany  sessions 
for  the  West  Riding  are  held  on  the  18th 
instant.  The  parish  neglect  to  appeal  at 
this  sessions,  but  offer  their  appead  at  the 
next,  which  the  justices  refi^se  to  receive. 
Upon  an  application  for  a  mandamms,  the 
court  of  K.  B.  held,  that  the  parish  were 
in  strictness  bound  to  have  appealed  aft 
the  Epiphany  sessions ;  but  that  in  consi- 
deration of  the  distance,  had  they  been 
ready  to  have  not  only  entered  but  to  have 
tried  their  appeal  at  the  sessicms  follow- 
ing, they  would  have  relieved  them ;  now 
it  appeared  that  they  were  only  ready 
to  enter  and  respite ;  so  they  refused  the 
mandamus.  Rex  v.  Justices  of  W'est  Rid- 
ing of  York,  4  M.  &  S.  327. 

(c  3)  At  what  period  of  the  sessions  modem 

The  sessions  are  bound  to  receive  an 
appeal  presented  at  any  time  during  the 
next  sessions  after  the  order  of  removal 
made.  Rex  v.  Justices  of  Leicester,  1 
East,  686. 

(c  4)  Notice  of  appeal, — horn  far  neces- 

sary. 

•  1.  The  justices  are  bound  to  Yeceive^n 
appeal,  from  an  order  of  removal,  if  ten- 
dered at  the  next  quarter  sessions,  although 
no  notice  of  an  appeal  has  been  given.  Rex 
V.  Justices  of  Gloucestershire,  Dougl.  191. 

2.  The  St.  9  Geo.  I,  c.  7,  s.  8,  is  pe- 
remptory upon  the  justices  to  hear  an 
appeal,  and  il  cannot  be  dismissed  on  the 
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ground  that  notice  had  not  been  given  to 
the  respondents.  Rex  v.  Justices  ofStaf- 
fordshircy  3  Smith,  555 ;.  7  East,  549. 

(c  5)  Notice  rf appeal, — by  whom  given. 

The  St.  9  Geo.  I,  c.  7,  s.  8,  speaking  of 
the  time  of  notice  to  be  given  of  appeals 
from  orders  of  removal,  says,  that  no  ap- 
peal shall  be  proceeded  on,  unless  reason- 
able notice  be  given  by  the  churchwardens 
and  overseers  of  the  parish  appealing,  unto 
the  churchwardens  and  overseers  of  the 
other  parish.  Notice  by  a  majority  of 
those  officers  is  sufficient.  Rex  y.Beeston, 
3  T.  R.  595. 

(c  6)  Evidence  thereony — general  rule. 

After  proof  by  the  respondent  parish, 
that  the  pauper  was  once  settled  in  the 
appellant  parish,  it  lies  upon  the  latter  to 
Bhew  that  he  has  acquired  a  subsequent 
settlement.  Rex  v.  The  Inliabitants  of 
BuckUbury,  1  T.  R.  164. 

(c  7)  Evidence  thereony—for  the  respond- 
ents^— degree  of. 
Upon  an  appeal  against  an  order  of 
removal  of  a  married  woman,  the  settle- 
ment of  the  husband  was  proved  by  the 
respondents,  by  his  mother,  and  he,  though 
in  this  country,  was  not  called.  Upon 
an  objection  that  the  son's  testimony  was 
the  best  evidence,  it  was  held  that  the 
evidence  was  sufficient.  The  respondent 
parish  need  only  launch  a  primd  facie 
case  of  settlement.  Rex  v.  Inhabitants  of 
Ytpytttfy  4  M.  &  S.  52. 

•  (c  8)  Adjournment  of 
1.  By  St.  9  Geo.  I,  c.  7,  s.  8,  "  the  jus- 
tices at  the  sessions  shall,  if  it  appear  to 
them  that  reasonable  notice  of  an  order 
of  removal  was  not  given,  adjourn  the 
appeal  to  the  next  quarter  sessions."  Whe- 
ther reasonable  notice  has  been  given, 
they  are  the  sole  judges,  and  therefore, 
may  refuse  to  receive  an  appeal  offered 
to  be  lodged  upon  condition  that  they 
would  adjourn,  since  such  a  motion  is  in 
effect  to  adjourn  the  appeal.  Rex  v.  The 
/iutices  of  The  North  Riding  of  York- 
shire, 3  T.  R.  150;  Rex  V.  Justices  ofDer- 
byskire,  4  T.  R.  488 ;  see  5  T.  R.  188. 

4.  Where  the  respondents  at  the  hear- 
ing object  to  the  reasonableness  of  the 
notice,  the  sessions  must  adjourn  the  ap- 
peal. Rex  V.  Justices  of  Buckinghamshire, 
3  Bast,  342. 


(c  9)  In  relation  to  35  Geo.  Ill,  c.  101. 

Under  35  Geo.  Ill,  c.  101,  s.  d,  an 
appeal  lies  against  an  order  of  removal 
which  was  suspended,  and  against  a  sub-, 
sequent  order  for  costs,  notwithstanding 
the  pauper's  death  prior  to  her  removal, 
and  though  the  costs  are  under  so  /.  Rex 
V.  St,  Mary-le-Bone,  13  East,  51. 

(d)  Of  the  appeal  under  stat,  49  Geo.  Ill, 

c.ioi,  s.  3. 
(d  1)  To  what  sessions  made, — in  point  of 

time. 

The  party  may  bring  the  appeal  under 
49  Geo.  Ill,  c.  101,  s.  3,  within  the  time 
allowed  by  law  for  bringing  appeals  against 
orders  of  removals,  and  is  not  limited  to 
three  days  after  the  costs  are  demanded. 
Rex  V.  Bradford,  9  East,  97. 

(e)  Of  the  appeal  against  an  order  of  relief, 

(e  1)  Whether  maintainable. 

An  appeal  against  an  order  of  justices 
for  the  relief  of  a  pauper,  does  not  lie  to 
the  quarter  sessions ;  such  course  would 
divert  the  funds  intended  for  the  relief  of 
the  poor,  into  other  channels.  If  the  order 
be  mistaken,  the  error  should  be  pointed 
out  to  the  justice,  and  he  be  required  to' 
amend  it.  Rex  v.  Justices  of  Devon,  4 . 
M.  &  S.  421 ;  Rex  y.  North  Shields,  Dough 

331. 

(f )  Of  the  appeal  against  an  appoiniment 

of  overseers, 
(f  1)  Who  may  appeal. 

The  Stat  43  Eliz.  c.  2,  enacts,  that  '^if 
any  person  shall  find  himself  aggrieved,  &c. 
he  may  appeal/'  &c.  Since  the  words 
are  sufficiently  extensive,  and  there  is  no. 
reason  for  restraining  their  import,  as 
well  parishioners  as  overseers  may  appeal 
against  an  appointment  of  overseers  of  the 
poor.     Rex  v.  Foiyest,  3  T.  R.  38. 

(g)  Of  the  appeal  against  overseer^  ac" 

counts. 
(g  1)  Form  of. 

On  an  appeal  against  the  overseer's  ac- 
counts, the  appellant  must,  under  41 
Geo.  Ill,  c.  23,  state  his  object:  >ns  spe^ 
cially  to  each  item.  Rex  v.  Hill,  1  Smith, 
508. 

(g  2)  To  what  sessions  made,  in  point  qf 

time. 
When  overseers'  accounts  were  verified 
and  allowed,  8th  July  being  the  last  day 
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permitted  hf  t!ie  practice  of  the  teenont 
for  giviag  noticcr  of  wppeal  to  the  next 
eftodliig  a^nioM,  holden  ia  Julf,  d.,  an 
iliftrtibifaii€y  appealed  to  the  solb^aent 
uimom  huMetk  in  Otober.  Held  in  tittie. 
Rerv.Jutfkes  of  Dorsetshire,  15  Ettst,200. 

X.  RELAjriTA  TO  ovKitssKRs  or  tn£ 

POOR,  AND  HEREIN  OF  THE  LO- 
CAt  mVISIONS  BT  WHICH  TKE 
POOR   ARE   TO  BE  MAINTAINED. 

(a)  Of  the  local  limits  for  which  aoerseers 
-  are  to  be  appointed. 
(a  I)  Getierat  rule. 

Under  the  words  of  the  act,  overseerB 
can  only  be  appointed  for  a  place  which 
is-  either  actusJly  or  by  reputation  a  vill 
or  township.  Rex  v.  Showier  Sf  Atter, 
3  Burr.  1391 ;  or  an  hamlet  which  in 
coinmoB  acceptation  is  considered  as  sjno- 
njTtnous.     Re»  v.  Morris^  4  T.  R,  550. 

(a  <i)  Tins. 

u  To  divide  a  parish  into  districts,  two 
tiding*  are  necessary  ;^  i.  It  should  consist 
of  two  or  more  distinct  vill»  or  townships : 
0,  Jtmust  appear  that  the  parish  cannot 
otherwise  conveniently  en^oy  the  benefit 
of  ^  £liz,  c.  a.  Feart  Vr  Wesigarth^  3 
Bun*.  161a;  Rexy.Nex»ellr4T.R.a6^. 

3.  The  meaning  of  the  phrase,  that  a 
parish  cannot  have  the  benefit  of  the  sta- 
tiBte43£Us.  e.  s,  is,  that  it  is  not  impos- 
sibUf  but  inconvement  for  them  to  main- 
tain their  own  poor  collectively.  Rex  v. 
The IkhabUlmis  (fLeigk^sT. R. 748. 

3^  Where  »pflffiish  consisting  of  several 
tBwnshifMy  is  taot  entitled,  under  st.  43£liz. 
Sv  haive'  its  poor  maintaliied  by  the  wholo 
oolletflaveljp,  each  township  has  a  rig^ 
mpmiUky  to  maintain  its  0W»  poor  and 
teioint  its>  <mrn  ovenoer;  Rev  ^,  Sir 
Waits  Hortoi^  1 T.  R-374. 

4.  Where  a  parish  consisting  of  several 
Ibwnsfiips  is  entitled  to  have  more  than 
four  overseers,,  the  nmnber  allowed  under 
St.  43  Eliz.,  as  where  from  its  extent  and 
pOjpdTooiRinfffoar  am  not  sufficient^  it  can- 
Hdt  claim:  thtf  bmefit  o^  (ftiatr  act,  namelf  , 
tt^ka^'its  poor  maintained,  and  overseers- 
amMHiited  fiiaitly  by  the  whole  parish. 
Rex  V.  SirWatts  Norton,  1  T.  R. 374. 

5^.  If  one  or  more  townships  in  the  same 
parish  are  already  separated,  and  provide 
for*  their  own  poor  sepanitelyy.  it  pmves 
deoisivdy  tiiat  the  pariah  oaanot^  maintain 
their  poor  as  a  parish^    ReJt  v.  Morton, 


1  /T.  R.  374*  Another  material  ingre- 
dient to  establish  this  point,  although  it 
is  not  so  decisive  a  criterion,  is  the  cudf- 
ternary  appointment  of  more  thiyi  four 
overseers.     Rex  v.  Newell,  4  T.  R.  366. 

6.  Though  it  should  appear  that  a  parish 
had  ei^oyed  the  benefit  of  the  st.  43  lUiz. 
c.  3y  yet  if  they  cannot  now  conveniently 
raaiataiA  their  own  poor  jointly,  they  will 
be  allowed  to  divide  theosselves^  provided 
there  are  such  legal  divisions  ia  the  parish 
as  are  capable  of  supporting  their  own  poor 
separately y  under  the  st.  13  6l  14  Car.  II. 
c.  13.  Rex  V.  The  Inhahitants  (f  Ltigh^ 
3  T.  R.  746. 

7.  If  it  appear,  without  any  dvidenee 
to  the  (ioRfrafy,  Chat  a  township  haa^  for  a 
length  of  tifiie  mainiained  ito  oWi^  pibet 
separately,  tbkis  a  proof  that  the  poMv 
at  some  former  period  could  not  have  the 
benefit  of  the  st  43  Eliz.  c.  3  ;  which  is 
sufficient  to  continue  the  same  privilege' 
to  the  townsiiip,  notwithstanding,  from  a 
change  of  circumstances,  it  may  not  now 
be  inconvenient  for  the  parish  to  maintalD 
its  own  poor  collectivelv.  Rex  t.  The  Iih 
habitants  Of  Leigh,  3T.  R.  746. 

(a  3)  Pmnshes. 

I.  That  ft  parish  consisting  of  sever^ 
townships  should  be  entitled,  under  st  4^ 
Eliz.  to  have  its  poor  maintained  by  the 
wholie  collectively,  and  thus  have  overseen 
appointed  jointly  for  the  whole,  it  is  ne* 
cessary  that  the  right  of  compeUing  die 
entire  parish  to  join  should  exist ;  whichr 
cannot  be  the  case  where  any  one  town- 
ship is  entitled  to  maintain  its  owa  poor 
and  appoint  its  own  overseer  separately 
from  the  rest.  A  parish  can  only  act  as 
such  where  all  its  parts  are  unifod.  Rex 
V.  Sir  Watts  Horton,  1  T.  R,  374. 

3.  The  parish  of  St  Giles,  Reading, 
consists  of  one  district  situate  within  the 
boroogti  of  Reading,,  and  of  another  situata 
within  the  hamlet  of  Whitney,  which  Ilea 
without  it  There  is  but  one  church,  but 
the  hamlet  had  a  constable  and  church- 
wajndensfrom  time  immenaorial,and  sepa-' 
rate  overseers  from  1648.  These  districta 
made  separate  rates  as  far  back  as  ena« 
deace  went ;  but  in  conformity  to  an  order 
of  sessions  made  in.  1649,  One  of  them  paid 
three^ghth  and*  the  other  five-ei^^ith- 
parts  to  the  whole  expenses  of  the  poor- 
of  both  parts  of  the  parish,  the  whole  eoi* 
penses,  when  incurred,  being  computed' 
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into  one  integral  ram*  The  oveneen  for 
etch,  aftei  relieving  theiv  own  poor,  ac- 
oonnled  with  the  other  reciprocally  for  any 
arplns  or  deficiency  in  their  propertiom. 
The  overseen  for  W.  relieved  their  own 
peer  separately,  and  kept  separate  ac- 
oeoBlSy  which  were  separatdy  allowed 
)iy  two  justices.  Certificales  had  been 
granted  by  W.,  and  other  parishes  had 
leosoved  paupers  thither  and  received 
them  thence,  hut  this  did  not  appear  ts 
have  taken  place  as  between  the  hamlet 
and  the  rest  of  the  pailsh.  For  sevend 
years  the  poor  had  been  jointly  maintained 
in  a  poor  house,  to  which  the  hamlet  and 
borough  part  of  the  parish  contributed  in 
the  stipelaled  pniporCion  of  five  to  three, 
and  the  inhabitants  of  the  hamlet  have 
ooMtantly  attended  the  vestry  meetings 
oCtheparisk  The  inference  is,  that  they 
may  reap  the  benefit  of  the  statute.  Kex 
v.  Newelly  4  T.  IL  a66. 

3.  Wh^  several  cfistricts  of  a  parish 
Iffiag  in  sevend  oounties,  by  agraeraent 
unite  m  appomtiag  ovemeeis  for  upwards 
(tf  dusty  yearsy  a  rale  made  for  the  wfaoie 
parish  will  be  valid,  they  having  sub- 
stantially the  benefit  of  43  Eliz.  c.  2.  Ltmt 
V.  Cohhamy  3  Smith,  1 ;  7  East,  1 . 

4.  The  word  **cannot,"in  13  &  14Car.II, 
must  lie  read  **  may  not,"  and  .the  words 
'*  shall  after  the  passing  of  thi»  a«t  be 
audntained,"  te.  most  be  uad^i«toed  not 
merely  se  imperative  in  respect  to  the  then 
existmg  eases,  knt  as  applicable  to  other 
parnhee  atso,  which  in  foture  might  be- 
similariy  drcorastanced ;  and  as  ceasing 
to  be  imperative  when  any  parish  mi^t 
reap  the  benefit  of  43  Eliz.  c.  3.  Rex  v. 
Palma'i  8  East,  416. 

(b)  Wh»  are  eligMe  to  tkeqfice. 
(b  1)  In  rdation  to  hi$  e$taie. 

The  qualification  for  an  overseer  of  the 
poor,  required  by  the  statute  43  Eliz.  c.  3, 
is,  that  he  be  a  iubstantiai  householder, 
"nie  wopd  sobsCamtial,  is  a  relative  term, 
soiiiab  a  poor  labourer  may 'be  nominated 
where  there  are  none  more  wealthy  than 
himself  witldtt  the  district  Rtxy.Stubbs, 
*T.R.396. 

(b  8)  A  ekunhvMriem, 

A  cbnrchwarden  cannot  be  chosen  an 
overseer  for  the  same  pariah,  during  his 
iobtfaiuance  in  office.  Rex  v.  All  Saintiy 
Derty^  1 3  East,  143. 


(b3)  Jf 

A  woman  maybe  an  overseer  ofvthe 
poor.  There  is  nothing  in  die  nature  of 
the  office  which  incapacitates  her  firom 
servkig  it;  and  by  the  statute  43  Elis. 
c.  8,  the  only  qualification  required  for 
an  ov^raeer,  is,  that  he  be  a  substantial 
householder,  a  term  which  has  no  refor- 
ence  to  sex.    Rex  v.  Stubbs^  il  T,  R.  395.^ 

(c)  Cff  exemptkmsfrom  serving  the  (ffice, 
(c  1)  By  grant  of  the  crown. 

The  crown  may  exempt  an  officer  of 
the  customs  from  serving  the  dice  of 
oveneer  of  the  poor.  .Rab  v.  Wnmer, 
8  T.  R.  375, 

(c  8)  Writ  qf  privilege  J — tvHether  essenfiat 
to  the  exemption  of  a  custom-house 
officer. 

An  officer  of  tiie  customs,  thovgh  he 

have  not  his  writ  of  privilege  at  the  time 

of  his  appointment;  is  exempt  from  serving 

the  office  of  overseer  of  the  poor«    Rss  v« 

J  Wamer,  8  T.  R.  375. 

(d)  On  the  appointment  of. 
(d  1)  When  made^ — whether  mUawahle  on 

a  Sunday. 

An  appointment  of  overseen  made  onr 
a  Sunday  was  quashed.  Hex  v.  Overseen 
of  Bridgexoater,  Cowp.  139. 

(d*!)  Jbrm  ef^-^-mhethof  byi  sepmrnie  wh- 

struments. 

Though  there  must  be  more  than  one 
overseer,  yet  the  appointment  need  not 
be  by  one  and  the  same  instrument.  Resp 
V.  Morrisy  4  T.  R.  550. 

(d'3)  Form  qfy^^m  relation  to  signkg-ms^ 

eeaUngK 

The  justices  in  the  appointment  of  over- 
seen, presented  By  the  parishioners,  are 
to  exercise  a  discretion,  and  the  result  of 
dleir  conference  ik  to  be  the  ground  of 
their  dietermination.  Thef  efbre,  they  can- 
not sign  or  sed  the  appointkuent  sepa- 
rately. Rex  V.  Forrest^  3  T.  R.  38 ;  Re» 
V.  Great  Marlow,  3  East,  844. 


(d  4)  Form  ofi^tn^reUainin  to^  iH/  dmraiiem. 

An  appointment  of  ovi^rseen  of  the 
poor,  dated  in  October,  "'for  one  year 
next  ensuing  the*  dtite  hereof,"  is  valid*, 
since  it  shall  be  taicen  to  mean  the  over- 
seer's year.    Rex  v.  Stuhbs^  8  T.  R.  395. 
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(d5)  Form  of^ — whether  controllable  by 

usage. 

An  usage  in  the  appointment  of  over- 
seers of  the  poor,  in  contradiction  to.  the 
mode  prescribed  by  stat.  43  I^liz.  c.  2,  is 
void.     Rex  V.  Forrest f  3  T.  R.  38. 

(d  6)  Farm  ofy — when  for  sub-divUions, 

The  appointment  of  overseers  for  the 
subdivisions  of  a  parish  is  void,  unless  it 
expressly  appear  .that  the  parish  coald  not 
reap  the  benefit  of  43  Eliz.  c.  2.  Rex  v. 
Uttoxeter,  Dougl.  346.         * 

(d  7)  In  relation  to  13  Geo.  Ill,  £.7^,  s,i. 

The  Stat  i^  Geo^  HI,  c.78,  s.  x,  does 
not  preveot  aa  appointment  of  overseers 
after  the  pariod  prescribed  by  the  act^  if 
necessary.  jR^j*  y.  JuMtkes  of  Denby$hirey 
4  East,  14s. 

(d8)  Appointment  of  a  single  overseer^ 
r-^wheiher  ex  facie  null, 

Thoui^  there  must  be  more  than  one 
overseer  for  a  township,  yet  an  appoint- 
ment of  one  is  not  bad  on  the  face  of  it, 
or  unless  it  appears  that  no  other  is  ap- 
point^ by  some  other  order.  Rex  v. 
Morris^  4  T.  R.  550;  it**  v.  Besland, 
1  Bott  17,  pi.  34;  Rex  V,  Clifton,  9  East 
168. 

^d  9)  Reinsion  of. 

When  an  appointment  of  overseers  is 
oncelegiAiyrjDade,- ^le  magklratee  are 
functi  ^gfkio,     Rex'^  v.  Great  Marhw,  3 
Eaet^  944. 

(d  10)  Jurisdiction  of  magistrates  over. 

Other  nf#«^sfrate#are  not  only  disabled 
from  makitT^  a  rriBW  appomtmerrt  of  over- 
seers, Rex  V.  Searlcy  1  Bott  ♦l^  pi.  37; 
Rex  V,  Merchfint^lh^a^f^^  43h-4f  a 
person  who.l^,|)eeQ  iippoinM  s^plies  to 
them  to  be  exempj^edupoa  sgiOfici^i^  cause, 
they  cannot  remove  hiin  and  inbstitute 
another  in  his  place,  bu(  he*  must  .appeal 
to  the  sessions  for  his  dischai|(e.  Rex  v. 
Great  Marlow,  2  East,  244. 

(dii)  Whether  o^ectionabley-^by  matter 

dehors. 

K.  B.  will  quash  the  appointment  of 
Qverseers  not  only  for  such  defects  as  ap- 
pear on  the  face  of  the  order,  but  upon  a 
sufficient  statement  of  facts  disclosed  by 
affidavit     Rex  v.  Great  Marloxoy  2  ELast, 

H4. 


(d  12)  How  corrected. 

An  appeal  to  the  sessions  agaiost  an 
order  of  justices  appointiBg  overseers  of 
the  poor,  is  not  the  only,  mode  of  redress. 
It  may  also  be  removed,  into  tJie  court  of 
K.  B,  hyicertiorariy  and  quashed  if  defec- 
tivoi  as  where  the  place  in  respect  of  which 
the  appointment  is  made  is  not  a  vilL  Thei/ 
fact  whether  it  be  so  or  not,-  will  be  tried 
by  affidavits  (in  support  of,  aqd^  against 
the  rule  for  quashing  the  onler).  Rex  v.. 
Inhabitants  o^'  Standard  Hill,  4  M.  &  S. 

37fi. 

(e)  Extent  of  their  office  defined, — when  act^ 
ing  by  consent  xoithin  separate  limits. 

Wiiere  particular  overpeera  pctfcw  their 

own  convenience,  each  in  particular  dis*- 

trkts  in  the  parish,  they  are  nevertheless 

overseers  for  the  whole  parish.     Rex  v* 

^  NeweU,  4  T.  R.  266 ;  Id,  462. 

<  <  * 

(f)  Minority  hound  by  the  mq^oaty. 

Where  the  poor  laws  require  acts  to  be 
done  by  churchwardens  and  overseers,  a 
majority  of  those  officers  may  in  gencaral 
bind  the  rest     Rex  v.  Beeston,  3  T.  R. 

592- 

(9)  Of  contracts  by,  under.  ^  Geo.  I,— 
ttnion  of  all,  whether  essential*  * 

The  Stat.  9  Gea  I,  c.  7,  s.  4,  enables 
the  churchwardens  and  overseers  of  the 
poor  of  any  parish,  with  the  consent  of  Uie 
major  part  of  the  parishioners  or  inhabi- 
tants in  vestry  assembled,  &c.  to  contract 
A  majority  of  those  officers  may  bind  the 
rest     Rex  v.  Beeston,  3  T.  R.  599. 

(h)  Of  their  right  to^  remuneration  for 
their  services. 

An  overeMr  of  the  poor  is  not  entlfled 
to  be  paid  a  salary  for  his  services.  Res 
yf.G^^,  2M.&S.  323.  *   ' 

<i)  Disbursements  ^,  htm  recoupeim 

1 .  A  rate  cannot  be  made  to  reimbarse 
an  overseer  money  advanced  for  the  parish. 
Dougl.  117. 

2.  If  an  officer  continues  in  oiQee  for 
successive  years,  he  cannot  reimburse  bim^r 
self  the  outlays  of  former  years  by  a  rate 
made  in  the  last,  although  the  rates  made 
in  antecedent  years,  were  either  quashed 
on  appeal,  or  could  not  be  collected  as 
being  informal.  Rex  v.  Goodcheaf,  6  T,  "R. 
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1.  A  aiirgvoii  attends  ft  pauper  for  some 
tioMy  giving  credit  to  the  fHuiper's  &th«r 
lor  paryment  of  his  bill,  but  he  becoming 
anable  to  pay,  and  the  paoper  still  conti- 
nuing ill,  the  surgeon  applies  to  the  over- 
fleers  of  the  poor  to  know  whether  he  shall 
continue  his  attendance  at  their  expense; 
tbej  say  they  will  give  noauthori^,  but 
if  he  bnaga  in  a  reasonable  bill  they  will 
see  it  paid.  Held,  that  the  attendance  of 
the  aorgeon  being  divisible  he  might  re- 
cover ior  the  latter  attendances  on  Uie 
credit  of  the  overseers,  without  proving  a 
promise  in  writing.  Lytk  v.  Higgimt, 
1  Smith,  305. 

9.  If  a  surgeon  employed  to  attend  the 
poor  of  a  pariah,  attenck  casual  poor  within 
the  knowledge  of  the  overaeer,  the  over- 
seer moit  be  taken  to  have  assented;  from 
which  assent  a  previous  request  may  be 
implied,  and  thus  the  overseer  be  made 
fiable  lor  his  bill.  Lamb  v.  Bunce,  4  M.  &  S. 

«75. 

(1)  Payment  of  a  balance  due  framy  hm 

enforced. 

1.  Where,  upon  appeal,  the  sessions 
find  a  balance  due  from  an  overseer,  but 
do  not  proceed  to  direct  by  their  order 
that  he  pay  it  over  to  the  succeeding  over- 
seeriy  application  may  be  made  to  two 
justices,  out  of  sessions,  to  enforce  pay- 
ment.   Kix  V.  Carter^  4  T.  R.  246. 

3.  The  Stat.  50  Geo.  Ill,  c.  49,  enacts, 
that  in  case  the  late  churchwardens  and 
overseers,  or  any  of  them,  shall  refuse  to 
pay  over  the  balance,  &c.  it  shall  and 
may  be  lawful  for  the  subsequent  church- 
warden* and  overseer*,  by  warrant  from 
any  two  or  more  justices,  to  levy  all  such 
sums,  &C.  One  of  three  parish  officers, 
though  the  other  two  dissent,  may  require 
a  warrant  under  this  statute.  To  interpret 
the  meaning  of  the  statute  to  be,  that  the 
whole,  or  at  least  a  mi^rity,  of  the  over- 
seers, must  join  in  the  recjuisition,  would 
have  the  effect  of  suspendmg  the  statute, 
for  such  would  be  the  consequence  of  a 
dissent  by  any  one.  Kex  v.  Pascoe^  3 
M.&S.  343. 

(m)  Of  overseer^  accountSy'^audii  qf^  in 
rclaiian  to  50  Geo.  Ill,  c.  49* 

Tlie  provision  in  50  Geo.  Ill,  c.  49,  is 
not  m  sabstitutioD  of,  but  cumulative  to 
that  in  17  Geo.  II,  c.  38.  Lestefs  cate^ 
16  East,  374. 

VOL.  II. 


(n)  QT  wcnetrB*  accouniSf-'^construction 
of  an  order  confirming. 

There  is  an  appeal  against  overseers' 
accounts;  whereupon  the  sessions  made 
an  order  confirming  the  accounts.  The 
form  of  the  order  is  as  follows : — it  recites 
that  the  appellant  objected  to  such  and 
such  charges  upon  such  and  such  grounds; 
and  then  orders  that  the  said  accounts  be 
confironed.  Now,  if  the  charges  were 
made  upon  the  grounds  objected,  they 
were  clearly  bad.  But  the  question  is,^ 
whether  we  are  to  suppose  that  the  ses- 
sions heard  evidence  to  shew  that  those 
were  not  the  grounds  of  the  charges,  or 
whether  they  did  not,  but  taking  for 
granted  that  the  groniids  ol^eeted,  were 
the  real  grounds,  meant  by  their  confirma- 
tion to  say  that  they  were  allowable  and 
sufficient.  Held,  that  the  latter  must  be 
the  construction  of  the  order.  [It  was 
stated,  however,  to  the  court  of  K.  B.  to 
which  the  order  had  been  removed  by  cer- 
tiorari^ that  the  grounds  objected  were 
not  the  real  grounds  of  the  charges  ; 
whereupon  the  court  quashed  the  order, 
and  remitted  the  case  to  the  sessions  to 
re-hear  the  appeal.]  Rex  v.  GUfde^  8 
M.  h  6.  393. 

(o)  Cf  the  rigkti  of  succeeding  onoer$eer9,'^ 
to  maintain  ejectment. 

Succeeding  overeeefs  cannot  support 
^ectment  on  the  title  of  their  predecessors. 
boCf  ex  dem.  Grumfy^  v.  Clarke^  14  East, 
488. 

(p)  Of  the  enforcement  of  cm^uUs  by^ 
om  rtfiual  by  magiitraies  to  eniet^ 
tain  them. 

If  magistrates  rafuse  to  entertain  the 
overseers'  complaint  of  non-payment  of  a 
poor's  rate,  a  mandamus  lies  to  compel 
them,  Rex  v  Benn^  6  T.  R.  198;  or  a 
criminal  information  where  they  have 
corraptly  refused.  Rex  v.  Cozens^  Dougl. 
436. 

(q)  Of  the  enforcement  of  con^flaiuts 
against^  on  refusal  ^  magistrates 
to  entertain  tkem. 

If  justices  decline  to  receive,  and  pro- 
ceed upon  a  complaint  against  an  overseer 
for  refusing  to  p^  over  the  balance  in  his 
hands,  the  K.  B.  will  compel  them  hj 
mandamus.    Rex  v.  Carter^  4  T,  R.  44P* 
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POOR. 


(r)  Indiciment  far  refuting  the  <ffice.  i 
(r  i)  Form  cf. 

An  indictment  that  the  defendant  wis 
appointed  overseer  of  the  poor  of  the  parish 
of  X,  for  one  year  then  next  ensuing;  ai|d 
that  he  revised  to  take  upon  himself  the 
execution  of  the  said  office  of  ownseer  of 
the  same  parish,  is  suifitient;  since,  i. 
the  appointment  '*  for  the  year  then  next 
ensuing,"  means  the  overseer's  year ;  a. 
the  "  said  office  of  overseer,"  appears,  by 
reference  to  preceding  matter,  to  mean 
office  of  overseer  of  the  poor.  Rex  v. 
Burdery  4  T.  R:  778. 

XI.  Miscellaneous. 

(a)  Construct  torn  of  an  order  to  receine  the 
pr^e  of  apaiiqi)er*sestate. 

Two  justices,  by  ord^r  under  5  Geo.  I, 
c.  8,  s.  1,  directed  the  overseers,  &c.  to 
receive  the  annual  rents  and  profits  of  the 
lands  and  tenements  of  A,  a  pauper  who 
had  run  away  from  his  family,  and  to 
certify  to  the  next  sessions,  &c. ;  the  ses- 
sions confirmed  the  said  order,  and  di- 
rected them  to  receive  the  sum  of  7/.  i6f, 
rent,  of  the  rents  and  profits  of  the  lands 
of  A.  These  orders  extend  only  to  one  spe^ 
cific  sum  of  7/.  i6s,  and  do  not  authorize 
the  seizing  of  the  annual  profits  from  time 
to  time.  Siabkv.  Dixon^  8  6imth,  278  ; 
6  East,  166. 


to  POST-HORSE  ACT. 

3.  The  powers  and  coimeqiient  rights 
oonferred  by  tl^e  private  atat*  14  G^-  ^h 
c.  43,  on  the  persoA  therein  named,  were 
not  annexed  to  his  cbar^ter  as  lord  of 
the  manor.    Goldson  v.  Buck^  15  East, 

37a- 

11.  Relative  TO  the  coBPoaATiov  of. 

(a)  Corpor^eassemhfyof* 
(ai)  Mow  conitiiutei 
The  majority  of  mayor  and  aldermoi 
for  the  time  being  is  sufficient  to  consti- 
tute the  corporate  assembly  of  Portsmouth. 
Rex  v.  Mtrnday^  Cowp.  530. 

(b)  Alderman  of, 
(hi)  Qual^cation  as. 

Residence  is  not  a  precedent  qualifi- 
cation for  a  burgess  of  Portsmouth  to  en- 
title him  to  be  elected  alderman.  Rtx  ▼. 
Monday f  Cowp.  530. 

(c)  Burgess  of„ 
(c  l)  Infancy  yXohethtr  dkquait^for  being. 

An  infant  cannot  be  elected  a  burgess 
of  Portsmouth,  though  not  sworn  in  till 
of  age.    Rex  v.  Carter,  Cowp.  226. 


PORTSMOUTH. 

I.  Relative  to  the  towh  or. 
a)  Statutes  relative  to. 

(ai)  i4  6eo.n,c.439P«7?4* 

II.  Relative  to  the  corporatioit 

(a)  Corporate  assembly  of. 

(a  1)  How  constituted^  p.  774. 

(b)  Alderman  of. 

(b  1)  Qualification  as^  p.  774. 

(c)  Burgess  of, 

(c  1)  Infancy^  whether  disqua- 
lifies for  beings  p.  774. 


I:  Relative  to  the  town  or. 

(a)  Statutes  relative  to. 
(ai)  14  Geo.  II,  c.  43. 

1.  The  private  act  14  Geo.  II,  c.  43,  is 
not  annulled  by  stat.  32  Geo.  Ill,  c.  103. 
Goldson  v.  Buckf  15  East,  372. 


PpRTUGAL. 

(a)  Treaty  with. 
(ai)  Construction  of. 

Construction  of  the  5th  article  of  the 
treaty  between  Great  Britain  and  Portugal. 
Cohen  v.  Hannam^  5  Taunt.  101. 


POST-HORSE  ACT. 

I.  Duties  under. 

(a)  D^ned^  p.  775- 

(b)  On  whom  imfosedy  p*  775. 

(c)  Howpayubk. 

(c  1)  Whether  by  the  day  or 

«»^>  P-  77S- 

II.  Construction  of. 

(a)  A  letting  to  hire  xoithinj  what  is 

or  is  not. 
(a  1)  In  general,  p.  775. 
(a  a)  In   the  case   if   stage 
coaches,  p«77^- 

(b)  Of     numbering     carriages, 

p.  776. 


POST-HORSE  ACT. 

UL  Qm  CMtUCMM  VVDUI. 

(a)  Ucmm   ^   htm  gmUtiy 
p.  77a 

IV.   Qf  OFFEirCESI  AOAIKST. 

(a)  Tor  not  delivering  a  Usi, 
(ai)  Denumdf  whether  asen- 
tialtOy  p.  776. 

V.  Of 


THX   ACTIOV    FOK  FEKALTIB8 
17HDER. 

(a)  For  delivering  a  falie  account. 
(ai)  Decbtrationy  p.  776. 

(b)  C(w^*  tJi,  p.  776. 

(c)  Compound^  off  p.  776. 
Id)  Supra,  I.  (a). 
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•iaoe  the  declaration  shewed  do  title  what- 
ever.   /SW^  V.  Pnioi,  6  T.  R.  163. 


(c)  How  payable, 
(c  1)  Whether  by  the  day  or  mile. 
By  itat.  44  Geo.  Ill,  c.  98,  where  the 
distance  is  ascertainedy  though  the  hiring 
be  Ibr  a  day,  the  duty  ia  payable  by  the 
mile  ;  if  not  aacertained,  by  the  day.  Sat- 
geaunt  v.  WhitCy  1 1  East,  530. 


I.  Duties  uhdbr. 

(a)  Defined. 

The  Post-iEIor8e  Act,  35  Geo.  Ill,  c.  26, 
only  requires  the  post-mastens,  &c.  in 
making  up  their  accounts,  to  insert  therein 
the  number  of  horses  let,  and  the  number 
of  miljss,  &c.  but  does  not  require  the 
amount  of  the  duties  received  to  be  spe- 
cified. A  declaration,  therefore,  on  this 
statute  by  the  farmer  of  the  duties  against 
a  post-master,  charging  the  defendant 
with  having  made  false  accounts,  ^*  in  npt 
inserting  in  the  account  the  sums  of  money 
received  by  him,"  charges  no  offence,  and 
JB  therefore  bad  after  verdict  Bxidford 
V.  M« Jfitof A,  3  T.  R.  633 ;  Radford  v. 
-Bn^i,  Id.  637. 

(b)  On  t^am  impoud. 

By  thestat  95  Geo.  Ill,  c*  51,  the  com- 
missionerB  of  stamps  are  authorized  to 
appoint  under  them  collectors  of  post-horse 
duties :  By  stat  37  Geo.  Ill,  c.  36,  reciting 
the  former  act,  these  duties  are  to  be  let  to 
&rm ;  the  farmer  is  to  be  appointed  under 
seal,  coUector  of  the  daties ;  and  certain 
obligatioiia  thrown  by  stat.  35  Geo.  Ill, 
c.  51,  OD  another  class  oi  persons^  are  by 
this  act  cast  upon  ^^  the  person  farming 
Ihedatie8,and  appointed  collector  thereof." 
In  an  action  for  a  breach  of  these  obliga- 
tions, the  declaration  averred  that  the  de- 
fendant was  a  collector  of  the  duties  re- 
cited in  stat.  37  Geo.  Ill,  c.  36.  The 
judgment  was  arrested,  since  non  constat 
that  he  was  the  fiurmer  oi  the  duties,  or 
any  more  than  a  coUector  appointed  under 
the  firat  act,  and  therefore  that  the  obliga- 
tiona  in  question  were  not  thrown  upon 
him;  nor  was  the deCMt  cured  by  verdict, 


II.  Construction  of. 
<a)  A  letting  to  J^e  withi^  what  is  or 

i$  not. 
(ai)  In  general. 

1.  If  a  letting  to  hire  be  in  its  nature 
a  hiring  to  travel  pest,  within  the  stat 
35  Geo.  Ill,  e.51,  it  makes  no  difference 
that  the  owner  of  the  horse  rides  it  him- 
self.   ReM  V.  Webber,  3  T.  R.  73. 

3.  The  words  ''  travelling  post,''  used 
by  the  stat.  35  Geo.  Ill,  c.  51,  must  be 
received  in  their  popular  sense ;  therefore, 
a  neighbour  who  lets  a  hone  to  go  from 
one  town  to  another,  and  return,  within 
the  compass  of  a.da/s  journey,  is  not 
liable  to  the  penal^  imposed  by  that  act 
for  not  taking  out  a  license.  Reg  v.  Tooley, 
3  T.  R.  69.  See  Re*  v.  SxDift,  8  East, 
584,  n. 

3.  Letting  a  horse  to  hire  to  cany  a 
private  express,  that  is,  one  not  sent  by 
government  on  public  service,  is  a  hiring 
to  travel  post  within  the  stat  35  Geo.  Ill, 
c,6i.   Rcj  V.  W^e^^r,  3  T.  R.  73. 

4.  The  letting  of  a  horse  to  hire  to  cany 
a  government  express,  is  not  a  letting  to 
hire  within  the  meaning  of  the  Post-Horse 
Act  of  35  Geo.  Ill,  c.  51 .    Rex  v.  Cook, 

3T.R.619- 

5.  Under  schedule  B.of  stat  44  Geo.  Ill, 
c.  98,  the  duty  is  laid  on  every  horse  hired 
by  the  msle,  or  stage,  whether  or  not  for 
travelling  post  Welffordy.  Todd,  BEstiit, 
580 ;  Rex  i.  Swift,  Id.  584,  n.,  S.  P.  on 
stat  35Geo.  ni,  c.51. 

6.  A  letting  to  hire  a  horse  to  go  a 
certain  stage,  and  back  again,  within  the 
day,  requires  a  license  under  schedule  A. 
stat  44  Geo.  Ill,  c.  98.  Hanky  v.  Cub- 
berley,  15  East,  as";, 

7.  The  sense  of  the  word  **  travelling,'' 
as  used  in  the  Post-Horse  Acts,  must  be 
limited  to  cases  where  a  traveller  is  con- 
veyed ;  therefore  the  letting  tff  hire  a 
hearse  for  conveying  a  corpse  from  York 
to  Brecon,  (for  which  a  gross  sum  wai 
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paid,  and  not  so  much  per  mile,)  ie  not 
chargeable  with  the  post-horse  duty. 
Smith  V.  Moss,  3  M.  ^  S.  15. 

(a  s)  In  the  case  of  stage  coaches, 

A  coach  licensed  under  a  Local  Act  to 
be  used  as  a  stage,  is  not  protected  by 
such  license  from  the  post-horse  duties, 
if  hired  wholly  by  an  individual  to  per- 
fonn  a  journey.  And  the  proprietor  is 
liable  to  account  to  the  farmer  of  those 
duties  for  one  fourth  of  the  hire,  if  let 
by  hira  to  carry  out  ahd  bring  back,  not- 
withstanding such  hiring  may  be  to  go  to 
and  return  torn  some  place  within  the 
-distance  and  on  the  road  to  the  place 
specified  in  his  license;  and  although  he 
receive  no  greater'sum  than  his  fare  would 
Jbave  been,  had  he  proceeded  fiiU  on  the 
usual  journey  as  a  stage.  Fvgt  v.  Cockram^ 

1  Price,  317. 

I 

(b)  Of  numbering  carriages. 

A  carriage  let  to  hire  for  less  than 
twenty-eight  days  (not  being  let  by  the 
fittle  or  stage)  is  not  required  to  be  num- 
bered, by  statute  48  Geo.  Ill,  c.  98.  Ser- 
jeant  v.  SnurthvMitey  Wightw.  73. 

III.  Of  collectors  under. 

(a)  licenses  by^-^-^Jum  gnmted. 

It  seems  that  under  a  deputation  from 
the  Commissioners  of  stamps^  authorizing 
A.  &  B.  (collectors  of  the  post-horse 
duties)  to  grant  licenses  for  letting  post 
horses,  a  license  by  6.  for  himself  and  A. 
is  valid,  tor  otherwise,  if  one  of  the  col- 
lectors were  totlie,  the  power  of  granting 
license*  would  be  at  an  end.  Smith\,Mos9y 
3  M.  &  S.  15. 

IV.  Of  OTVBN^OBa  adaivst. 
(a)  Fwnoi  fkinering  ^  liH^ 

(ai)  Demandy'-whether  essemtuUio. 

The  offence  within  the  st.  35  Geo.  Ill, 
C.47,  in  not  delivering  to  the  assessors  a 
list  of  horses  liable  to  the  duty,,  is  not 
complete  until  after  demand  nuuie  by  the 
assessors.    Bm  v.  BenweU:,  6  T.  R.  75. 

V.  Of  the  ajctiok  ?or  penalties 

PNDER. 

(a)  Far  ddroering  a  false  accomU, 

•  '  (fiLi)  Declaration. 

1.  A  dedaratioiy  in  a  penal  action  on 
Ibe  Post-horse  Act,  «7  Qeo.  Ill,  c,  26, 


POST  OFFICE. 

by  the  farmer  of  the  tax,  which  states  that 
the  oiience  was  committed,  with  intent  to 
defraud  the  farmer  (net  the  king)  is  not 
therefore  objectionable.  Radford  w.M^Inr 
<o«^,  3  T.  R.  632. 

2.  It  seems  that  a  declaration  against 
a  postmaster  on  the  stat»  25  Geo.  Ill, 
t,  26,  for  delivering  in  a  false  account, 
not, specifying. in  what  particular  it  i^as 
so,  is  bad  after  verdict  Radford  v« 
M'IntQsk,^y.JBi.  642,,      „     . 

(b)  Cbstifik, 

In  a  suit  by  the  crown,  on  the  Post- 
horse  Act,  the  court  cannot  give  costs  to 
the  defendant,  although  the  farmer  of 
the  duties  is  the  reel  party  against  him« 
Rex  V.  Carumj.l  Ax^  60«i 

(c)  Compounding  (f. 

The  costs  paid  to  the  prosecutor,  on 
compounding  a  penal  action  on  the  Post- 
horse  Act,  are  not  to  be  taken  as  a  part  of 
his  share.  North  v.  Smarts^  1  B.  &  P.  51. 


POST  OFFICE. 

I.  Relative   to  the  postmastsa 

general. 

(a)  UabiUty  of  p.  776. 

II.  Relative  to  the  postmasteil 

OP    A   TOWN, 

.    (a)  Duties  of  p.  776, 

III.  Oppences  relative  TO. 

(a)  Indictment  foryp,*j*n^ 


I.  Relative  to  the   postjiaster 

GENERAL. 

(a)  UabiUty  €f. 

Actiofi  iloes  not  lie  against  the  post* 
mastor  general  fer  a  bank  note  stoloa  by 
one  of  the  eofters,  out  ef  a  letter  delivered 
into  the  peat  ofBcOb  WkHfiM^.l^rdLt 
Despencer^  Cowp.  754* 

II.  Relative  to  tiie  postmaster  op 

A  TOWN. 

<a)  Dutici  ^ 

A  postmaster  is  bodod  to  deliver  all 
letters  to  tbe  several  inhabitants  within  m, 
poet  town  or  pkce,  at  their  respective 
places  of  abode,  at  the  rate  of  foitege 
only,  as.esuUished  by  act  of  psriiame&t. 


POST  OFFICE. 


TO 


POWER. 


777 


Smik  V.  P&wdichy  Cowp.  183 ;  Rafming  v. 
Goodckildy  3  Wils.  443;  5  Burr.  3716; 
3  Blk.  906 ;  LofR.  753. 

HI.  Offekces  relative  to. 
(a)  Indictment  for. 
A  prisoner  acquitted  on  a  charge  of 
felony,  committed  as  a  softer  and  charger 
of  letters,  cannot  be  convicted  on  another 
count,  charging  him  generallv  as  a  person 
employed  in  the  post  oilBceiinder7  Oeo.II  t. 
Kex  V.  Skaw^  3  Blk.  7S9. 


POUND  BREACH. 

.   (a)  Wkmjtigi^uMe. 
(a  1)  From  a  previous  tender > 

A  tender,  after  impounding,  is  no  bar 
to  ati  action  on  stat.  a  W.  &  M.  c.  5,  for 
a  pound  breach.    Firth  v.  Purvis^  5  T.  R. 

432. 


POUND-KEEPER. 

(a)  IMiUty  of* 
(ai)  Far  receiving  an  UiegtUdittreu. 

An  action  does  not  lie  against  a  pound- 
keeper,  merely  for  receiving  a  distress, 
though  the  original  taking  be  tortious. 
SeciUy  if  he  exceed  his  duty  and  assent 
to  the  trespass.  Bodkin  v.  Powelly  Cowp. 
476. 


POWER. 

L    Of  POWBRJf  IW    OENERAti 

(a)  On  the  execution  of. 

(a  t)  Otneral  ndes^  p.  778. 
{%2}Inpaini  afUmerV*  776. 
{^2^).  Ok  the .mikm- of  fmiiuy 

"   ■  'P'77®* 

(1 4>  On  the.union  rf separate 

iiutrumemiSf  778. 
(a  5)  In  regard  to  the  quality 

of    the   appoiiUment^ 

p.  778. 
(a  6)  BywiU.^.'jn^. 
(a  7)  Reference  to  the  power, 

^iU  effect,  p.  778. 
(a  8)  Mode  df  attestatioHy  p. 

^778. 
(a  9)  By  attorney^  p.  779-,^ . 


(a  10)  /tfiiwfy,  p.  779. 
(all)  Vatdinwhdeorinpartf 

P»  779- 
(a  1 3)  Cof^rmatum  of,  p«  779* 

(a  13)  jRcvoca^ion  ^p.  779. 
(b)  CoHftruction  dfp.'ng* 

H.  Of  LBAsiiro  power»^ 

(a)  ImpUtsd,  p.  780. 

(b)  Assignment  of  |).  78b. 

(c)  Bxecution  of 

(ci)  G«icrfl/rtf/e,  p.  780. 
(c  9)  Whether  the  lease  is  con^ 

sidered  as  in  possession' 
'     or  m  r^«rnon,  p.  780. 
(c  3)  Resertaiion  of  the  best* 

rent,  what  is. or  is  noty. 

p.  780. 
(c  4)  Void  ia  whole  or  in  partj 

p.  781. 
(c5)  Cot^rmation  of  by   the 

.  remainder-man,  p.  7 8  u 
(c6)  MiscellaneotUyp.'jSi. 

(dj  Construction  o/",  p.  781. 
(d  1)  General  rule,  p.  781. 
(d2)  In  regard    to  quantity,, 

p.  781. 
(d3)  In  regard  to   duration, 

p.  78fl. 
(4  4)  In  regard  to  impUed  sti- 

pulations,p,  782. 
{ds).In  regard  to   the  term 

"  usual  rent,'*  p.  782. 
(d6)  Miscellaneous,p.*jSi. 

(e)  Oft  ther^hts  of  the  successive 
.  reversioners  in  the  limiit^ 
turn* 
(ei)  To  sue  on  the  eovmutnis 
•  annexed,, ^'^^. 

HI.  Of.  statutable  fowxrs. 
^),  Execution  of,  p.  782. 

IV.'  O*  FOWERS   nr  miscellaneous 

CASfeS. 

(a)  Fflfirf  or  ubMf,  p.  782. 

(b)  Execution  of. 

(b  1)  At  different  times,  p.782. 
(b2)  In  the  case  of  a  feme 
covert,  p.  782.     . 

(b3)  By  wi//,  p.  783- 

(b4)  Mode  of  attestation^  p. 

783. 
(b  5)  Enrolment  of,  p.  783. 

(b  6)  Hffw  it  enureSj  p.  783. 
(b7)  Revocation  of,  p^^B^.. 
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(c)  CoM/riiCftm^,  p.783. 
.  (c  1)  FowerBtoappmntamoii%$t 

.  cMdrcHy  p.  783. 
(c  ft)  Powers  to  appoini amongst 

several^  p.  784. 
(c  3)  Other  caseSi  p.  784. 


I.  Of  powers  in  oeneral. 

(a)  On  the  execution  of* 
(a  i)  General  rules, 

1 .  An  appointment,  when  executed,  is 
to  be  considered  in  the  same  light  as  if 
it  had  been  inserted  in  the  original  deed, 
by  which  the  power  of  appointment  was 
created.      Venables  v.  Morris,  7  T.  R. 

343,  438. 

3.  An  appointment  by  deed,  cannot  be 

construed  cypres.    Secus,  (c.  s.)  if  by  will. 

Brudenellv.  Eiwes,  1  East,  449. 

3.  See  Lofft  319. 

(a  2)  In  point  of  time, 

A  power  may  be  executed  at  different 
times,  if  not  fully  executed  at  the  first, 
provided  the  execution  in  the  whole  does 
Hot  transgress  the  limits  of  the  power. 
Doe^  ex  dem.  Milbome^  v.  MUbome^ 
aT.R.  7ai. 

(a  3)  On  the  union  tf  parties. 

Where  powers,  not  merely  private,  are 
to  be  exercised  by  many ;  provided  tf  suf- 
ficient number  be  assembled,  the  act  of 
the  majority  binds  the  minority,  and  be- 
eomea  the  act  of  the  whole  body.  Grindr 
Ign  ▼«  Barker^  1  B.  &  P.  jiag. 

ft 

(a  4)  Oh  the  umon  of  separate  instruments. 

In  the  c9»ciition  of  a  power,  in  order 
that  the  deficiency  of  one  instrumept  moy 
be  supplied  by  the  sufficiency  of  another, 
it  must  appear  that  the  p^y  intended 
that  they  should  operate  coqjoint^ 
Hawkins  v.  Kempf  3  East,  410. 

(a  5)  In  regard  to  the  quaUty   qf  the 

appointment, 

A  power  has  this  effect  and  no  more ; 
it  authorises  the  grantee  to  do  something 
on  behalf  of  the  grantor.  Under  it, 
therefore,  the  grantee  can  do  nothing  but 
what  the  grantor  might  himself  have 
done.  Hence,  too,  the  execution  tsi  the 
power  only  calls  into  action  an  -estate, 
which,  though  hitherto  dormant,  was 
exbting  in  the  powe!^  itself.     Hence,  the 


appointee  claims  under  the  power,  not  the 
appointment.  And  hence  the  appoint- 
ment cannot  be  of  an  estate,  which  had  it 
been  expressly  limited  by  the  power  itself, 
would  have  been  void.  Ko&tiuonv.ifare/- 
ca«f&,  sT.  R.  241. 

(a6)Bjrtw7/. 

1.  A  common  law  power  to  appoint  by 
deed,  executed  in  the  presence. <yf  two 
witnesses,  cannot  be  executed  by  wilL 
Seciis^  had  t&e  power  been  to  appoint  by^ 
any  writing  or  instrument,  or  other  gene- 
ral term.  Lord  Darlington  v.  FuUenetfy 
Cowp.  s6o. 

2.  A  mere  devise  of  the  residue  will 
not  operate  ds  an  execution  of  a  power  of 
appointment  by  will.  Buckland  v.  Barton^ 
2  H.  Bl.  136. 

3.  A  devise  of  property  as  his  own,  in 
which  the  testator  has  no  interest  to  be- 
queath, but  only  a  power  of  appointment^ 
is  a  good  execution  of  the  power ;  secus^ 
if  he  has  a  devisable  interest,  since  then 
the  devise  will  operate  on  the  interest,  and 
on  that  only.  Morgan,  ex  dem.  Surman^ 
V.  Surman^  1  Tautit  289. 

(a  7)  Refereneeto  the  powerr^'^ts  ^ect. 

An  express  reference  to  the  anthority 
on  executing  it,  may  aid  what  would 
otherwise  be  an  imperfeet  execotioiW 
Aowe  y.  Patoer,  2  N.  R*  1.   •   • 

(a  8)  Mpde  of  attestation. 

1.  The  attestation  to  an  instrument 
under  a  power  which  requires  that  it  shall 
be  attested,  must  express,  that  all  the 
forms  requisite  to  give  the  instrument 
validity,  were  observed;  thus,  if  asigna^ 
ture,  as  well  as  a  8eali^g  and  delivery,  a^e 
required,  an  attestation  that  the  deed  was 
sealed  and  delivered,  without  adding 
signed^  will  not  be  sufficient  Doe,  ex 
dem.  Mansfield,  2  M.  &  S.  576 ;  Wri^ 
V.  Wakeford,  4  Taunt*  213. 

2.  If  it  is  required  by  the  terms  of  a 
power,  authorizing  a  party  to  charge  by 
writing ;  that  the  execution  of  the  writing 
shall  be  attested,  the  attestation  must 
express  that  the  formalities  required  in 
the  execution  of  tlie  writing  have  been 
observed.  Therefore,  where  a  writing 
was  to  be  siffned,  sealed  and  attested,  and 
the  attestation  only  expressed,  ^  sealed 
and  delivered  in  our  presence,''  it  was 
held,  that  the  power  was  not  well  executed^ 
Wright  V.  Barhw^  3  M4&  S.  512. 
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3.  A  power  of  appointment  to  A.  &  B, 
**  by  any  deed  or  writing  under  both  their 
bands  and  seals,  to  be  by  them  duly  exe- 
ctUed  in  the  presence  of,  and  to  be  attested 
by  two  or  more  credible  witnesses,"  means 
executed  with  all  the  forms  essential  to 
the  validity  of  the  instrument, — signed  as 
well  as  sealed  in  their  presence.  Doe^  ex 
dmuMan^ld^  v.  Peachy  2  M.  &  S.  576. 
Wright  V.  Wokeford^  4  Taunt,  213. 

4.  Where  lands  are  limited  to  such 
uses  as  A,  by  any  deed  or  writing  under 
his  hand  and  seal,  attested  by  two  or 
more  credible  witnesses,  shall  direct;  a 
will,  with-  a  memorandum  of  attestation, 
that  it  was  tinned  (only)  in  the  presence 
of  thesubscribmg  witnesses,  is  not  a  good 
execution  of  the  power.  And  the  defect 
is  not  cured  by  calling  one  of  the  sub- 
scribing witnesses  tp  prove  that,  in  fact, 
the  will  was  sealed,  as  well  as  signed,  in 
their  presence.  JDoe,  ex  dem.  Rotckkiss^ 
V.  Pearce,  2  Mars.  102 ;  6  Taunt  402. 

5.  An  instrument  under  a  power,  is  ex- 
ecuted by  two,  with  all  formalities  essen- 
tial to  give  it  validity  in  the  presence  of 
witnesses ;  the  attestation,  however,  is  de- 
fective. After  the  death  of  one-  of  the 
parties,  the  witnesses  subjoin  a  firesh  and 
comolete  attestation.  Held,  that  since  it 
waadone  after  the  decease  of  one  party  it 
was  nnavailiag,  for  it  was  giving  to  his 
act  a  force  and  operation  after  his  death, 
which  did  not  belong  to  it  in  his  life-time. 
Doe^  ex  dem*  Mansfield^  v.  Peachy  2  M. 
&  S.  576;  9Fright  V.  fVakrfordy  4Taunt 

ti3* 

(a  9)  Byatianujf. 

1.  A  power  cannot  be  delegated.  Where, 
hofwever,  authority  is  given  by  A.  to  B, 
to  execute  a  power  himself,  or  give  it  to 
another,  by  giving  it  to  the  other  he  does 
not  delegate  it.  Dae^  ex  dem.  Duke  0/ 
Devomidrey  v.>  Lord  George  Cacendkhy 
4  T.  R.  744,  n.        ^  - 

2.  Semblcy  under  a  power  of  attorney, 
by  A.  to  B,  to  underwrite  any  policy  of 
insurance  not  exceeding  1 00  L  and  to  subr 
scribe  the  same  in  his  (A.'s)  name,  and  to 
settle  and  adjust  losses,  ^c."  Although 
B.  cannot  delegate  his  whole  authority  to 
another,  y^t,  having  signed  a  slip  for  a 
policy  of  insurance,  the  signature  of  his 
clerk  for  hifn,  and  in  his  absence^  to  a 
^licy  made  in  oursuance  thereof,  is  a 

execution  or  the  power,  that  being 


only  a  ministerial  act,  which  he  might 
autnorize  another  to  do  for  him ;  but  he 
must  himself  execute  the  power,  in  all 
matters  in  which  his  judgment  and  dis- 
cretion are  requisite.    Mason  v.  Josephy 

I  Smith,  406. 

(a  10)  Illusorjf. 

Kd  appointment  is  held  illusory  in  a 
court  of  law.  Morgany  ex  dem.  Surmany 
V.  Surnumy  1  T^umt  289. 

(a  1 1)  Void  in  whole  or  in  part. 

In  the  case  of  realty,  the  execution  of  a 
power  Doay  be  good  as  to  part,  and  void  bA 
to  the  residue.  Docy  ex  dem.  Ihdce  of 
Devonshirey  v.  Lord  Oeorge  Cavendisiy 
4  T.  R.  743,  n. 

(a  12)  Corifirmation  of. 
An  appointment,  not  valid  in  its  origi- 
nal,  cannot  be  made  so  by  subsequent 
circumstances.  BrudeneUw.Elxves,  1  £ast^ 
442. 

(a  13)  Revocation  of. 

The  rule  that  an  authority,  once  exe- 
cuted, is  at  an  end,  only  applies  where  the 
execution  was  valid.    Strachey  v.  Turley, 

II  East,  194. 

(b)  Construction  of . 

1.  Powers  are  to  be  construed  in  the 
same  manner  in  a  court  of  law  as  in  equity. 
Dougl.  293. 

2.  In  the  construction  of  powers,  the 
intention  is  the  governing  principle. 
Pomery  v.  Partingtouy  3T.R.666;  Doe^ 
ex  dem.  Duke  of  Devonshirey  t.  Lord 
George  Cavendish,  4  T.  R.  743,  n. 

3.  In  the  execution  of  powers,  the  ma- 
terial dbject  to  be  attended  to  is  the  inten- 
tion of  the  person  creating  the  power; 
and  that  intention  is  to  be  collected  from 
the  words  of  the  will,  or  other  instrument, 
giving  the  power,  according  to  the  ordi- 
nary and  common  acceptation  of  the  words, 
and  not  according  to  any  legal  or  technical 
exposition  of  them.     Gr^th  v.  HarrisoUy 

4  T.R.  748,749- 

4.  Powers  are  to  be  earned  mto  effect 

according  to  the  intention  of  those  who 
created  them ;  and  in  ascertaining  what 
that  intention  was,  the  circumstances  of 
the  case  (nothing  opposing)  may  be  used 
aa  an  assisting  medium.  Thus,  where  A. 
seised  in  fee  of  W,  X,  and  Y,  closes ; 
ivhereof  X.  and  Y.  had  been  antiently 
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ftxid.nsiially  dewit^  twt  .W«  had  itoti 
devifed  io trp^teai  limkedto  certain  exe-. 
cuU^ry  use%  .with  power  t^  .^^  truat^es, 
during  the  minorities  of  those  to  ^'whom 
the  premises  might  descend  under  the. li- 
mitations, and  to  any  tenant  for  life,  to 
grant  any  lease  of  all  or  any  part  of  the 
hinds,  so  aj^.  upon  .such  leaso  there  be  re- 
served the  antient  and  accu3tQmed  rent 
usually  paid /or.  die  same  ;-r-it  w^  held, 
that  the  .power  only  extended  to  X.  and 
Y.  closes,  ftiiyce  ihat  it  never  could  have 
heen  the  devisor's  intention  that  the  trus- 
tees who  midit  have  an  lAterestior  a  day 
only^  and  who  weire  not  intended  to.  have 
any  ben^ficisd  jinterest  tbv  themselves,, 
should  be  able  to  alter  the  nature  of.  thjs 
yroperty^  and  prevent  the  cestuy  que  use 
from  occupying  what  the  devisor  had 
always  reserved  for  his  own*  occupation. 
Doe^  ex  dem.  Bartlctt^  v«  Rcndle,  3  M.  &  S. 

99. 

5.  Where  two  intentions  are  expressed, 

a  general  and  a  particular  one,  and  the 
particular  intent  cannot  take  effect,  the 
words  shall  be  so  construed  as  to  give  ef- 
fect to  the  general  intent.  Hence,  where 
an  ests^te  was  limited  to  A,  on  his  mar- 
riage, for  life,  with  power  to  appoint 
amongst  the  children  of  the  marriage  for 
such  estates  as  he  cbose,  who  by  his  will 
appointed  to  his  son  B,  for  life,  remainder 
to  the  first  and  other  sons  of  B,  and  in  de- 
fault of  such  issue  then  to  his  son  C,  it 
was  held  that  B.  took  an  estate  tail,  the 
general  intent  heing  that  his  issue  should 
inherit^  and  the  particular  limitation  ex- 
pressed'being  void.  Robinson  r.  Hard- 
castle,  ,a.*f.R.  241,  380,  781. 

6.  The  ex^ution  of  a  |K) wer  in  the  form 
prescribed,  is  a  condition  precedent^hy  the 
observance  of  which  alon^,  jthe V^^thy 
virtue  of  the  power  can  ariae^  Jtf^  there- 
fore, a  power,  to.  lease  under  thfe^^usual  ip- 
venants  be  given,  and  ^  tease  lieinade,.  in 
which  there  19 , an.  uniisuaj  covenant,  the 
lease  is  void  iq  totb^.  aiid  c^ipiioi  b;^  avoided 
as  to  that  covenant  Qnly,  'I/^,  ex  dem. 
EUu,  v.  Sandham,  1  T.  R.  '705. 

7.  Where  a  qualification  annexed  to  a 
power,  goes  in  destructipn  of  the  power, 
the  law  will  dispense  with  the  qualifica- 
tion.   boMgl.  574* 


Qcvt  b^BgjQxprefliiedff  <s^tin0|^  implied 
under  a  private  act  of  parliament  JRoe, 
d.  Duke  of  BoltoUf  v.  wanthamf.  3  Burr* 

1^59-  ' 

(b)  JsAghmera  tf. 

A  leasing  power  is  given  to  A,  tenant 
for  life,  and  after  his  decesise  to  B.  A. 
grants  to  B.  his  life  estate  (without  no- 
ticing the 'power):  IB.  cannot  leaae  under 
the  power  during  A.'s  life-time,  Coxe  v» 
Dat/,  t^Easft,  118. 

.       ~  (c)  Eticution  of. 
(ti)  Generaiftde.    ' 

1.  Powers  muilbeatriedt^pqrstted;  a 
lease,  therefore,  1>y  taoant  for  Uf<^  with 
power  to  tease  in  possession  a«d  not  in  re- 
version, reserving  three-fourths  cyf  the  beat 
yearly  rent  that  could  be  obtainedt  is  void 
against  the  remainder^man,  if  either  essen- 
tial is  wanting.  Doe^  ex  dem,  PvUefuy^ 
v.  Lady  Catan^  5  T.  R^^G?. 

2.  See  Lotlt.  319. 

(c2)  Whether  the  lease  is  considered  as  m 
possession  or  in  reversion, 

1.  Though  the  habendum  in  a  lease  bj 
deed  is  prospective  from  the  date^  yet  is 
the  lease  in  possession,  if  not  executed  until 
or  after  the  day  in  the  habendum.  JDoe^ 
ex  dem.  Cor,  v.  Day,  10  East,  437. 

2.  Where  tenant  for  life  has  a  ppwer 
to  grant  leases  "  in  possession,  but  not  by 
way  of  reversion  or  future  interest,"  a  lease 
per  verba  de  prcesenti  is  not  contrary  to  the 
power,  though  the  estate,  at  the  time  of  mak- 
ing the  lease,  was  held  by  tenants  at  will,  or 
from  year  to  year,  if  at  the  time  they  re- 
ceived directions  from  the  grantor  of  the 
lease  to  pay  their  rent  to  the  lessee.  Good- 
tiiUj  d.  Clarges,  v.  Funucan,  Dougl.  565. 

S^tOaeiHtder  a  power  reserved  in  ^ 
^^m^HS^  s^t^menty  to  leaae  for.twenly- 
ofv^y^^arspf  io  possesuon  but  not  ia^^ver* 
sion^  grants  a  lease  to  his  only  4]aiighter 
for  twenty-one  year^  to  commence  ipwn 
the  day  .of  the  date; — the  lease  is  gixxL 
Pughv,  Duke  qfJLeeds^  Cowp, 'J  ij^    ^ 


II.  Of  leasing  powees. 
(a)  Implied* 
A  power  of  the  jointress  to  make  leases 


(c  3)  .Reservation  of  the  best  rent,  what  is 

or  is  not. 

1.  The  least  of  two  offers  may  be  the 
best  rent  that  can  be  obtained  within  the 
meaning  of  a  leasing  power,  since  regard 
may  be  paid  to  the  qualifications  qf  the 
tenant.  Doe,  ex  dem.  Lawion,  y.  Rod* 
cl^€,  10  £ast|  278. 
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«.  A  (xMer  t»  leaie  ftidtttatea  that  the 
beit  rent  riiall  W  reserve,  without  taking 
any  siinA  of  money  or  other  thing  ibr  or 
in  lieu  of  a  fine  or  income  for  the  same. 
Under  this  power  a  lease  ia  granted  in 
October,  to  be  computed  from  March  pre- 
ceding,, rent  payable  half-yearly  in  March 
and  Noveniber,  first  jv^ment  to  be  made 
in  November  next  Held;  that  this  was 
not  taking  a  fine,  since  it  was  apparent 
thai  there  had  been  iatn  actasd  occupation 
since  March.  But,  semhlcj  tne  fact;  ^at 
there  had  not,  might  have  been  averred, 
hherwood  v.  Oldknofw,  3  M.  &  S.  383. 

(04)  VMimmkokarmpart, 

1.  A  lease  lindef  a  ](Kiwer  at  an  entire 
rmt,  if  void  as  to  parcel  of  the  land,  is 
void  as  to  the  whole.  Doe,  ex  dem.Attan, 
V.  Caivert,  «  East,  376. 

9.  If  X.  and  Y.  closes  are  devised  for 
life,  with  remainders  over,  with  power  to 
the  tenant  for  life  to  lease  X.  only  re- 
serving the  antient  and  accustomed  rent 
usually  paid  on  leasing  it,  a  demise  of 
both,  reserving  the  antient  rent  payable 
for  X,  ia  void  against  the  remainder-man 
altogether,  and  not  as  to  Y.  close  only ; 
the  rent  reserved  issues  out  of  both  closes, 
ao  that  the  antient  rent  was  not  reserved 
on  demising  X.  ff,  however,  there  be 
separate  reservations,  viz.  the  antient  rent 
for  X,  and  an  additional  rent  for  Y,  the 
lease  is  only  void  as  to  Y,  since  a  lease 
may  (nothing  opposing)  be  good  as  to  part, 
and  void  as  to  Uie  residue.  Doe,  ex  dem. 
Bartktt,  v.  RendU^  3  M.  &  S.  99. 

3.  A  lease  for  a  term  exceeding  what 
the  power  warrants,  is  void  in  toto.   Roe, , 
ex  dem.  Brune,  v.  Prideaux,  10  East,  158. 

4.  Vide  tvpra,  (b),  pi.  6. 

(c5)  Con/irmaium  of,  by  theremmnder'fimn. 
A  lease  by  tenant  for  life,  under  a  power 
not  pmwiant  to  the  power,  is  void  against 
the  remainder-man,  syid  incapable  of  con- 
firmation by  him.  If,  howevei,  he  accepts 
rent,  eo  nomine,  for  a  period  subsequent 
to  the  death  of  tenant  for  life,  though  un- 
der an  ignorance  of  his  real  rights,  a 
yearly  tenancy  is  thereby  created.  Doe, 
ex  dem.  Martin,  v.  Watt9,  7  T.  R.  83. 

(c6)  Miscetlaneous. 

1.  Though  a  tenant  for  lifie,  with  power 
to  gprant  leases  in  possession  for  twenty- 
one  years,  convey  his  life  estate  to  pay  an 
aJDOuity  for  his  life>  and  the  surplus  to 


himself,  the  power  Is  ndt  thereby  eictin 
golahed;  hemay  atili  grant  kasetf  agree- 
able to  th^  terms  of  tiie  power.    Renn  v. 
Btflkeley,  Ihnigl.  sgs. 

^.  A.  having  a  life  estate  with  a  power 
to  grant  building  lestoes  for  ninety-nine 
years,  so  as  the  best  rent  be  reserved  that 
can  be  got  for  the  same,  &c.  demises  (recit- 
ing the  power,  and  by  virtue  thereof,,  and 
of  an  other  powers  in  her  vested)  to  B, 
in  consideration  of  rent,  and  of  the  sur* . 
render  of  a  former  demise  by  the  ^^viooa 
tenant  in  fbe,  &c.  and  at  the  time  the 
original  lease  and  counterpart  are  mutu- 
ally cancelled  and  exch^ged;  and  on  a 
special  verdict  finding  the  second  lea^e  to 
be  void,  the  best  rent  not  being  reserved ; 
held,  that  although  A.  had  a  lifb  estate, 
and  might  have  made  a  good  demise  for 
her  life,  yet  the  lease  referring  to  the 
power,  it  was  the  intention  of  the  parties 
it  should  Operate  by  virtue  of  the  power, 
and  not  out  of  the  estate,  and  as  the  se- 
cond lease  was  void  under  the  power,  and 
did  not  operate  according  to  the  intention 
of  the  parties,  it  was  no  surrender  of  the 
first  Roe,  d.  Earl  of  Berkeley,  v.  Arch- 
Hihop  of  York,  a, Smith,  166;  6  East,  86. 

(d)  Constmetion  of 
(d  1)  General  rule.' 

A  power  to  lease  for  years  is  to  be  con- 
strued liberally.  Right,  d.  Basset,  v. 
Thomas,  3  Burr.  1441;  1  Blk.  446. 

(d-fl)  In  regard  to  qumiity. 

1 .  Under  a  power — to  lease  all  manors, 
messuages,  lands,  &c.  so  as  there  be  re- 
served as  much  reni  asitf  now'paid^fpr'  the 
same ;  such  parts  of  the  ^t^s  enume- 
rated In  the  power  as  have  rieviefb^'def- 
mised  may  be  let  Goodtitle,  d.  Clarges, 
V.  Fvnuean,  Dougl.  565. 

2.  A  power  to  lease  all  or  anv  of  the 
said  hereditaments,  &c.  so  as  ^e  usual 
rents,  6cc,  be  reserved,  is  confined  to  such 
parts  of  the  premises  as  had  been  demised 
before.  Pomery  v.  Partington,  ^  T.  R. 
665. 

3.  A  power  to  lease  for  one«  two,  or 
three  Uvea,  such  lands  as  were  then  de- 
mised for  any  such  term,  applies  to  such 
lands  only  as  the  lives  on  which  they  are 
held  are  certain  and  co-existing.  Doe, 
ex  dem.  Wyndham,  v.  Halcombe,  7  T.  R, 

713- 
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(dd)  In  regard  to  duration.^ 


1.  A  poww  to  lease  for  any  tena  not 
exceeding  twenty-one  years  or  three  lives, 
so  as  no  greater  estate  than  for  three  lives 
be  in  being,  does  not  warrant  a  leasis  for 
ninety-nine  years  determinable  upon  three 
lives,  Rocy  ex  dem*  Brtme,  v.  Frideaux, 
10  East,  158. 

fi.  A  power  to  lease  for  acertain  period, 
warrants  a  lease  for  a  shorter  time.  Thus, 
under  a  power  to  lease  ibr  twenty-one 
years,  the  lease  maybe  for  fourteen.  The 
power  of  leasing  is  given  for  the  benefit  of 
the  lessor;  now  every  one  may  nenounce 
a  benefit  in  all  or  in  part  Iskerwood  r, 
OUkmnOy  3  M.  &  S.  388. 

(d  4)  In  regard  to  implied  stipuhtions. 

A  custom  of  the  country,  directly  con- 
traiy  to  a  leasing  power,  cannot  be  en- 
grafted upon  it.  Doe^  ex  dem.  Allen^  v. 
Calvert^  s  East,  376. 

(d  5)  In  regard  to  the  term  "  usual  rent," 

Where  a  power  of  leasing  at  the  usual 
rent  is  granted,  the  term  ^^  usoal,"  means 
the  rent  at  which  the  property  had  been 
before  letten,  not  the  rent  at  which  pro- 
perty t>f  that  description  usually  lets  in  the 
neighbourhood.  Hence,  where  A.  devised 
a  reversion,  expectant  on  the  death  of  B, 
with  power  to  the  devisee  to  grant  leases, 
80  as  there  -shall  be  reserved  thereon  the 
^^  usual  or  other  the  most  rent''  that  can 
be  had  for  tfaesame ;  and  the  devisee  let 
the  premifies  at  a  rent  exceeding  that  at 
which  the  party  in  possession  had  leased 
them  ait  the  timeof  A's  death,  but  inferior 
to  their  real  value  (having  taken  a  fine 
upon  the  lease) ; — it  was  held,  diat  the 
power  of  leasUig  was  well  executed. 
Doe,  eK  dem.  Newnhamy  v*^  Creedy  4  M. 

.    • 
(d  6)  Miscellaneous. 

1.  A  case,  in  which  the  question  was, 
as  to  a  devisoi^s  intention  in  granting  a 
power  of  renewal  by  adding  a  life  in  an 
estate.  JDoe,  ex  dem.  Hardwickey  v. 
Hardtoickey  10  East,  549. 

'  2.  A  power  of  leasing,  which  stipulates 
against  giving  leave  to  the  tenant  to  com- 
mit waste,  docs  not  prohibit  the  landlord 
covenanting  to  repair.  Doe,  ex  (Jem. 
Bromleyy  v.  Bettisony  1 1  East,  305. 


(e)  On  the  rights  of  the  successive  rever^ 

sioners  in  the  limitation, 

(e  1)  To  sue  on  the  covenants  annexed. 

A  lease  granted  under  a  power,  is  npt 
considered  as  created  by  the  party  demist- 
ing, but  as  arising  out  of  the  power  itself, 
and  therefore  made  by  the  original  grant- 
or ;  the  lessor  is  accounted  his  bailiff,  and 
as  executing  an  authority  on  his  behalf. 
Supposing,  therefore,  that  at  common  law 
covenants  did  not  run  with  the  reversion, 
and  that  one  suing  thexeon  as  assignee 
must  make  his  stand  by  the  stieitute 
32  Hen.  Vni,  c.  34,  and  so  bring  him- 
self within  the  description  in  the  statute 
of  '^  grantee  or  as^gnee  of  the  lessor  ;** 
the  next  in  the  limitation  to  the  lessor,  is, 
.by  the  foregoing  doctrine,  enabled  so  to  do. 
He  claims,  not  under  the  party  demising, 
but  under  the  original  grantor,  who  in 
legal  effect  was  the  lessor  of  the  land,  and 
under  whom,  as  assignee,  therefore,  he 
may  sue.  Isherrcoodv.  Oldkwm,  3  M.&  S. 
38a. 

ni.   Or  STATtTTABLE  POWE&S. 

(a)  Execution  iff. 

Where, by  statute,  a  special  authority  is 
delegated  to  particidar  persons,  affecting 
the  property  of  individuals,  it  must  be 
strictly  pursued,  and  appear  to  have  been 
so  on  the  face  of  their  proceedings.  Rex 
V.  Crokct  Cowp.  flS. 

IV.   Powers    ik    miscellaneous 

CASES. 

(a)  VaUdorvoid. 

A  power  annexed  to  a  devise  in  fee  to 
a  married  woman,  that  she  may  dispose 
of  the  estate  without  the  controul  of  her 
husband,  is  void.  GoodhiU  v.  Brigkamj 
1  B.  &  P.  193. 

(b)  Execution  of. 

(b  i)  At  d^erent  times. 

A  po^wer  to  make  a  life  estate  to  the 
wife,  may  be  executed  at  different  times. 
Zouchy  d.  Woolstony  v.  Woolstony  3  Burr. 
1136;  1  Blk.381. 

(b  3)  In  the  case  of  a  feme  covert » 

A  power  given  to  a  feme  covert,  to  be 
executed  by  will,  is  well  executed  by  her 
writing,  purporting  to  be  a  will.  Driver^ 
ex  dem.  Berry y  v.  Thompsony  4  Tauiit. 
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(b3)  BfwiO. 
A  devise  of  an  estate  to  A.  during  her 
life,  and  at  her  disposal  afterwardb,  to 
leave  it  to  whom  she  pleases  ^-«»the  a]>- 
pomtinent  con  be  obly  by  wiH.  Doe,  «X' 
dem.  Thorkyy  v.  Thorky^  10  East,  438. 

(b4)  .Moefe^al^MMfOii* 

1.  Under  a  power  to  appoint  copyhold 
premises,  by  deed  or  will,  signed  in  the 
presence  of  three  witnesses  ;  Uie  will  only 
need  be  so  signed.  Doe^ex  dem.  Harmon, 
▼.  Morgan f  7  T.  R.  103. 

s.  Power  to  appomt  by  will,  signed 
and  published  in  presence  of  and  attested 
by  two  witnesses :  will  '<  signed-  by  me 
S.  M.;  witness  A.  &  B,"  whom  the  testa- 
trix informed  that  the  paper  was  her  wilL 
— Held  an  insufficient  exectition.  Moodie 
V.  Reid,  7  Taunt.  355. 

(b  5)  Enrohneni  of. 

Where  in  a  marriage  settlement  by 
tenant  in  tail,  a  power  is  reserved  to  him 
of  revoking  the  old  and  declaring  new 
uses,  by  writing,  attested  by  three  wit- 
nesses, and  to  be  enrolled,  with  consent  of 
certain  trustees ;  the  enrolment  must  be 
in  his  Hfe  time.  Hawkins  v.  Kemp^ 
3  East,  410. 

^  6)  How  it  enures. 

Where  A.  was  seised  in  fee,  and  con^ 
veyed  to  B.  and  his  heirs,  to  the  use  of 
Bueh  persons  and  for  such  estates  as  he(A.) 
should  appoint,  by  deed  or  wiU,  remainder 
to  the  use  of  A.  and  his  heirs,  and  after- 
wards granted  a  rent^charge,  with  a  cove- 
nant for  him  and  his  assigns  to  pay  the 
same,  and  then  A  .&  B,  by  lease  and  release, 
&C.  release,  and  also  appoint  to  C.  the 
premises,  subject  to  the  rent-charge,  and 
C.  enters  into  a  covenant  with  A.  to  pay 
the  same  rent-charge ;  held,  that  C.  is 
not  liable  personally  to  an  action  of  cove- 
nant at  the  suit  of  the  grantee  of  the  rent- 
charge  as  assignee,  the  conveyance  ope- 
rating under  the  power  and  not  out  of  the 
estate  of  A.  Roach  v.  Wadkq^^  d  Smith, 
376 ;  6  East,  3 


(b  7)  Revocation  of. 

1*  A  power  to  appoint  a  sum  of  money 
foy  deed  or  will,  is  ambulatory  during  the 
lik  of  the  party  appointing.  Perrott  v. 
Perrait^  14  East,  423. 

e.  A  power  of  appointment  is  given  by 


a  marriage  settlement,  unto  and  among 
all  or  any  the  child  or  children  of  the 
marriage^  for  such  estates  as  the  husband 
and  wife,  or  the  survivor  of  them,  should, 
from  time  to  time,  either  with  or  with- 
out power  of  revocation,  direct.  The  sur- 
vivor may  revoke  an  appointment  made 
by  both,  with  power  of  recocation  to  them 
and  the  survivor,  and ,  appoint  anew. 
Brudeneilv.  ElxoeSy  1  £ast,  442. 

(c)  Construction  of 
(c  1)  Poiwers  to  appoint  amongst  children, 

1.  A  power  under  a  marriage  settle- 
ment to  appoint  to  the  children  of  the 
marriage,  is  strictly  confined  to .  those 
children.  Goodtitle,  d.  Rwsely  v.  Wedl^ 
2  Wils.  369. 

2.  If  there  be  a  power  under  a  mar- 
riage settlement,  to  give  to  the  children 
of  the  marriage,  in  such  shares,  &c^  and 
for  such  estate,  &c.,  and  there  is  but  one 
child  of  the  marriage,  such  child  must 
have  the  whole  estate  which  was  settled. 
Hoe,  d.  Buxton^  v.  Demt^  2  Wils.  336. 

3.  A  power  to  appomt  to  children  ex- 
tends to  gprandchUdren,  where  the  chil- 
dren were  in  being  when  the  power  was 
created.  The  Duke  of  Devonshire  v. 
CatKJMKM,  2  T.  R.  244.  ^ecto,  where 
they  aie  notin  being.  RMnson  v^  H^'dr 
ca«f/ir«  9  T.R.  241. 

4.  A  power  given  to  a|if>oinit  tofihiUfea 
may  extend  to  grand-childrefi/  if  an  in*- 
tontion  to  that  effe^  can  be  made  out. 
Doe,  ex  dem.  Duke  of  Devonshire  f^»  Lord 
George  Cavendish^  4  T.  R.  741,  a. 

5.  Under  a  devise  to  testatoi'a  wife, 
remainder  to  his  children^  subject  to  her 
appointment! ;  a  child  bora  in  the  testa- 
tor's life-time,  but  after  making  the  wiU, 
is  an  object  of  the  appointment  Morgan^ 
ex  dem.  Surmany  v.  Surman,  1  Taunt.  289. 

6.  A.  having  a  power  to  limit  an  estate 
to  the  use  of  such  child  or  children  of  the 
said  A,  and  for  such  estate  or  estates  as 
she  should  direct,  &c  and  having  two 
daughters,  as  to  one  moiety  of  the  said 
estate,  appoints  it  to  the  use  of  her  eldest 
daughter  B.  for  life,  with  remainder  to  the 
fir^t  and  other  sons  of  her  said  daughter 
in  tail  male,  remainder  to  the  daughters 
of  the  said  B.  in  tail  general,  remainder 
to  her  youngest  daughter  C.  for  life,  with 

.  remainder  to  her  first  and  other  sons,  &c. 
remainder  to  the  daughters  of  the  said 
C,  in  like  manner,  remainder  to  the  right 
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heirs  of  the  efdestdaag;htertt.  andsovtc^ 
versd  as  to  the  other  moiety. — Held,  that 
such  appointment  is  an  excess  of  A.'s 
power,  as  far  as  respects  the  limitation  to 
her  grand-children,  but  good  as  to  the 
limitation  to  her  daughters  for  life.  Adams 
V.  Adanu^  Cowp.  65 1 . 

(cs)  PmeerM  i^  apfOiM  mmmgst  seteraL 

1.  In  a  mafriage  settlement  there  is  a 
power  of  appointing  a  real  estate  to  tuck 
child  qnd  children  of  the  marriage,  for 
such  estate  and  estates  as  the  husband 
should  direct  And  for  want  of  such  ap- 
pomtment  the  estate  was  settled  upon  all 
and  every  the  child  and  children  of  the 
marriage  equally.  Held,  that  the  ap- 
pointment might  be  to  one  child  in  ex- 
clusion of  the  rest.  "  Such  child''  is  an 
expression  applicable  to  one  of  several 
children.     Smft,  ex  dem.  ffuntiey^  y. 

3.  An  exclusive  appointment  under  a 
power  of  appointing  ^  to  and  amongst 
such  of  his  reiation3,''&c.  is  good.  Springs 
ex  dem.  TtVcAer,  v.  BUes,  1  T.  R.  435, 
n.  (f). 

(c3)  Other  cases, 

1 .  An  estate  being  conveyed  by  a  mar- 
riage settlement  to  trustees,  to  Uie  use  of 
the  letter  (the  husband)  for  life,  with  re- 
manders  over,  and  wkb  a  power  to  the 
settler,  with,  the  consent  of  the  trustees,  to 
revoke  all  the  uses,in  the  settlement,  and 
the  settler  having  granted  an  estate  for 
his  own  Ufe^for  vsJuable  consideration  in 
the  settled  estate?  a  revocation^  subsequent 
thereto,  ofalltheuses  executed  byhinawith 
consent  of  tl^e  Ifustees^^d  9  conveyance 
nf  the  estate  to  a  puroha^er  (or  valuable 
consideration  .'alsoj  but  with  'notice  of  the 
prior  .granl^  f6r  the  settler's  Ufe,  shall  not 
affect  the  ihtereat  granted  for  his  life* 
Goodrightfd.  Hare^  t.  <ta^pr,  J)ougl.477. 

8.  A  power  giyen  to-^aii  .e:^ecutrix  by 
that  Dsine  to  charge  the  testatpr^s  estate, 
only  applies  to  that  jportion  of  it  which 
comes  to  her  as  executrix,  namely,  the 
personal  estate,  even  though  she  be  trustee 
of  the  real.  Dor,  ex  dem.  MUbomc^  v. 
IftAome,  aT.  R.7fii. 

3.  An  estate  is  limited  to  uses,  and  a 
power  given  to  revoke  those  tses,  by  sell- 
ing and  conveying  the  estate  to  a  -pur- 
chaser, so  as  that  the  purchase  money 
should  be  paid  into  the  hands  of  A,  and 


not  of  B,  to  be  laid  out  in  lands,  to  be 
settled  to  like  uses.  Held,  that  the  po#er 
of  revocation  was  conditional  only,^* 
upon  payment  of  the  purchase  mon^  in 
the  manner  directed.  JDoe,  ex  dem.  WtOis^ 
v.  Martin,  4  T.  R,  39. 

4.  A.  devised  lands  to  his  wife  B.  for 
life,  with  a  power  of  appoifttitieBt  to  such 
hn  diild  or  ehHdren  (of  whdm  there  were 
three  then  alive),  in  such  manner,  share, 
and  proportion  as  she  should  direct,  **  but 
so  as  die  said  lands  which  were  to  be 
considered  as  one  estate,  should  not  be 
divided,  but  transmitted  whole  and  entire 
to  his  heirs  and  family,''  and  in  default  of 
appointment,  remainder  to  his  own  right 
heirs.  Quaryy  whether  B.  has  the  power 
of  appointing  beyond  a  lile  estate,  since 
otherwise  the  estate  could  not  be  trans- 
mitted whole  and  entire,  &c.  But,  sup- 
posmg  she  has,  then,  per  lord  Kenyon, 
C  J.  and  Groise,  J,  the  power  must  be 
exhausted  on  the  children,  and  therefore, 
that  a  limitation  to  grand-children  in  tail, 
after  an  estate  for  life  to  a  child,  was 
void ;  however,  that  B.'s  general  intention 
being,  that  the  grand-children  should  in- 
herit, the  child  took  an  estate  tail. — Per 
Ashurst,  J.  and  BuUer,  J,  the  word  chil- 
dren is  co-extensive  with  issue,  so  that  the 
limitation  to  the  grand'^hildren  was  good, 
and  the  child  took  for  life  only.  Gr^th 
V.  Hanison^j^  T.  R.  737. 

5.  Where  real  and  personal  property 
are  bequeathed  to  A,  subject  to  a  power 
of  appointing  the  same  unto  B.  and  C,  in 
such  proportions  as  he  should  think  proper, 
the  power  is  well  executed,  though  the 
penonalty  (or  a  pcNtion  of  it)  is  appointed 
to  one,  and  the  realty  to  the  other. 
MorgXin;  ex  dem.  SwrtnaUj  v.  Surmanf 
1  Taunt  ^89. 

6.  A.  devises  a  copyhold  estate  to 
trustees,  to  the  use  of  B.  for  her  life ; 
then  to  such  uses  as  B,  by  her  last  will, 
should  app(»nt;  and  in  defeult  of  soch 
appointment,  to  the  right  heirs  of  B.  A. 
dies ;  the  trustees  are  admitted  in  fee  on 
the  trusts  declared  by  the  will.  B«  by  an 
appointment,  in  form  of  a  deed  pdll,  in 
nature  of  a  will^  irrevocably  devises  all 
her  interest  in  the  premises' to  C,  and 
declares  that  no  subsequent  will  ahould 
revoke  thisdmposition ;  tbe  [Mitoiises  are 
surrendered  to  the  use  of  C,  in  reversion, 
and  he  is  admitted  accordingly.  .  B.  by 
another  will,  afiberwards  devises  the  pre- 
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miteft  to  Dy  and  hia  iieirs,  so  as  not  to 
beaul^ect  tAaoy  of  her  debts,  contracts  pr 
engagpnier»U;  under  this  wilLD.  was  ad- 
mittedf  and  apon  afterwards  Bodied.  Held, 
that  by  the  devise  to  D.  the  farmer  ap* 
pointment  in  &vour  of  €•  was  revoked, 
and  the  legalt  estate  divested  out  of  the 
tnnte^  under p»\/8  will^.aod  vested  in  D ; 
and  that  a  surrender  to  D,  by  the  truateea 
waa  aa  efiectu^  as  if  it  had  been  made  by 
B.  Doe^.WoodcockfV.Bgrtkrqf^iMwn. 
90;  5Tauat.38«. 

7.  A., devises,  after  certain  legacies, 
«  all  the  residue  of  vrhat  he  dies  possessed 
oi^  or  in  expectancy,  to  his  wife  B.  for 
her  life,  reserving  to  her  foil  power  to 
will  away  w^  pari  or  proportion  of  his 
said  residue  at  her  decease ;  and  after 
that  period,  to  hisL  daughter."  A.  dies^ 
and  R»  devises  aws^  ike  wkoie  of  her 
property  4  Heidy  that  this  was  a  good  ex- 
ecution of  the  power.  Cooke  v.  Farrgnd, 
2  Mais*  431 ;  7  Xaunt^.ise. 
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PRACTICE. 

I.     GXSEEAL    MAXIMS    RELATIVE  TQ. 

(a)  lU  nature  defined^  p.  788. 

(b)  Of  its  conformity  mthHaiyteSf 

p,  788. 

(c)  Q^t^«cofiG/imvcficM,p.788. 

JI.    Isr    RELATION   TO   AN    ACTION. 

(a)  Of  the  notice  of  action. 

(a  1)  Mode  y  computing  the 
time  oj^  p.  789. 

(a  8)  Description  of  the  place 
of  abode,  p.  789. 

(a  3)  Apfikatiim  of^to  a  dif- 
ferent purpose  to  that 
expressed    therein,   p. 

789. 
(a  4)  Whetherjoint  or  several, 

in  an  action  against  se- 
veral, p.  789: 

^)  Active  to  the  commencement 
of  an  action^ 
Q>  1)  What  considerc4  as,  in 
jr.  J5.  p.  789. 

(c)  R^ioe  to  double  actions  in 

d^ereni  courts*  ,■  ^ 

(c  1)  On  the  exorcise  (f  om.ni- 

direct  jurisdiction  oiier 

the  action  m  the  other 

.      .  >iwr^,p.789. 


.  (d)  Relative  to  the  confioliiation  of 
actions,  . 
(d  1)  When  actions  will  be  con- 
solidated, p.  789. 
(d  2)  When  actions  wiO  not  be 

consolidated,  p.  789. 
(d  3)  The  term  *^  event,''  as- 
certained, p.  789. 
(d4)  Implied   rtservfiium   ^ 
.  liberty  in  the  court  to 
try   the  other  causes, 

'   ,    p.789.'. 

^5}  individuality  of  the  ac- 
tions consoUdated,  in 
regard  to  subset^uent 
events,  p.  790. 

(d  6)  Privileges  of  the  ief end- 
ants  in  the  other  causes, 

P»790- 

III.  Rrlatitb  to  the  dbolahation* 

(a)  Of  the  time  allowed  for. 

(a  1)  In  relation  to  bail,^„*]go. 
(a  s)  In  K.  B.  p.  790. 
(a3)  JffC.£.  p. 790. 

(b)  Whether  to  be  deliveredor filed, 

p.790- 

(c)  Of  the  delivery  of 

(c  1)  In  suits  against  several. 


p.  790^ 
I)  Whi 


t 


(c  3)  Jvhose  act  considered  as, 
P-790- 

(d)  Ofihefiling  of. 
(di)  Whether toaear^f^.J^io. 

(e)  Of  the  service  cf,  p.  790. 

(f)  Of  the  notice  of, 
(ft)  When  require,  p.  790. 
(fs)  When  not  requisite,    p. 

790. 

ff3)  TTilengttJdi,  p.790. 
rf  4)  Where  gvoen,  p.  791. 
(f6)  jR?niio/p.79i. 

(T  6)  Waiver  ofirfegdar^  in, 
'■p.  791V'.;' 

(g)  l)e  bene  ^sse. 

(£ij  In  actions  agmnit  seve^ 

*  '  rfl/,p.79l. 
tS  2D  Notice    of'-^s   farm, 

P'  79^- 

(h)  In  chief 

(h  i)  pK^ther  too ear^,p.79i. 

(i)  Bythfibye. 

{i  I)  By  the  origimal  pUntif,. 

p.  79i« 
(i  9}  Time  aUowedfaTf  p.  791. 
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(i  3)  Intgwlmky 

vahed,  p.  791. 

(k)  Of  the  rule  to  declare. 

(k  1)  Jfter     time      alhwedy 

p.  791. 
(I)  Rights  of  adversary  on  amet^ 
ing  tie  declaratum,  p.  791 . 

ly.   RELATIVE  TO   APPSA&AirCZ. 

(a)  Vohmtarjf,  p.  793. 

(b)  EsUry  of,  by  fiamJ^ff, p.  7g«- 
(b  1)  As  if  a  frece&sg  term, 

p.  79a- 

(c)  EMtryof — Aa«pfwwpcrf,p.799. 
(c  1)  By  accepting  the  dedaror 

^»  P-  792- 
(c  3)  By  pleading,  p.  793. 

V.  Rklative  to  otee. 

(a)  Cf  the  time  aUawedfor,^,'jg$. 

(b)  Of procee^ngs thereon, p.'jg^. 

VL  Relative  to  imparlance. 
.      (a)  When  not  entitled  to,  p.793- 
Q})  When    granted    by  favomr, 

p.  79«. 

(c)  Spedal^^^^^how  obtained,  p. 

79«. 

VII.  Relative  to  the  plea. 

(a)  Of  the  time  aUaaedfor,  p.  793. 
(a  1)  In  relation  to  defendants 

residence,  p.  793. 
(a  3)  Where  declaration  is JUed 
on     the  essogm  day 

P^  793. 
(a3)  Mode  of  computing,  p 

,  793- 
(a  4)  In  country  causes,  ^.ygi^ 

(a5)  Jfter  demand  of  a  plea 

P-  793- 
(a6)  When  under   conditions 

P-  798- 
(a  7)  After  a  particular  of  the 

detAand,  p.  793* 

(a  9)  After  oyer,  p.793' 
(a  9)  Where  the  rule  expires  on 
a  dies  nan  juridicns, 
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(a  10)  Where  the  process  is  re- 

^  turnable  the,  last  rie- 

f  am,  and  declaration 

JUed  eonditionalfy,  p. 

793- 
(all)  Mode  4f  oompuiing  an 

eMensioa  rftimefor, 
F-  793- 


(b)  QflieiiM«#«Uc*irMf^ 

jgU  or  ddnered,  p.  793. 

(c)  Of  the  notice  4o  pkad,  p.  793- 
(c  I)  When  given,  p,  793. 

(c  3)  What  not  tonmdered  as, 

p.  793. 

(d)  Of  fAc  n«/5c  fo  plead. 

(a  1)  >rA«i  necessary^  p.  793. 
(d  3)  FFoiwr  of,  p.  794. 

(d  3)  Ponw  ^,  p.  794. 

(d  4)  After  an  order  for  time, 

P-794- 

(e)  Of  the  demand  of  a  plea. 
(ei)  When  requisite,  p.794- 
(l^3)  fFJen  no^  requisite,  p. 

794- 
(e  3)  ^^cn  made,  p.  794. 

(f)  EiUry  of,  in  the  general  issue 

book. 
^1)  Thepleaofsottitaddiem, 

P-794- 

(g)  Cf  the  notice  of  plea  JUed, 

p.  794. 
(gi)  Whether  necessary,  when 

out  of  time,  p.  794. 

(h)  €f  douUe  pleas. 

(hi)  IT&i^af,  p.794. 

(h  3)  IU1&  /or,  resdssum  if, 

P-794. 
(i)  €^  successive  pleas. 

(11)  Election  of,  p.  794- 
(k)  Of  pleading  de  novo,  p.796- 
(1)  Miscellaneous,  p.  795* 
VIII.  Relative    to    the    keplica- 

TIOH. 

(a)  il«/Ss  fo  rep^. 

(a  1)  Frtlxmnary steps,  p.  795* 

IX.  Relative  to  the  eejoindek. 

(a)  Rule  for,   taken  unnecessary, 

P-796. 

(b)  Miscellaneous,  p.  795. 

X.  Relative  to  the  issue. 

(a)  Entry  of,  of  what  term,  p.  795* 

(b)  Delivery  of  successive  issues, 

p.  795- 

(c)  Variance  between  the  paper^ 

book  and  issue,  when  unma-^ 
terial,  p.  795. 

(d)  4^€ptance  of,  itsefect,  p.  795. 

.  XL  IUlaTXVE  .  TQ    THE    EKTRY     OF 
COJIITIirUANCES. 

(a)  When  made^  p.  795* 


XII.   ReLATITK    to    COPIlt    OP   PRO- 
CXBDIVOS. 

<a)  Jbm^,  p.  796- 
XIII.  Relative  to   counsel's    sio- 

NATURE. 

(it)  In  causes,  conducted  in  person^ 
p.  796. 

(b)  To   the  fka   of  bankruptcy, 

1^796. 

(c)  To '  the  replication  in  general, 

P-796. 

(d)  To  the  rephcaHon  of  nul  tiel 

record,  p.  796. 

(e)  To  the  joinder  in  demurrer, 

P-  796. 

Xiy.  Relative  to  special  cases 

A'ND   ARGU11E19T8. 

(a)  Entry  of. 

(b)  Form  of,  p.  796- 

(c)  Rules  of  construction  in,p,'j^. 

(d)  Alteration  of,  p»  796. 

(e)  Proceedings  on,  p.  796. 

XV«  ReLATIYB  to   THE   POSTEA. 

•   (a)  Of  obtaining  possession  of  it* 
(a  1)  Where  a  verdict  is  re- 
duced under  a  reference, 
p.  796. 

XVI.  RELATIVE  TO   NOTICES. 

(a)  In  whose  name  given  and  re- 

ceived, 
(a  1)  In  the  Exchequer,  p.  796. 

(b)  Service  of,  m  point  of  time, 

p.  796. 

(c)  Service  of, — in  point  of  place, 

p.  79a)  Vide  mfray  Rules, 
service  of,) 

(d)  Irregularity  in,  waiver  of. 
(di)  jfy  appearance,  p.  796, 
(d  2)  By.  dA^,  p.  796. 

(e)  Belatioe  to  a  tem^s  notice. 

(e  1)  A  temis  notice,  when  te- 

quisite,  p.  796. 
(e  2)  A  temfs  notice  defined, 

P-797- 
(e3)  Aterm^s  notice,  how  com- 

putedf  p.797- 
XVII.  Relative  to  motion^. 

(a)  When  proper,  p.  797. 

(b)  Of  f^elinttnary  steps  to  entitle 

to  make. 
(b  1)  Putting  m  bail,  p.  797. 
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(c)  When  made,  p.797. 

(d)  For  a  consilium,  p.  797. 

(e)  For  a  re-argument  in  a  crown 
cause,  p.  797. 

XVIII.   ReLATIVETO  RULES  IK  CAUSES. 

(a)  Motion  for,  when  made,  p.  797 . 

(b)  Serosa  of,  p*  797. 

(c)  ProceetUngs   on   the   hearing, 
P-79«- 

(d)  Of  making  a  rule  absolute. 
(d  1)  In  point  of  time,  p.  798. 

(e)  Of  drawing  up  a  rule,  p.  798* 

(f)  On  the  union  of  different  mat- 
ters in  the  same  rule,  p.  798* 

(g)  Of  opening  a  rule,  p.  798. 

(h)  Constrwctionqf  rules  in  miscel- 
laneous cases,  p.  798. 


XIX.  Relative    to    proceedings 

BEFORE   A   JUpGS. 

(a)  Of  the  summons. 

(ai)  Whether  a  stay  of  pro- 
ceedings, p.  798. 

(b)  Of  the  order. 

(b  1)  Drawing  up  and  serving 

it,  p.  798. 
(b2)  Construction  of, --^ostt^ 

proceedu^s,  p.  798. 

(c)  Cf  the  course  to  pursue  on  Us 

refusing  an  order,  p.  798. 

XX.  Relative  to  staying  pro- 
ceedings. 

(a)  In  causes  under  40s.  p.  798. 

(b)  Miscellaneous    gromds    of, 

P-799- 

(c)  Pending  proaeedings  in  another 

court,  p.  799, 

(d)  Pending  an  order  made  by  an- 

other  court,  p.  799. 

(e)  In  actions  of  property. 
(e  1)  Terms  of;  p.  799. 

(f )  Relative  to  the  performance  of 

the  conditions  of,  p.  799. 

XXL  Relative  to  setting  aside 

PROCEEDINGS. 

(a)  Whether  in  whole   or  part, 
P-799- 

XKIL  On  the  waiver  01  rights 

CONNECTED   WITH,  P«  799^ 
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XXIIL  Ov-TBE  wAirmm  of 

(•)  By  delnf,  p.  799. 

(b)  By  defedrDt  fUadmgs^  p.  800. 

XXIV.  Relative  to   discoktiku- 

AVCE. 

(a)  Afteraspeetaiverdkty  p.  800. 

MM/  ^  COlif,  p*  800. 

(c)  Of   Qfpomtmg   m    tasaiitm, 

p.8oo. 

(d)  W  disekargiMg  a  ruU  for. 
<di)  GmiMdlf  c^y  p.  800. 

XXV.  Relative  to  the  coktivv- 

AVCE   DAT,  p.  800. 

XXVI.  Relative    to    the    pafee 

book. 

(a)  Time  aUomed  far  retunimgf 
p.  8oo. 

XXVII.  Of  the  equitable  juris- 

dictiov  of  the  court. 

(«)  Cf  the  c«udition$  <m  wkich  it 
will  be  exercised. 
(ai)  Agreement  not  to  fUe  a 

bill  in  equitjfy  p.  800. 
(as)  Agreement  to  admit  as- 
signmente  in  bmikntpi- 
<y,  p.  800. 

XXVIII.  Of    cases    sent   from    a 

COURT   of   equity. 

(a)  From  the  rolU,  p.  800. 

(b)  TAe  argument  thereon  regn- 

lated,  p.  800. 

XXIX.  Of  the   practice  at  irisi 

FRXUS. 

(a)  Cf  tker^kt  torepkf^  p.  800. 

(b)  Cf  opening  a  caee  afterit  has 

heindoiedf  p.  8oi« 

(c)  €f  retrading  admUmom  at^ 

p.  801. 

XXX.  Of  rules  of  court. 
(a)  JfiJi:.  B. 

(a  1)  Relative  to  tke  eervice  of 

rvk$^  p.  801. 
(as)  Eelative  to  the  enlarging 

tfruleSf  p.  801. 
(a3)  Relative  to  entering  and 
setting  daan  cases  for 
argument^  p.  801. 
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(a4)  Rela^koetopoftr books  os^ 

argifmentj  p.  801. 
(a  5)  Relaiive  to  causes  in  the 

peremptory   paper ^    p. 

801. 
(a  6)  Relative   to  proceeSngs 

beforethernqstetj  p.8o  1 . 
(a  7)  Reiatke  to  the  attendance 

on  a  judges  smnmons, 

p.  801. 
(a8)  Relative  to  comuetssign' 

ntg  wterrogatoneSf  p. 

801. 
(a  9)  Relative  to  the  osal  qffkcj 

p.  801. 

(b)  Is  C.  B. 

(bi)  Relatioe.to  theJUmg  rf 

the  declaration^  p.loi. 
(b  2}  Relative  to  the  notice  of 

the  declaration,  p.  801. 
(b3)  Rekaive  to  the  qfidavit  of 

the  delivery  of  the  de^ 

ekratien,  p.  8oi. 
(b4)  Relative  to  the  time  for 

pleadings  p.  801  • 
(b5)  Relati'oe  to  paper  books 

on  argument,  p.8ai. 
(b  6)  Relative  to  the  sealqfiee, 

p.  801. 

(c)  In  the  Exchequer, 

(ci)  Relative  to  the  callmg  on 
of  causes,  p.  ^01. 

I.  General  maxims  relative  to. 

(a)  Its  nature  defined. 

The  practice  of  the  court  is  the  law  of 
the  court.  fVilsonv.  Rostra,  4T.  R.  753. 

(b)  Of  its  conformity  with  statutes. 

The  eoiirt  wfli  not  supersede  an  act  of 
parliament  by  any  regulations  of  their  own, 
touching  Hidr  practice.  Rogers  v.  Reeves, 

1  T.  R.  4S11. 

« 

(c)  Cf  its  condutiventiss. 

1.  Where  a  practice  has  exkted,  it  is 
CMivenient  to  adha«  to  it,  because  it  is  the 
practice,  even  though  no  reason  can  be 
assigned  for  it.  And  more  especially 
ought  the  practice  to  be  adhered  to  if  by 
possibility  any  advantage  may  result  from 
it    Bvm  V.  Woody  a  M.&  S.  95. 

2.  Officers  in  the  courts  of  justice  are 
bound  bv  practice,  thouglk^taot  immemorial. 
Devereu's  case,  2  AxaX,  624. 
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II.   Iir '  EELATIOV   to   AK   ACTIOK. 

(a)  ()fthe  notice  of  action. 
(ai)  Mode  of  computing  tke  time  of . 

Where  time  is  to  be  computed  from 
tn  act  done,  the  day  oq  which  it  is  done 
is  to  be  iaduded ;  thus  the  day  on  which 
a  notice  of  action  is  served  under  a  statute 
requiring  it  Castle  v,  Burditt^  3T.  R. 
623. 

(as)  Deicriptionqfthe  place  of  abode. 

A  notice  stating  the  cause  of  action  to 
be  ior  a  trespass  in  the  plaintiff's  dwelling 
house  at  C,  is  noi  a  sufficient  description 
of  his  present  place  of  abode  to  satisfy  a 
statute  requiring  notice  thereoi  fViUiams 
V.  Bmtgessy  3TaiBit.  197. 

(a  3)  Applicmtion  of^  to  u  d^erent  purpose^ 
to  that  ejprested  therein* 

A  notice  of  action  expressed  to  be  given 
panoant  to  a  particular  statute,  is  not 
availaUe  as  a  notice  under  another  statute, 
where  it  ajqpears  that  the  defendant  might 
have  been  misled  by  the  terms.  Hider  v. 
Dorrell^  I  Taunt.  SB3. 

(a  4)  Whether  Joint  or  several,  in  an  action 
against  several. 

A  separate  notice  to  each  of  several 
persons  intended  to  be  sued  in  trespass,  is 
suftcient  to  found  a  joint  action  against  all 
of  them,  for  acts  committed  in  pursuance 
of  an  act  of  parliament,  which  provides, 
that  no  plaintiff  shall  recover  in  an  action 
for  any  thing  done  in  pursuance  thereof, 
without  notice  to  the  defendant  or  defend- 
ants, of  such  intended  action,  although 
none  <tf  the  other  persons,  who  are  after- 
wards jomed  in  the  action,  are  named  in 
the  notice  to  either  of  them.  In  such  an 
actian  adevktiun  from  the  line  desdtibed 
fay  the  act  of  parliament  as  theeMma-of  | 
an  niteoded  canal,  does  not  deprive  the 
defendants  of  their  rights  to  notice,  belfoiie 
action  brought,  on  the  gh)und  that  what 
was  done  liy  them  was  not  done  in  pur- 
suanco  el  tha  act.  Agar  v»  Morgam,  1 
Prkei  I:a6* 

(b)  Relative  to  ihe  comntencement  of  an 

action. 

(b  l)  W'hat  qmsidered  ds^  in  K,  B, 

In  B»  K,  thebill  is  the  commencement 

of  tlieaiiit,  .and  the  latitat  is  considered  as 

process  only»  except  where  it  is  replied  to. 

the  Statnte  of  Limitations,— or  to  a  ten- 
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der, — or  where  it  is  given  in  evidence  to 
support  a  penal  action.  Foster  v.  Bonner, 
Cowp.  454* 

(c)  Relative  to  double  actions  in  different 

courts. 
(c  1)  On  the  exercise  of  an  indirect  juris- 
dictum  over  the  action  in  the  other 
court. 

M^here  there  are  actions  in  K.  B.  and 
also  in  another  court,  between  the  same 
parties;  K.  B.  will  not  impose  terms  con 
coming  the  actions  in  K.  B.  in  order  to 
compel  any  thing  to  be  done,  in  the  other 
actions.     Benton  v.  Praed,  1  Smith,  423. 

(d)  Relative  to  the  consolidation  of  actions. 
(  d  1 )  When  actions  will  be  consolidated. 

Two  actions  commenced  at  the  same 
time,  in  the  same  place,  and  for  causes 
which  may  be  joined,  will  be  consolidated, 
unless  the  plaintiff  can  shew  cause  to  the 
contrary.  Cecil  v.  Brigges;  Sa$ne  v. 
Same,  fi  T.  R.  639. 

(d  a)  When  actions  will  not  be  consolidated. 

1.  Separate  actions,  against  Uie  hus- 
band and  wife,  and  against  the  husband 
alone,  cannot  be  consoUdated*  Swithin  v. 
Vincent,  a  Wils.  827. 

s.  The  court  will  not  compel  a  party  to 
consolidate  actions  brought  on  two  pro- 
missory notes,  though  both  notes  became 
due,  and  both  actions  were  commenced,  in 
the  long  vacation,  and  the  writs  returnable 
on  the  same  day.  Le  Jemu  v.  Sheridan, 
Forrest.  30. 

3.  In  three  penal  actions  for  bribery  by 
the  same  plaintiff  against'  the  same  de- 
fendant, the  court  refused  to  consolidate 
them,  there  being  forty  instances  of  bri- 
bery declared  upon  in  each  action.  Benton 
v»  Praed,  i  Smi^,  423. 

{d3}TheUnn'\esent;'^mertained. 

Where  several  eauaea  mte  consolidated 
to  abide  .thft^o^^a^  of  onoi  aach  event  is  to 
be  understood  as  will  da  justice  between 
the  parties.  Anon.  Lotft.  147 ;  Coote  v. 
Thackerary,  Id.  151. 

(d4)  Implied  reservation  of  liberty  in  the 
court  to  try  the  other  causes. 
It  is  an  implied  condition  of  a  consoli- 
dation rule,  that  a  second,  third,  &c.  cause, 
may  be  tried  in  like  manner,  and  with  like 
evidence  as  the  first,  if  the  court  see  tik^ 
Cohen  v.  Bulkclcy,  5  Taunt.  165.     . 
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(d^)  IndividuaUty  qf  t/ic  actions  comoU- 
dated^  in  regard  to  subsequent  events. 

Where  the  terms  of  a  consolidation  rale 
are  merely  that  the  causes  shall  be  bound 
by  the  verdict  in  one,  circumstances  sub- 
sequent to  the  verdict  which  affect  that 
one  have  no  influence  on  th6  others.  Aj^l- 
%nn  v«  Ftwine^  9  N.  R.  430. 

(46)  Privileges  of  the  defendasUs  in  the 
other  causes. 

Where  upon  the  trial  of  one  of  several 
'  causes  whidi  were  consolidated,  there  was 
a  niie  nisi  obtained  ^r  a  new  trial  on  a 
point  of  law  reserved,  and  the  de^dant 
agreed  to  abandon  it,  the  defendants  in 
odier  causes  were  permitted  upon  motion 
to  have  the  name  of  another  defendant  in- 
serted in  his  place,  in  order  to  have  the 
benefit  of  the  rule  to  shew  caused  Lub- 
hock  v.  Cldggett,  3  Smith,  397. 

III.  Relative  to  the  declakatiost. 

(a)  Of  the  time  aUofwedfor. 

(a  1)  III  relation  to  hail. 

The  plaintiff  is  not  'bound  to  declare 
before  the  defendant  is  completely  in  court, 
which,  in  a  bailable  action,  is  not  until  the 
bail  have  justified.  RoUeston  v.  Stott^ 
5  T.  R.  379. 

(a9)  InK.B, 

In  the  K.  6.  a  plaintiff  must  declare 
within  twelve  months  after  the'  return  of 
ihe  writ  I  if  he  do  not  deliver  his  declkra- 
tion  within  two  terms*  a  nonpros  may'  ble 
ftigAed ;  but  if  it  be  not  signed,  the  plaintiff 
has  the  year  to  declare  in.  WorUy^.  Leiy 
9  T.  R.  119;  Penny  v.  Harvey^  3T.R. 
193. 

(a3)  In  C.  B. 

In  C.  B.  whether  the  defendant  is  in  I 
custody  or  not,  and  though  the  plaintiff 
may  not  be  in  a  situation  to  declare,  as 
where  he  is  proceeding  to  outlawry  against 
one  of  two  defendantB,  the  cause  is  oiit  df 
court,  if  he  does  hot  declare'  bef6re  the 
end  of  the  second  tefm, '  or  obtain  further 
time.    Sykes  v.  Bauwens,  9  K.  R.  404. 
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(c)  Of  the  delivery  (if. 
(c  l)  In  suits  against  severtd. 

1.  A  declaration  cannot  bp  deUvefed 


against  one  of  two  defendants^  untu  both 
appear.  Knight  v.  Parker^  i  Blk.  759. 
9.  In  an  action  of  debt  on  simple  con- 
tract against  A.  and  £i,  the  service  of 
notice  of  declaration  on  A,  before  aii  ap- 
pearance is  entered  for  B,  is  a  nullity, 
and  A.  need  not  notice  the  irregularly 
till  judgment  is  signed  ajg^^dnst  Um.  Bfd- 
lentine  y^  Ralph,  yoTTe&t.^i. 

(c9)  Whose  act  Considered  as. 
The  delivery  of  the  declaration  is  the 
act,  not  of  the  court,  but  of  th^  party. 
Pugk  V.  Robitimm,  1  T.  R.  116. 

(d)  Cf  the  filing  of. 
(di)  Whether  too  early. 
The  court  will  not  (in  relation  to  the 
process)  inquire  in^  the  exact  time  of  the 
day  at  which  the  declaratiQu  wa^  filoi^ 
Therefpre  it  may  be  filed  at  an  hour  p^p^ 
vious  to  that  at  which  the  procesi^  is 
served.  Robertson  v.  Douglas^  1  T-  K- 
191. 

(e)  Of  the  service  of. 

1.  Though  tibe  defendant  (served  with 
process)  caxinot  be  found,  and  though  his 
abode  is  unknown,  yet  affixing  declaration 
in  office  will  not  be  good  service,  unless  by 
leave  of  the  court  Dvrris  v.  Mackenzie^ 
5  Tattnt  777. 

9.  Where  a  defendant  keeps  out  of  the 
way  to  kvoid  service  of  process,  and  a  no- 
tice of  dtelaration  is  sent  to  him  in  a  letter 
by  the  post,  which  is  returned  opened,  and 
marked  ^*  refused  f  this  is  sufficient  ser- 
vice. Aldred  v.  Hicks,  1  Mars.  8;  5 
Taunt  186. 


(0  Of  the  notice  of. 
(fi)  When  requisite. 


In  C.  B.  notice  9f  declaration  is  only 
required  in  actions  not  bailable*  BoHn  v* 
Bargus,  9  B.  &1^.49. 

(f  9)  When  not  reqmnte. 

Personal  notice  of  a  declaratioo  beins 
filed,  is  not  necessary  where  bah  is  pat  in. 
Ssmmouf  y.  Shaman,  3  Wils.  14];  % 
Blkl795. 

(f  3>  When  groen. 

Notice  of  declaration  filed  inchitf,  c|ui« 
dence  is  known,  the  declaration  must  be^l  not  be  given  until  after  the  reti^ns  day  of 
delivered,  not  filed.    Oldham  v«  Bttrrell, .  ^e  process.    Pope  v.  Ttirfier,  4  Taunt* 
y  T.  R.  26.  818 ;  sectts, nqticeof  declaration  fikd  co»« 


(b)  Whether  to  be  delivered  or  fiUd. 
Where  the  defendant's  place  of  rw- 
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Stumalfy.  Brook  y^  Btnneii,  3  Smith, 
431 ;  Ha^8  y.  Joms^  3  Taunt  404. 
And  tho|igh  in  K.  B.  the  notice  mtuit  be 
given  afiber  the  writ  has  been  serv^. 
Steward  v,Lmdy  12  East^  116;  jet  in 
C.  B.  the  notice  and  writ  may  be  eerved 
together.   Hoj^nes  v.  Jones,  3Tannt404. 

(£4)  Where  given. 

1.  If  after  due  search  the  defendant 
eanhot  be  found,  the  notice  of  declaration 
should  be  served  at  his  last  place  of  abode, 
if  known.  HoUton  v.  CMiford.  1  B.  & 
P.tl4. 

fl.  A  communication  to  the  defendant 
and  bis  attome  j,  that  a  declaration  was 
stock  op  in  the  office,  is  sofficient,  without 
service  at  the  last  place  of  abode,  hvoe- 
more  v.  Cohen,  1  N.  R.  979. 

(f5)  Form  of  ^ 

.  Notice  of  declaration  need  not  state  the 
damages  laid.  Hetherington  v.  Hobton, 
6  Taunt  331. 

(f  6)  Waiver  of  irregularity  in. 
An  irregularity  in  the  notice  of  declara- 
tion, is  waived  by  taking  out  a  summons 
to  stay  proceedings   on   the  bail  bond. 
Dacii  V.  Oroen,  1  B.  &  P.  342. 

(g)  De  Bene  esse. 
(gi")  Time  allovxd  for. 

The  plaintiff  may  declare  condition- 
afly,  hAyre  the  time  for  the  defendatnf  s 
appearance  has  expired,  but  not  after* 
wan&L  Smtk  v.  FeuUery  s  T.  R.  719; 
Bahtry.  Choper,  6  T.R.  548;  whether 
like  actibn  be  bailable  or  not,  Kenmanr. 
Bean,  sN.  R.  433. 

(g  a)  iW  actions  against  several. 

In  a  jmnt  action  against  several,  after 
ffae  aj^pearance  of  one  served  with  sepa- 
rate process,  a  declaration  cannot  be  de- 
livered conditionally  against  all.  Turner 
V.  Porfoff,  itN.R.  231. 


(g  3>  2^o*e  e^^-f<»>nii. 

NotiNof  dflclaiatioii  gteMtfaQjTt  is  9ood 
noike  of  a  declaration  filed  de  hene  esse. 
Cart  V.  Jacques,  8  T.  R,  77. 

(h)  iHelXef. 
(hi)  Whether  too  earfy. 

Use  i^aintiif  cannot  declare  in  chief 
until' tiicdefendanthas  appeared,  orcom- 


mon  bful  has  been  filed  for  him  by  the, 
plaintiff.   Smith  v.  Fainter,  2  T.  R«  719. 

(i)  Bf  the  hfe. 

(i  1)  By  the  original  phintHf. 

The  original  plaintiff  cannot,  in  any 
case,  declare  by  the  bye,  before  he  has 
declared  in    chief.    ]5etoes  v.  Strange, 

6  T.  R.  158  J  Tetherington  v.  Golding, 

7  T.  R.  80. 

(i2)  Time  aUovnedfor. 

1.  Where  proceedings  are  by  bill,  and 
the  defendant  be  in  court,  any  other  plain* 
tiff  may  deliver  a  declaration  against  him 
by  the  bye,  within  the  term  in  which  the 
writ  is  returnable.     Sufyard  v,  Harris, 

4  Burr.  2180. 

2.  The  defendant  is  considered  as  in 
court  during  the  whole  of  the  term  in 
which  he  has  pleaded ;  therefore  a  decla- 
ration by  the  bye,  deUvered  during  that 
term,  though  after  judgment  of  bUia  cas^- 
setur  et  eat  sine  die  on  the  plea  (here  in 
abatemei^t),  is  regular.  Milles  v.  Andrews, 

5  T.  R.  634. 

(i  3)  Irregularity  in,  how  waived. 

If  the  original  plaintiff  declare  by  the 
bye,  beii^re  he  has  declared  in  chief,  it 
is  only  an  irregularity ;  ndiich,  therefore, 
may  be  waived ;  as,  by  taking  the  decla- 
ration out  of  the  office.  Archer  v.  Barnes, 
3  East,  341. 

(k)  Of  the  ride  to  declare. 

(k  1)  After  time  allowed. 

No  rule  to  declare  is  necessa^  after 
fiirther  time  has  been  obtained.  Jonics  v. 
Fawell,  1  H.  B.  87. 

(1)  Bights  ef  adversary  on  amending  the 

declaration, 

1.  6n  amending  a  declaration,  de- 
fendant is  entitled  to  a  new  four  days  rule 
to  pleads    Bhmt  v.  Morris,  2  Wik.  785. 

2.  In  K*  B.  if  the  plaintiff  amend  his 
declaration  the  same  term,  the  defendant 
has  two  days,  exclusive  of  the  day  of 
amendment,  to  alter  his  first  plea,  or 
plead  de  novo ;  (Str.  705.)  but  if  the 
amendment  be  made  in  a  subsequent 
term,  he  is  entitled  to  a  new  four  d^ 
rul^  to  plead.  Bartony.  Moore,  8T.  K. 
87,  A&/  to  the  rule  in  C.  B.  see  2  BK 
Rep.  785: 
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3.  An  amendment  of  the  plaintiff's 
declaration,  does  not  necessarily  entitle 
the  defendant  to  plead  de  novo,  but  only 
where  the  amendment  alters  the  state  of 
the  defendant's  case.  Woodroffev.  Wai- 
W«,'  6  Taunt.  400. 

IV.  Relative  to  appea&avce. 

(a)  Voluntary. 

The  rule  of  Trin.  4  W.  &  M.  that  a 
voluntary  appearance  shall  be  ineffectual, 
unless  process  be  sued  out  within  fourteen 
days  afterwards,  cannot  be  insisted  on  by 
a  stranger  to  that  action,  unless  on  the 
ground  of  fraud.    Mackreth  v.  Jackson^ 

1  M.  &  S.  408,  n. 

(b)  Entry  ofy  hy  plaintiff. 
Qa\)  As  of  a  preceding  term. 

At  any  time  before  the  first  day  of  full 
term  next  after  that  in  which  the  process 
was  returnable,  an  appearance  may  be 
entered  as  of  such  preceding  term,  so  as  to 
warrant  a  nonpros.  Prigmore  v.  Bradley^ 
6  Easty  314. 

(c)  Entry  of,  how  waived. 

(c  1)  By  accepting  the  declaration. 

By  accepting  the  declaration,  the  want 
of  having  entered  an  appearance  is  waived. 
Williams  v.  Strahan^  1  N.  R.  309. 

(c2)  By  pleading. 
,    Is  a  waiver.    Anon.  Lofil.  S37. 

V.  Relative  to  oyer. 

(^)  Of  the  time  allowed  for* 

Two  days,  bojth  ecolusiver  are.  allowed 
to  give  oyer  in«.  Page  v«  Divi^^  a  T. 
R.  40. 

(i))  Of  Proceedings  thereon. 
.    The  party  of  whom  oyer  ii^  demanded 
must  carry  the  copy  of  the  instrument  to 
the    opposite   party.     Page    v.   Divine, 

2  T.  R.  40. 

• 

VI.  Relative  to  ivparlakce. 
(a)  When  not  entitled  to. 

1.  Upon  process  returnable  the  first, 
second,  or  third  return  of  any  term,  if  the 
plaintiff  declare  within  four  days  before 
the  end  of  the  term,  the  defendant  shall 
plead  without  an  imparlance.  C.  B.  Trin. 
8  Geo.  III.  3Wils.38i. 

s.  The  defendant  is  not  entitled  to  an 
imparlance,  where  the  plaintiff  is  pre- 


vented from  declaring  before  the  eaaoign 
day,  by  an  essoign  cast  Rooke  v«  The 
Earl  ff  Leicester^  aT.  R.  16. 

3.  A  writ  was  returnable  the  last  day 
of  one  term,  and  bail  were,  justified  on  the 
fourth  day  of  the  next,  before  the  esaoiga 
day,  of  which  no  declaration  de  bene  esse 
was  delivered.  Held,  that  as  the  plaintiff 
had  not  been  guilty  of  laches,  by  not  de- 
claring^ de  bene  esse,  the  defendant  was  not 
entitled  to  an  imparlanca  RoUeston  v. 
Scott,  5  T.  R.  37«. 

4.  Though  the  plaintiff  does  not  declare 
until  the  term  following  th&t  in  which 
the  cause  has  been  duly  lemoved  from 
an  inferior  court  by  the  defendant ;  the 
defendant  is  not  entitled  to  an  imparlance. 
Smith  v.  James,  6  T.  R.  752. 

5.  Since  a  plaintiff  is  not  bound  to  de- 
clare de  bene  esse,  his  omitting  so  to  de- 
clare before  the  essoign  of  a  term,  will 
not  entitle  the  defendant  to  an  imparlance. 
Bailey  v.  Hantler,  2  B.  &  P.  126. 

6.  Where  a  writ  is  returnable  the  last 
return  of  one  term,  and  the  defendant 
does  hot  justify  bail  till  the  ^rst  day  of 
the  next  term,  he  is  not  entitled  to  an 
imparlance,  though  the  plaintiff  do  not 
deliver' a  declaration  de  bene  esse,  till 
after  the  ealoign  day  of  the  second  term. 
Kentv.Yates,  1  Mars. 587 ;  6Taunt.fi6i. 

.    (b)  When  granted  by  favoitr. 

On  declaration  in  covenant,  running 
to  gisat  length.  Exchequer  will  grant  an 
imparlance,  although  the  declaration  has 
been  filed  in  time  to  entitle  the  plaintiff 
to  a  plea.  Smith  v.  Bulkeley^  2  Pricey 
114. 

(c)  Special, — how  obtained. 

A  special  imparlance,  saving  and  re* 
serving  all  advantages  and  exceptions 
whatsoever,  can  only  be  had  by  leave  of 
the  court,  upon  motion  within  .  the  four 
days.  Grant  y.  LordLondts,  2  Blk.  1094. 

VIL  Relatite  to  thb  plea. 

(a)  Of  the  time  aUaioedfor. 

(a  1)   In   relation    to    defendants  rest" 

dence. 

With  reference  to  the  time  allowed  for 
pleading,  the  place  tirhere  the.  defendant 
is  urested  is  U^  place  of  iiis  residence. 
Kuiify.  Gasccyne^  4T/R.  553,  n.  (^). 
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(id)  ffTikre  ^echaUkm  tBjOed  am  the 

enoign  dmf. 

The  rule  that  defendalit  must  plead  in 
eight  days  from  declaration  filed,  applies 
where  it  is  filed  on  the  esaoign  day.  Hutch- 
v»  Best,  1  Taunt  sa. 


(a  3)  Mode  of  coit^niting. 

1.  The  time  of  plea  pleaded  is  to  be 
reckoned  from  the  date  of  the  entry  of  the 
plea  on  the  record,  not  from  the  time  of 
its  being  delivered  to  the  plaintiff.  Sul- 
Apofiv.  MontagUj  Dougl.  109. 

s.  If  a  declaration  be  delivered  de  bene 
eife,  on  or  befpre  the  appearance  day,  the 
defendant  shall  have  four  days  to  plead 
in  from  the  appearance  day;  if  delivered 
after  the  day  of  appearance,  then  four  days 
from  the  delivery.     2  Blk.  1243. 

(a  4)  In  country  causes. 

In  a  country  cause,  though  the  defen* 
dent  reside  Within  twenty  miles  of  Lon- 
don, he  is  enitled  to  eight  days  notice  to 
pkiad,  whether  he  has  himself  appeared, 
or  an  appearance  has  been  entered  for  him. 
HoUandv.  Cooke,  1  M.  &  S.  566. 

(a  5)  Afier  demand  of  a  plea. 
A  defendant  has  twenty-four  hours 
clear  to  plead  after  demand  of  a  plea. 
Bowles  V.  Edwards,  4  T.  R.  118;  exclu- 
sive of  an  intervening  Sunday.  Solomons 
V.  Freeman^  4  T.  R.  557. 

(a  6)  When  under  ccnditums. 
The  condition  of  pleading  issuably,  and 
taking  short  notice  of  trial  for  the  next 
sittings,  obliges  the  defendant  so  to  plead 
that,  as  far  as  depends  upon  him,  the 
cause  may  come  to  trial  at  those  sittings; 
therefore,  if  the  declaration  is  delivered 
after  the  sittings  have  begun,  he  must 
plead  iii«tofif^,  provided,  that  by  so  doing, 
the  plaintiff  is  in  time  to  give  notice  of 
tiiid  for  the  adjournment  day.  Frke  v. 
^impmmy  1  Taunt  343. 

(a  7)  4ft^  A  particular  of  the  demand. 
Tbesame  time  is  allowed  for  pleading, 
after  delivery  of  a  particular,  as  remained 
when  the  sunmons  for  it  was  returnable. 
Mau^ay  v.  Shuberthy  13  East,  508. 

(a  8)  After  oyer. 
A  defendant  has  as  much  time  in  term 
time,— as  many  pleading  days  to  plead, 
Mdno  wotBjBtm  oyer  granted,  as  he  had 


when  it  waademanded.  IFebbery.  Austin^ 
8  T.  R.  356. 

(a  9)  Where  the  rule  expires  on  a  dies  non 

Juridicus,. 
Notwithstanding  the  day  on  which  a 
rule  to  plead  expires,  is  dies  nonjuridicus, 
the  defendant  has  not  the  day  following 
to  plead  in.  Mesure  v.  Britten,  a  U.  B. 
616. 

(a  10)  Where  the  process  is  returnable^ 
the  last  return  and  declarationJSled 
eonditionalfy. 

A  declaration  filed  de  bene  esse  on  pro- 
cess returnable  the  last  return  of  the  term, 
with  notice  to  plead  within  the  first  four 
days  of  next  term,  is  regular.  Abbey  v. 
Martin,  1  H.  B.  533. 

(a  1 1)  Mode  of  computing  an  extension  of 

time  for. 

1.  Where  time  to  plead  is  granted,  the 
computation  is,— inclusive  of  the  day  on 
which  the  order  is  dated ;  exclusive  of  that 
on  which  it  expires.  Kay  v.  Whitehead, 
2H.B.35. 

s.  As  well  under  an  order  for  fiirther 
time  to  plead  as  under  a  rule  to'  plead, 
the  first  and  last  days  are  reckoned,  both 
inclusive.  Freeman  v.  Jackson,  1  B.  &  P.' 

479. 

(b)  Of  the  time  at  which  it  may  be  filed  or 

delivered. 

A  plea  in  bar,  filed  before  bail  excepted 
to  are  perfected,  is  a  nullity,  and  there-, 
fore  not  made  good  by  perfecting  bail, 
iiterwards.  Venn  v.  Calvert,  4  T.  R. 
578.  See  I>N7wda/^v.jyei^9oii,2  East,  406. 

(c)  Of  the  notice  to  plead. 

*  (c  1)  When  given. 

Notice  to  plead  need  not  be  given 
within  the  same  time  that  a  declaration 
must  be  filed;    West  v.  Radford,  3  Burr, 

1452. 

(ca)  What  not  considered  as. 
The  delivery  of  a  declaration  indorsed 
"  delivered  conditionally"  is  not  eqaiva* 
lent  to  a  notice  to  plead.    Heath  v.  Rmc, 
2  N.  R.  se3. 

(d)  Of  the  rule  to  plead. 
(di)  When  necessary. 
A  rule  to  plead  is  not  dispensed  with 
by  taking  out  a  summons  for  further  time 

^  3 
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and  neglecting  ^  attaid.  Dfcker  r.  Skid- 
deny  3  B.&c?.i%o. 

(da)  Waiver qf^. 

A  defendant  may  dispense  with  the^ 
rule  to  plead;  as  by  pleading  in  abate- 
ment before  it  has  been  given ;  iind  if  such 
plea  be  after  the  four  days,  the  plaintiff 
may  sign  judgment.  Brandom  v.  Faynt^ 
1  T.  R.  689. 

(d  3)  JForw  o^. 

Where  the  indorsement  to  plead  is  left 
blank  as  to  the  time,  it  must  be  taken  to 
mean  the  tioaef  rilowed.  HiffermoA  v. 
Langeile^  s  B.&  P.  363. 

(d  4)  -^fler  an  order  for  time, 

.  If  a  defendant  obtain  time  to  plead  in 
Easter  term,  under  a  judge's  order,  which 
does  bot  extend  to  the  first  day  of  the 
following  term,  the  plaintiff  may  enter 
up  judgi^ient  as  of  such  fdlowiog  term, 
without  having  a  new  rule  to  plead.  Domie 
V.  Marshy  1  Moore,  320. 

(e)  Of  the  demand  of  a  plea. 
(e  1)  When  requisite. 

1.  The  omitting  to  take  the  declaration 
out  of  the  office  does  not  dispense  ^th  the 
demand  of  a  plea.  White  v.  Dent, 
1  B.  &  P.  341. 

^.  In  C.  B.  no  demand  of  a  plea  is 
necessary,  where  the  plaintiff  enters  an 
appearance  for  the  defendan  pursuant  to 
the  statute.  North  v.  Lamhert,  2  B.  &  P. 
Siects,  in  K.  B.   Palk  v.  Rendk,  8  T.  R. 

465. 

(e  2)  Whcf^not  requisite. 

1.  The  rule  that  where  the  defendant 
is  in  custody  of  the  sheriff,  a  Seniand  of  a 
plea  is  unne(;e8saiy,  holds  where  being  in 
such  custody  at  the  time  of  action  brought, 
he  afterwards,  without  notice  to  the  plain- 
tiff, changes  his  custody.  WiUcinson  v. 
Brown,  6  T.  R.  524. 
»    2.  Vide  supra  (e  1)  pi.  2. 

3.  After  obtaining  a  judge's  order  for 
time  to  plead,  the  demand  of  a  plea  is 
unnecessary.  PeorMm  v.  iigDnotf»,4  East, 
57 1 ;  Burkett  v.  Latham^  Ibid. 

4.  After  plea  in  abatement  (or  semide 
any  plea)  irregularly  filed,  and  which  the 
plaintiff  treats  as  a  nullity,  khe  demand 
of  a  plea  is  not  necessary  previous  to  sign- 
ing judgment  as  for  want  of  one  Antm* 
a  Smith,  393. 


5.  Where  im .  order  has  been  obtained 
for  further  time  to  plead,  the  demand  of 
a  plea  is  unnecessary. .  AiJkr  v*  Hio/^ 
1  Taunt.  538. 

(03.)  When  made. 

1.  A  plea  cannot  be  demanded  where 
the  defendant  is  not  in  court,  thftt  is,  before 
he  has  appeared,  or  the  plaintiff  hts  filed 
common  bail  for  him*  Cook  v.  Aiveni 
I  T.  11. 635. 

2.  The  demand  of  a  plea  may  be  made 
on  dehvering  the  declaration.  T^eChurcl^* 
toardens  of  Edmonton  v.  Osbon^,  6  T.  R. 
689. 

3.  A  demand  of  a  plea  may  be  made 
before  a  rule  to  plead  is  given.  Marwett 
V.  Skerretty  2  Smith,  159 ;  5  Ea^  547- 

'4.  The  demand  of  a  plea,  made  bidom 
a  rule  to  plead  given,  is  a  nullity.  Hemt 
V.  Patmer,  4  TWit.  $1. 

(f)  Entry  of  in  the  general  iuue  bo<A^ 
(f  1)  The  pka  of  solvit  ad  diem, 

A  plea  of  solvit  ad  diemy  concluding 
with  a  verification,  cannot  be  entered  in 
the  general  issue  book*  Lockhari  v. 
Mackrethf  5  T.  R.  661. 

(g)  Of  the  notice  of  plea  filed. 
(g  1)  Whether  necessary y  when  out  ofttmCf 

The  mle  that  a  defienda^it  mv^t  give 
notice  of  having  filed  aplel^  onlyjappliea 
where  he  pleads  out  of,  that  is,  before  the 
regular  time  for  pleading*  BMikobn  v. 
Chapman^  5  T.  R.  473. 

(h)  Of  double  pleas. 
(hi)  FUmgrf. 

The  rule  that  doable  pleas  must  be  filed, 
is  without  an  exception.  Hanimm  v. 
Francoy  2  East,  225. 

(h 2)  Rul^  fory  rescitsionof* 

The  oourt  of  K^  B.  imder  special  cir- 
cumstances, will  rescind  the  role  to  plead* 
double.    Rama  Chitty  v.  Humcy  13  East, 

355. 

(i)    Of  successive  picas. 
(}i)  Election  of. 

Where  two  pleas  to  the  whole  dedaca- 
tion  are  filed  at  different  times  on  the 
same  day,  the  plaitftiff  inay  act  upon  that 
last  filed,  and  sign  judgment,  if  it 
4rant8  him.  SamueU  r^  Jhmne^  3- 
386. 
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1.  Where  the'deferidaiit  pleads  a' i^ain 
plea,  the  court  will  not  allow  him  to  with- 
draw it  and  plead  the  general  issue.  EUu 
V. ,  2  WiW.  ,369. 

9.  After  the  defendant  has  been  ruled 
to  abide  by  his  plea,  or  plead  such  a  plea 
as  he  would  abide  by,  he  cannot  plead 
another  special  plea,  but  only  the  general 
issue,  under  which  he  may  give  notice  of 
set-off.  Hare  v.  Lloyd,  i  T.  R.  693  ; 
l^rout  V.  Dcoxfry  Id.  n.(a);  Cochran  v. 
liiobciisony  Ibid^ 

3.  Aflera  rule  to  abide  by  a  plea,  the 
defendant  cannot  withdraw  a  deinurrer 
and  plead  non  est  factum^  and  also  two 
special  pleas  to  several  breaches  in  cove- 
luint,  although  the  latter  pleas  only  tend 
to  put  the  facts  in  issue.  CUwfy  v.  RamM- 
bottom,  3  Smith,  1 79. 

Q)  MhctUantous. 

In  debt  on  bond,  the  defendant  on  oyer 
set  it  out  truly  and  pleaded  parent,  upon 
which  iasue  was  taken,  the  defendant  ruled 
to  abide  by  his  plea,  and  notice  of  trial 
given.  The  defendant  returned  the  paper 
book,  setting  out  a  f^se  oyer,  and  pl^uling 
as.  before;  plaintiff  enrolled  the  true  con- 
dition, and  demurred.  The  court^  on  an 
affidavit  of  the  facts,  though  on  the  last 
paper  day  in  die  t^nh,  granted  a  rule  msi 
for  striking  out  all  the  pleadings,  gave  the 
plaintiff  Judgment,  and  made  the  defend- 
ant's attorney  pay  all  the  coats,  threatening 
moreover  to  attach  him.  Ferguion  v. 
Maekretk,  4  T.  R.  371,  n.  (b)« 

VIII.  Relative  to  the  replication. 

(a)  Bukiorepfy. 

(al)  PreUmmary  stq». 

The  defendant  cannot,  within  the  for* 

tfaer  period  allowed  to  plead,   rule  the 

pUdnfiff  to  reply  wftfibut  giving  notice  of 

M*J)feL-  Garidyyr.  Bdtrowdale,  i  N.  R. 

IX.  Relative  to  the  rejoii^der. 

(a)  Rule  for,  when  ufmeceuary. 

>[o  rule  to  rejoin  is  necessaiy  where 
tbe  defendant  receives  the  issue  with  the 
tottliter  added  by  the  plaintiff,  and  does 
oof  strike  it  out    Boone  v.  JEyrr,  1  H.  B. 

(b)  MucdOmam. 
MFhei^  tte  Mbndatttii  imdttr  teitns  of 


rejbihfng'graiisj  though  the  plaintiff,  after 
tendering  issue  to  the  plea,  may  add  the 
9mUittr,  yet  he  is  not  bound  so  to  do, 
but  may  demand  a. rejoinder.  Wye  v* 
Fuh^-,  3B.&P.  443. 

X.  Relative  to  the  issue. 

(a)  Entry  of,  of  what  term. 

In  K*  B.  the  issue  must  be  entered  as 
of  the  term  in  which  it  is  joined.  Wood 
Y.MUiery  3  East,  804. 

(b)  pehvery  qfsuccemve  iwue9» 

It  is  irregular  to  deliver  a  second  issue 
without  a  judge's  order  on  summons;  and 
a  trial  had  thereon  will  be  set  aside.  Ethh"- 
sey  V.  Jackson,  8  T.  R.  255. 

(c)  Variance  between  the  paper  book  and. 
issue,  when  immtUerial. 

A  variance  between  the  paper  book  of 
thi^  issue  iddivered  and  paid  for,  and  the 
rec9rd  of  N.  P.  in  st^ng  that  defendant 
"  regarpling.his  promise,''  instead  of  ^  not 
regarding,  is  immaterial.  Mather  \, 
Brinker,  3  Wils.  243. 

(d)  Acceptance  of  its  ^ect. 

It  is  too  late  to  object  to  the.  plea  roU 

after  the  defendant  has  accepted  the  issue* 

Combe  v.  Pitt,  3  Burr.  1686;  1  Blk.  525. 

'      .  -  ... 

XI.  Relative  to  tH^  e^ttjit  of 

continuahces. 

(a)  When  made. 

1,  Continuances  may,  with  leave  of  the 

court,  be  entered  after  verdict,  where  no 

injustice  can  result  Doe^  ex  dem.  Mears, 

y.  Dolman,  7T.R.  618.    ,  „     ^ 

8.  A  continuaiice  omitted  in  thfe  issue, 
book  delivered,  may  be  entered  at  any 
thne  on  the  roD.'  Wtlkes  '9.  Wood,  3  Wilsl' 

XIL  Relative  to  copies  of  pro- 

CEEl>lKO$. 

(a)  Form  of 

1,  An  office  copy  of  the  declaration^ 
cimnbt  be  written  upon  both  sides  of  siAgle 
sttorped  paper.    Chdmpneys  v.  HamUn, 
Id  East,  294. 

2.  It  is  irregular  to  deRver  a  copy  of  a. 
bill  or  declaration  with  extenaiye  oblite- 
rations,' and  containing  under  one  4(/.. 
stamp,  ii(id/e  Moi  than'ii^  practice  are 
uitally  kitlbded.  Hdrtop  v.  Jiickts,  1 
M.'&S.  709. 

I  4 


7ft6 


XIII.  Relative  to  counsel'*  signa- 
ture. 

(a)  In  causes  conducted  in  fersmu 
The  tignabire  of  coansel  is  equally  re- 
quisite where  the  cause  is  conducted  by 
the  party  in  person  as  where  by  attorney. 
Samuels  v.  DunnCy  3  Taunt.  386. 
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grant  was  executed.  Doc^  ex  Idem.  T4o«(»- 
sim,  V,  Pitcher,  3  M.  &  S.  407. 

(d)  Alteration  of- 

•  ■ 

As  a  special  case  is  settled  before  « 
jury,  so  it  must  stand.    Atum.  Loflt.  83* 


(b)  To  the  pica  of  bankruptcy. 
In  C.  B.  a  plea  of  bankruptcy  must 
have    counsel's    signature.      Pitcher  v. 
Martin,  3  B.  &  P.  17»-    ^^^^y  i^  K.  B. 
Leigh  V.  Monteiro,  6  T.  R.  496.  | 

(c)  To  the  replication  in  general. 

The  rule  of  C.  B.  is,  that  where  the 
plea  must  be  signed  by  a  serjeant,  so  must 
the  replication  likewise,  unless  it  is  merely 
the  similiter.  Ellis  v.  Gotey,  1  B.  &  P. 
469. 

(d)  To  the  repHcatian  ff  ntd  tiel  reeonL 

The  replication  of  nul  tiel  record  need 
not  have  a  sexjeant's  signature.  Hubert 
V.  Lord  Weymmth,  a  Blk.  816. 

(e)  To  the  joinder  in  demurrer. 

There  must  be  a  s^rjeanf  s  signatuxB  to 
a  joinder  in  demurrer.  Brooker  v.  Simpson, 
3  B.  &  P.  336. 

Xiy.   Relative  to  special   cases 

AND   ARGUMENTS. 

(a)  Entry  of. 

^  special  arguments  to  be  entered  the 
last  paper  day  of  the  term.    Lofit.  370. 

(b)  Form  of. 

In  «  case  reserved  for  the  opinion  of 
the  court^  the  Atcts  proved  at  the  trial 
ought  io  be  stated^  and  net  the  evidence 
of  those  ibcts  only.  Pakner  v.  Johnson, 
2  Wils.  163. 


(c)  Riiksjqf  con/ftrucfion  in. 

In  a  case  resemiqd  at  the  trial  for  the 
opinion  of  tha  court,  tbe  ^ourt  caanot  in* 
fer  any  OBCtS' beyond  those  which  appear 
therein.  Thus,  if  a  grant  is  required  to 
be  made  to  take  effe<^  in  possession,  which 
in  its  terms  it  does,  and  the  case  states 
that  the  grantor  afterwards  remained  in 
possession  till  his  death,  the  court  cannot 
t{teiK;e  infer  that  the  grant  ws^i  colour- 
able, and  that  his  remaining  in  possession 
was  ^  tacit  condition  understood  when  the 


(e)  Proceedings  on. 

If  parties  go  to  trial  prepared  with  a 
case  drawn  for  the  purpose  of  taking  the 
opinion  of  the  court,  the  court,  on  urguin^ 
the  case,  will  not  allow  a  formal  objection 
to  be  made  which  was  not  taken  at  the 
trial.  Doe,  ex  dem.  Cooper,  v.  ColUSf 
4  T.  R.  294. 

XV.  Relative  to  the  posxea. 

(a)  Of  obtaining  possession  of  itm 

(a  1)  fVhere  a  verdict  is  reduced  under  a 

reference. 
Where  a  verdict  is  reduced  under  a  re- 
ference, the  plaintiff  is  entitled  to  the 
/H>«^ea,without  any  application  to  the  court. 
Grimes  v.  Naish,  lB,6c  P.  480. 

XVI.  Relative  to  notices. 

(a)  In  whose  name  given  and  received, 
(a  i)  In  the  Exchequer. 

All  notices  in  the  Excheqqer  must  be. 
given  and  received  in  the  names  of  clerks 
in  court.    Catoert  v.  Bowater,  i  Price,  385. 

(b)  Service  of, — in  pomi  rftime, 

1.  In  C.  B.  notice  of  motion  cannot  be 
served  after  nine  at  night  ChesseU  v. 
Parkin,  3  Taunt.  48. 

3.  See  the  Analysis. 

(c)  Irregularity  tn^^^rMver  rf. 
(c  1)  By  appearance.  ^ 

A  defective  notice  is  not  cured  by  ap- 
pearance.   Rex  V.  Crohe,  Cowp.  30.^ 

(c  2)  By  delay.  .     , 

Where  a  notice  is  a  nullity,  the  party 
need  not  apply  for  relief  until  notice  of 
some  effectual  proceeding.  Moffat  v.  Car- 
ter, 3  N.  R.  75. 

(d)  Relative  to  a  term's  notice. 
(d  1)  .^  term's  notice,  when  requisite, 

1.  A  term's  notice  is  not  necessary  to 
revive  proceedings  against  a  defendant 
who  has  stayed  them  k^  obtaining  an  in- 
junction,  mstoorih  v.  PhiUps,  a  Blk.  784. 

2.  WJiere  proceedings  are  stayed  for  a 
time  certain. above  a  year,  proceediiigs 
may  go  on  at  the  expi^tiipn  of  the  t^oMty 
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witlKNit  a  ttfinV  notice.     Waikm  v. 
Ua^dm,  3  Blk.  769. 

3.  After  a  year's  acquiescence,  judg- 
ment, as  in  case  of  a  nonsuit,  may  be 
moved  for  without  a  term's  notice.  Manby 
r.  Wortle}fy  2  Blk.  1223. 

4.  The  rule  that  a  term's  notice  is  re- 
quisite where  no  proceedings  have  been 
had  for  four  terms  together,  does  not 
apply  where  the  delay  has  been  occa^ 
sioned  by  the  defendant  Bland  v.  Dar- 
/cy,  3  T.  11.530. 

5.  The  signing  of  a  consilium  is  taking 
a  step  in  the  cause  within  the  meaning  of 
tbe  rule^  which  requires  that  a  term's  no- 
tice be  given  of  any  intention  to  proceed, 
where  the  plaintiff  has  taken  no  step  in 
tbe  cause  for  four  terms  together.  Bland 
V.  Darley,  3  T.  R.  530. 

6.  The  rule  requiring  a  temp's  notice 
where  no  proceedings  have  been  had  for 
four  terms  together,  does  not  apply  to  a 
niotioo  for  judgment  as  in  case  of  nonsuit. 
Doe^  ex  dem.  Phillips^  v.  MoseSy  5  T.  R. 

7.  Any  step  or  proceeding  within  the 
year,  though  not  followed  up,  supersedes 
the  necessity  of  a  term's  notice ;  thus,  a 
notice  in  Hilary  vacation  (within  the  year) 
that  after  Easter  term  the  plaintiff  would 
proceed  in  the  cause ;  in  which  case,  there- 
fore, the  common  notice  of  trial,  instead  of 
a  term's  notice,  is  sufficient  Rkkards  v. 
Harritj  3  East,  1. 

8.  A  term's  notice  is  not  necessary 
where  there  have  been  no  proceedings 
during  four  terms  after  verdkt.  The  rea- 
son why  such  notice  is  required  before 
verdict,  is,  that  whilst  the  matter  is  still 
in  controversy,  the  party  should,  after  so 
long  a  lapse  as  four  terms  without  any 
proceedings,  have  notice  that  he  may 
prepare  hunself ;  but  when  the  matter  has 
passed  in  remjudkatam  by  the  verdict, 
the  same  reason  does  not  apply.  Jfay 
V.  Woodingj  3  M.  &  S.  500. 

(d  2)  A  term's  notice  defined. 

After  proceedings  have  been  delayed 
for  a  year,  it  is  not  necessary  to  give  a 
term's  notice  of  intending  to  proceed,  but 
only  a  term's  notice  of  the  next  proceeding. 
Smtk  v.  Pamli^  3  Smith,  101. 

(d. 3}  A ientis nofice^ how 4:mnput€d, 

The  rule  requiring  that  a  term's  notice 
shall  be  given  where  there  have  been  no 


proceedmgs  fer  a  year,  comprehends  the 
term  only,  and  not  the  ensuing  vacation. 
So  that  judgment  may  be  signed  in  such 
vacation*    Milbmtme  v.  Nixony  3  T.  R.  40. 

XVII.  Relative  to  motioks. 

(a)  When  proper. 

What  regularly  is  to  be  had  on  plea,  ought, 
not  to  be  taken  upon  motion.    Lofft.  65. 

(b)  Cf  frelmmofy  steps  to  entiUe  to  make.' 
(b  1)  Putting  in  hail. 

A  defendant  arrested  is  not  in  court, 
and  therefore  cannot  make  any  applica-  ' 
tion  to  the  court  until  he  has  put  in  and 
perfected  bail ;  hence,  until  that  event,  he 
cannot  move  to  stay  proceedings  in  an 
action  on  a  judgment  pending  error  there- 
on. Smith  V.  Shepherd^  5  T.  R.  9 ;  Bick- 
nell  V.  Longstqjff^e,  6  T.  R.  455. 

(c)  When  made. 

A  motion  to  answer  the  matters  of  ^'. 
affidavit,  cannot  be  made  on  the  last  day 
of  term.    Jacob's  case^  4  Burr.  3503. 

(d)  For  a  consilium. 

The  paper  books  must  be  delivered  to 
the  judges  before  a  cofut^um  can  be  moved* 
for.     Thelusson  v.  Bailey^  s  Anst  499. 

(e)  For  a  re-argument  in  a  crown  cause. 

The  court  will  not  appoint  a  re-argu- . 
ment  after  a  decision,  in  the  absence  of 
the  crown  officer,  to  give  hiin  an  oppor-. 
tunity  of  being  heard.     Rex  v.  Bcyie^  3 
Price,  5. 

XVIII.Relative  to  auLEs  ik  causes. 

(a)  Motion  for ^  when  made. 

The  court  will  not,  generally,  grant  a 
rule  to.shew  cause  on  the  last  day  of  the 
term,  where  it  would  operate  to  stay  pro-, 
ceedings.  Anon.  3  Price,  143.  If  the 
motion  could  net  have  been  made  before, 
they  will.  M'Phedron  v.  Titherington^ 
2  Price,  143.  When  it  must  be  drawn 
specially  for  the  last  day.     Loift  436. 

(b)  Service  of. 

1 .  Though  a  rule  for  time  be  not  served, 
yet  if  no  advantage  be  taken  of  it,  the 
irregularity  may  be  saved  by  a  subsequent 
service.    Jans  v.  Huttony  1  Blk.  390. 

3.  Enhrged  rules  are  not  served,  be- 
cause both  parties  are  before  the  court 
Anon.  1  Smith,  199. 
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3,  Wli«roUirtiaBi»aiid  place  of  idbode 
of  te  w/tUmnty  is  mtotionsd  in  the  book 
kept  iiodeii  the  rule  of.  court,  K.  B.  Hii. 
l968v8araoe most  be  there.   AnonihoSk. 

357- 

(c)  Proceedings  oh  the  hearing. 

The  coimBel  obtdninga  rule,  againBt 
ttrhich  catute  is  shewn  in  the  first  instance, 
hitt'a  reply  in  support  of  his  rule.  Anon, 
4  Taunt.  090. 

(d)  Cff  making  a  rule  absolute, 

(d  1)  In  point  of  time. 

An  original  rule  cannot  be  made  abeo^ 
lute  until  the>ilay  &>llowing  that  for  which 
itis  drawn  op;  an  enlarged  nds  may  be 
made-  absolute  on  the  v^  day. '  Sha0  v. 
Masters  J 12  Taunt.  174* 

(e)  Of  drawing  up  a  nde. 

One  party  cannot  trompel  the  other,  hav- 
ing obtasnedf  a  rale,  to  draw  it  up*  Doey 
ex*  debL  ^Hmtcaurty  v.  Roe^  4  Tannt.  883. 

(f )  On  the  union  of  Afferent  matters  in 
tke  same  rule, 

Where  an  original*  proceMing:  is  void, 
anapplieatbn  to  set  aside  as  well  the 
origlni^  as'  proceedings  subsequent,  may 
be  made  by  one  rule ;  thus,  to  set  aside 
proceedings  against  the  principal  and  the 
boil;  aflurregultu*  judgment  and  an  actk>n 
or  eMCtttiondk^reon ;  and  the  like.  Bd^ 
low^  V.  £ttyf,  4  T.  R;  689.  See  BAft, 
Costs;  JvDOMairT,  kc, 

(g)  Of  opening  a  rule. 

1.  If  a  party,  after  due  notice  of  a  rule, 
suffers  it  to  be  made  absolute,  he  cannot 
open  it    Hudson  v.  Skinner;  6  T.  R.  596. 

3.  Wbisi^aplaintiff,  secure  of  the  ver- 
dict; agrees  to  a  modification  of  his  right, 
iflifiivtiur  of  the  defendant,  whereupbn  the 
parties' en tef  into  a  rule  of  court  for  that 
pmpeee;  th^  rule  will  not  be  opened, 
v.  Sikoxy  5  Taunt  608. 


(h)  Construction  of  rules  in  miscellaneous 

cases, 

A  consent  to  be  bound  by  a  verdict  in 
onocaBae>eut  •of  several,  upon  the  saaie 
ouestioBi  mieans  such  a  verdict  as  the«eurl 
tninka  ought  to  stand  aa  a  final  determina- 
tion of  the*  pMiMai^  ibdlsoii  Vk  iUdbrdbon^ 
3  Burr.  1477. 


XfX*   RxtlATiFB    TO    FEbcstlwirdv 

BBFOKl   A  1ITD02. 

(a)  Of  tie  summons. 
(at)  Wietker'a  stag  of  proce^Snp. 

;  1.  A  judge's  summons  stays  nothing, 
I  unless  it  be  returnable  before  t}ie  judgment 
mkybe' regularly  signed.  Clalxe  yl  Lord 
LyttUton^  2  Elk.  954. 

St.  A  summons  for  time  to'  enter  the 
i  issue,  i^,  when  returnable,  a  stay  of  pro- 
ceedihgs.  AnthiUy  .Metcalf  2  N.  R.  169. 

3..  Where  bail  have  time  to  justify  at 
chambers,  a  summons  for  further  time  is 
ja  st&y  of  proceeduigft.'  Record  v.  Edie', 
6  Tatint  240. 

(b)  Cftke  order, 
V  (b  1)  Drawing  up  and  serving'it. 

1.  Where  a  summons  is  obtained  for' 
[time  to  plead,  and  indorsed,  the  defendant 
I  must  draw  up 'and*  serve  the  order,  or  it' 
will  be  ntin,  add'  the  plsuntiff*  ma/  sign 

[judgment  Sedgewicky.AUertbn^^^^^f 
l559;  7'Ea8t,  54^. 

j  2.  Unless  the  order  on  a  judge's  sum- 
Inlohsbe  dhiwn  up  and  served,  the  consent 
(indorsed  is  of  no  avail.  Joddrd  v.  — -, 
4'Tauht  253'.- 

(b  2)  Construction  ^,~-/o  sti^  proceedings. 

In  K^  B.  a  judge's  order,  that  ^  upon 
payineat  of  debt  and  costs  by  a  certain 
day,  proceedings  should  be  stayed,"  is  op- 
tional with  the  defendant      Fricker  v.. 
Eastman^  1 1  East;  319. 

(c)  Of  the  course  to  pursue  on  his  refusing 

an  order. 

'  It  is  improper,  after  one  judge  has  refused 
•an  application,  to  apply  to  another.  Any 
jfurther  application  should  be  made  to  the 
Icourt.  ir  right  v.  Stevensony  5  Taunt  850. 


'  *XX.    Rl^LATIVE   TO   STAYING    PRO- 

I  CEEDINGS. 

I  (a)  In  causes  under  40s, 

j  1.  Proceedings  will  be  stayed  where 
{the  cause  appeal^  tobeforless  thtai  40«. 
land  there  ia  an  ■  inferior  jurisdietion  com- 
patent  to  decide  it  Stean  v.  Habitti ; 
Alohck  V.  Brona,' 2  Blk.  754. 

2.  The  Stat  6  Edw.  I,  c.  8,  pn^hibfti 
suits  in  the  superior  Courts  for  a  sUmiiftder'' 
40  s.  The  court,  where  the  feet  does  not 
appcatt-  oA'11ie're<k>rd,  win  stay  XM^^ittH 
ceeding^  evcnaftefn^taof  triai*,  -opi^t 
anafiMaVit,  ootiMiied)  tbat^thitlemfatf^ 
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it  for  leet  ten  tbat  man*    KJamatd-  ^ 

5T.R.64* 

3»  Having  deU yered  abiU  charging  tfaa 
damage  suBtaine^at  less  than  40s.  ifta 
anffici^t  ground  for  staying  proceedingB 
iji  casQ,  where  the  county  court  have  jo* 
risdiction.    Melton  v.  Garment^  2  N.  R«  84. 

4.  On  a  motion  to  set  aside  nroceedingB 
aB  tff/ra  dignitatem^  oh  an  affidavit  that 
the  demand  sued  for  does  not.  amount  to 
40#.  the  court  will  not  inq^uire  int9  the 
amount,  if  an  affidavit  be  put  in,  on  shew- 
ing cause,  that  the  demand  exceeded  that 
sum,  but  win  at  once  discharge  the  rule 
with  costs.  Branter  v.  Massey^  2  Price,  8. 

(b)  MHceiloMeous. grounds  rf. 

K  If  an  action, ))e  brought  collfsiydyf 
to  obtain  the.  opinion  of  the  judges  upon  a 
doubtful  question  ;  oh  discovery^  procfied- 
iDgs  will  be  stayed.  Tonson  v,  ColUns^  1 
Blk.  301;  4  Burr.  2327. 

2.  Proceedings  will  not  be  stayed  uudl 
sttis&ction  of  a  former  judgment  obtained 
by  defendant  Cooke  v.  Dobree,  i  H.  B. 
10. 

3.  The  pendency  of  a  bill  in  chancery 
tor  the  samecauMy  is  no  ground  fbr  stay^ 
ing  proceedings*  Murp^  v.  Cadell,  s 
B.&P.  137.  Nor  the  pendency  of  a 
petition  in  parliament  The  Grmfe  Jjhs. 
c<u€^  Lofit  436. 

4.  C.  B.  will  not  stay  proceedings,  to 
abide  the  judgment  of  the  mayor's  court, 
in  an  action  for  the  same  property.  Bmidt 
v.  Ogky  6  Tannt  74. 

(c)  Pendinf  proceedings  in  anotJ^  court, 

A  plainti£f  will  be.  restrained  proceeding 
for  the  same  cause  in  another  court  pend- 
ing a  consolidation  rule  under  which  his 
action  has  been  stayed.  Parfcin  v.  SoQtty 
1  I'aunt  565. 

(d)  Pending  an  order  made  by  another 

court. 

Where  pe^uling  an  order  made  by  one 
court,  a  party  sues  in  anotheri  the  latter- 
cannot  stay  the  proceedings.  Stevenion 
"f.Watson,  rB.&P.36s. 

(e)  In  actions  of  pr^^rtjf. 

(ei)  Terms  of* 

In  rsplevin  or  tiover,  or  the  like^  it  is  a 
Blatter  of  coarse  to  stay  proceedings  upon 
payment  of  cos^  and  of  the  distress,  and. 


4eimring  19  tM  n^tevtn  hondy  in  tlie 
fir8fccaie»  and  upon  .payment  o^ceetsr  and 
restonng4faefoodSyi9  the  other;  anlessthe 
]ri[«intiff  dects  ta  pvoccad  for  ti^  speciiyi 
damage.   B&Ril#  v.  Brand,  3  M\&S.  5991 

(f)  AdMoe  to. ike  perfbtmanoe  ^fhe- 
eondkiomtqf 

A  proceeding  stayed,  or  set  aside  oh 
terms,  n^ay  continue  on  until  the  tex^ns 
are  performed.  Dodsley  v.  Lady  Hamilton^ 
5  Taunt  1. 

XXI.  RXXATIVB  TO.SmTTIirO   ASIDE 
PKOCEBDIKOS. 

(a).  Whether  in-wht^  or  part. 

In  C.  B)  where  the  pluintiff  delivers  a 
declaration  ajter  b«ug:  out  of  court  from 
negleotiiig.  to  declare  before  the  end  of  the 
second  term,  the  declaration  qnly^  not  the 
process,  will  be  set  aside.  Wynne  v.  Clarke, 
5  Taunt  649. 

X^IL   OV   THE.  WAIVER  OF  RIGHTS 
CONVEGTED    WITH. 

A  defective  plea,  whether  in^  itself,  th# 
manner  in  which  it  is  delivered,  or  othei^ 
wise,  is  equally  a  waiver  with  a  valid 
one*  of  ri^ts,.  on  which  the^  .defendant 
might  have  insisted;  such  as  a  right  to 
imp^ly  and  of  a  rule  to.  plead,:  Lqckhart 
V.  MackrethyS  T.  R.  661. 

XXUI.  Ok  the  waiver  of  ibre- 
oularities. 
(a)  By  delay,. 

1.  A  party  does  not  waive,  an  irregu- 
larity, if  he. applies  as  soon  as  he  has  an 
oppor^nily.  Smthy.fmaUrf^LT^^n^i^f 

s.  In  mere  m^ttiera  of  practice^  delay  is 
an  answer  to  93P^  objection  ofviiDiguIan^. 
Petri€  V.  Whits^ . 3  T. A., ,\o%  Lofil,  936, 

323^333.' 

3.  The  general  rule  is^  that  a  party  in 

a  caus^nwaiv^  an  irregubud^,^  unless  he 
ot^tstoitiutbe.firstfittstance.  GooJmn 
V.  Parry '^  Sam  v.  Smithy AT!,^..sn- 

4,  Wb^re  the  proceedings  in  a  cause 
are  nojk  merely  irregular  but  voids  the  plH 
jection  need  not  be  taken  in  the  first  in- 
stance;-  as  where  A.  has  been  hoMen  to 
bail,  on  asingle  affidavit  against  himself  and 
By  for  aepai«^  paua^  of  actipiH-  Mtmey 

5».  A  paxty  waives  an-  isasgalmty  iijp 

negliecting  to  object  until  his  .adveiWsF 
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baa  taken  a  furfher  ftte|>  in  the  cause. 
Domics  V.  Witheringtonf  3  Taunt  243. 

6.  If  a  party  lies  by  after  an  irregularity 
in  the  proceedings,  and  knowin^^y  per- 
mits the  other  to  take  a  further  step  in 
the  cause,  before  he  moves  to  take  advan- 
tage of  the  irregularity,  it  is  as  much  a 
waiver  of  the  irregularis  as  takmg  a  step 
himself  would  be.  Gaire  v.  Goodman^ 
a  Smith,  391.' 

7.  All  motions  to  annul  proceedings  on 
the  ground  of  irregularity,  must  be  made 
in  the  term  when  Uie  proceeding  was  had, 
or  the  court  will  not  receive  the  applica- 
tion.^ Awm,  3  Price,  37. 

Q^)  By  defectvoe  pkadmgs. 

A  plea  that  in  the  plaintiff's  election 
may  be  treated  as  a  nullity,  is  a  waiver  of 
antecedent  irregularities.  Perry  \.Fisker^ 
6  Easty  549. 

XXIV.  Relative  TO  discoktikuakce. 

(a)  After  a  special  verdict, 

A  discontinuance  will  not  be  allowed 
after. a  special  verdict,  in  order  to  adduce 
fresh  proof  in  contradiction  to  the  verdict 
Roe^  d.  Gray^  v.  Gray^  2  Blk.  815. 

(b)  Concerning  taxation  and  payment  of 

costs, 

1.  A  suit  is  not  regularly  discontinued 
so  as  to  warrant  a  second  action  for  the 
same  cause,  until  the  costs  have  been  taxed 
and  paid.  A  tender  by  the  plaintiff,  before 
taxation,  of  a  sum  sufficient  to  cover  the 
costs,  is  of  no  avail.  MoUing  v.  BuckhoUz^ 
3  M.  &  S;  153. 

2.  Where  an  or^er  is  obtained  for  stay- 
ing proceedings  on  payments  of  a  sum 
and  costs;  the  plaintiff  may  take  out  the 
moQey,  and  on  nonpayment  after  taxation, 
may  proceed  without  any  previous  de- 
mand.   Smith  V.  Smthf  2  N.  R.  473. 

■?  , 

(c)  Cf  appointing  a  taxation* 

Service  of  a  rule  to  discpntinue,  with- 
out an  appointment  to  tax  the  costs,  is  not 
of  itself  a  discontinuance  of  the  action. 
Whitnwre  v.  Wiikams,  6  T.  R.  765; 

(d)  Cy  discharging  a  rule  for, 
(d  i)  Grounds  of. 

Side-bar'  rule  to  discontinue,  obtained 
after  the  bail  had  justified,  discharged  to 
msetaa  vnfiur attempt.  Bekkier v,  Gan- 
uU^  4  Burr.  2502.     . 


XXV.  Relative    TO    the    comti- 

NUANCE.DAY. 

In  K.  B-  the  continuance  day  is  &  day 
fixed  by  the  master  al  his  discretion  after 
eachteim,  regulated  by  the  convenience 
of  the  officers  of  the  court,  for  the  dispatcli 
of  business.  Pearson  v.  RaxolingSf  1  East, 
405. 

XXVI.  Relative    to   the   paper 

BOOK. 

(a)  Time  allowed  for  returning. 

On  a  rule  to  return  the  paper  book  oa 
a  particular  day,  it  must  be  returned  some 
time  in  that  day,  otherwise  the  other 
party  may  sign  judgment  without  waiting 
till  the  opening  of  the  office  the  morning 
following.  Hasdary.Ansellj  Dougl.  197. 

XXVII.  Of  the  equitable   juris* 

DICTIOK  OP  THE  COURT. 

(a)  Of  the  conditions  on  which  it  wiU  be 

exercised* 
•(a  I)  Agreement  not  to  fie  a  bill  in  equity. 

The  condition  of  filing  no  bill  in  equity 
will  not  be  imposed,  where  the  bill  is  es- 
sential to  the  justice  of  the  case.  Grim- 
stone  V.  Belly  4  Taunt  1254. 

(as)  Agreement  to  atbmi  assignments  in' 

bankruptcy. 

The  court,  in  imposing  terms,  will  re- 
quire that  an  assignment  in  bankruptcy 
be  admitted.  Read  v.  Cooper ^  5  Taunt.  8g, 

XXVIII.  Of    cases    sent  prox   a 

COURT  OF  EQUITY. 

(a)  From  the  roUs. 

The  court  will  certify  their  opinion  on 
a  case  sent  from  the  Rolls.  Dakitry  v. 
Daintry,  6  T.  R.  307. 

(b)  The  argument  thereon  regulated. 

Where  a  case  is  sent  for  the  opinion  of 
the  court,  they  will  only  hear  one  counsel 
for  each  separate  interest,  though  the  paz^ 
ties  who  have  a  common  interest,  he 
placed  adversely  to  each  other,  in  the  suit. 
Bettison-v,  Bickards^  3  Marshall,  413; 
7  Taunt.  105. 

XXIX.  Of  the  practice  .at   nisi 

FRIUS. 

(a)  Of  the  right  to  reply. 

The  production  by  the  d^endant  of  a 
rde  to  pay  money  into  comt,  does  not 
entitle  the  plaintiff  to  a  reply.  C.  B.  1^. 
50  Geo.. Ill;  3  Tataat  S67.    - 
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(b)  Cf  ^penmg  a  cast  itfitr  it  has  been 

closed. 

After  a  plaintiff  has  closed  his  case, 
and  that  of  ids  adversary  has  been  opened, 
h  is  in  the  judge's  discretion  whether  to 
allow  an  additional  claim  to  be  made. 
Edaards  v.  Sherratty  1  East,  604. 

(c)  Of  retracting  admimons  at. 

If  a  party  at  the  trial,  admitting  a  fact, 
disputes  the  legal  result,  and  the  decision 
is  against  him,  he  cannot  afterwards  go  to 
the  jury  upon  the  existence  of  the  fact. 
Biggs  V.  Lawrence,  3  T.  R.  454. 

XXX.  Of  rules  of  court. 
(a)  InK.B. 
(a  1)  Relative  to  the  service  of  rules. 

Rule  as  to  the  time  for  serving  rules* 
&c.  K.  B.  Mich.  41  Geo.  Ill ;  1  East, 

13«- 

(a  3)  Relative  to  the  enlarging  of  rules. 

Role  as  to  enlarging  of  nifes,  K.  B. . 
Hil.  6Geo.  Ill;  3  Burr.  184a. 

(a  3)  Relative  to  entering  and  setting  down 
cases  for  argument. 

Rule  as  to  the  entry  and  setting  down 
of  special  cases  for  argument  K.  B. 
Mich.  38  Geo.  Ill ;  7  T.  R.  454. 

ta4)  Relatice  to  paper  books  on  argument. 

Rule  as  to  the  time  for  delivering  paper 
books  in  cases  entered  for  argument.  K.B. 
Trin.  40  Geo.  Ill,  1  Blast,  131. 

(a  5)  Relative  to  causes  in  the  peremptory 

paper. 

Rule  88  to  the  disposal  of  causes  in  the 
peremptory  paper.  K.  B.  East,  41  Geo. 
Ill,  1  East,  496. 

(a  6)  Relative  to  proceedings  before  the 

master. 

Rule  relative  to  proceeding  on  an  ap- 
pointment by  the  master.     K.  B.  HiL 
'32  Geo,  III,  4  T.  R.  580. 

(a  7)  Relative  to  the  attendance  on  a  judge's 

summons. 

Rule,  regulating  the  duration  of  attend- 
ance on  a  judge's  summons.  K.  B.  Trin. 
35  Geo.  Ill,  6  T.R.  402. 

(a  8)  Relative  to  counsels  signing,  inter- 

1  rogatories, 

Aiile  relative  to  the  couasers  idgnature 


to  interrogatories.    K.  B.  Mich.  34  Geo. 
Ill,  5  T.  R.  474. 

(a  9)  Relative  to  the  seal  office. 

Rule  of  the  K.  B.  regulating  the  open- 
ing of  the  seal  office.  Trio.  54  Gea  III. 
3  M.  &  S..163. 

(b)  InC.B. 
(b  1)  Relative  to  the  JiUng  qf  the  declara- 
tion. 

By  a  rule  of  C.  fi.  Hil.  35  Geo.  Ill,  the 
plaintiff  may  file  his  declaration  on  the 
last  retuni  of  the  term,  or  on  the  day  after 
such  return ;  and,  if  that  fall  on  a  Sunday^ 
then  on  the  Monday ^  without  entitiingthe 
defendant  to  an  imparlance.  And  this 
rule  applies  equally  to  Easier  term  as  to 
any  oUier.  Crem  v.  Atwood^  2  Marshall, 
337 ;  7  Taunt  70.    . 

(b  2)  Relative  to  the  notice  of  the  declara- 
tion. 

Rule  of  C.  B.  relative  to  notice  of  de- 
claration filed  conditionally.  '  East,  49 
Geo.  Ill,  1  Taunt  616. 

(b  3)  Relative  to  the  affidavit  of  the  dels* 
very  of  the  declaration. 

The  rule  of  C.  B.  East,  5  W.  &  M. 
requiring  an  affidavit  of  the  delivery  of 
declaration  to  be  filed  within  twenty  days 
afterwards,  does  not  extend  to  a  declara- 
tion delivered  byway  of  detainer.  Davis 
y.  Davenport  J  2B.  &P.  72. 

(b4)  Relative  to  the  time  for  pleading,  ' 
Rule  of  C.  B.  as  to  th^  time  ilUowed  for 
pleading,  where  the  process  is  retumQ,bIe 
the  last  return  of  the  term.    Hil.  35  Geo. 
Ill,  2H.B.550. 

(b  5)  Relative  to  paper  books  on  tsrgument. 

1.  Rule  as  to  the  delivery  of  paper 
books  to  the  judges,  on  special  arguments. 
C.  B.  Mich.  49  Geo.  Ill,  1  Taunt  412. 

2.  Rule  as  to  entering  exceptions  in 
the  margin  of  paper  btroks.  C.  B.  Hil. 
48  Geo.  Ill,  1  Taunt  203* 

(b  6)  Relative  to  the  seal  qffiee. 
Rule  relative  to  the  opening  of  the  seal 
office.    C.  B.  Trin.  54  Geo.  Ill,  1  Mars. 
345;  5  Taunt  702. 

(c)  In  the  Exchequer.. 
.  (c  1)  RelaHve  to  the  calling  on  qf€auaes. 

Rule  of  the  Exchequer  relative  to  the 
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calling  on  of  cavM  in  iSbe  pemmptory 
order  pq>er.  East,  54  Geo.  Ill,  1814^ 
1  Price,  19, 


TO      PRINCIPAL  AND  AGENT. 

Xc)  CoMtmciiim  of*    .. 

Where  a  prescriptive  right  is  claimed 
nt  all  titkies;  the  mearadg  is,  at  all  usual 
dmas.    Btwk  y.  WilUtt,  a  H.  B.  334. 


PRESCRIPTION. 

I.  Valid  oB  vein. 

(a)  Gtmeral  rttkf  p.  80B. 

II.   How    DISPROVED. 

(a)  Whether  ht/  an  asUierU  gtmU 
wUhotU  datCy  p.  80s. 

III.  Pleadings  relative  to. 

(a)  Disclontre  of  Htk  m  ii  pka^ 

p.  8oa. 

(b)  Traoerse  oftt  preseripHve  righ^, 

p.  80s. 

(c)  Conitrudion  qf^  p.  8os« 
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I.  Valid  or  Voic. 

(a)  General  ruk. 

The  general  rule  with  regard  to  pre- 
acriptive  elaima  is,  that  eVery  such  claim 
is  good,  if  by  posaibiUty  it  ndght  have  had 
a  le^  commencement.  An  eocceptinn  to 
this  rul^  is,  tha  claim  of  UA\  tkatroughy 
where  it  i»  necessary  to  shew  exprec»ly 
for  what  consideration  it  was  granted.; 
though  there  seems  to  be  no  reason  for 
the  exception.  LordPelham  v.  Pickt$*sgiU, 
1  T.  R.  667. 

II.   How   DISPROVED. 

(a)  Whethef  by  an  oMieM  grHni  vnihmii 

date. 

An  antient  grant  without  date,  does  not 
necessarily  destroy  a  prescriptive  right. 
Addmgton  v.  CJode^  s  Blk.  989. 

llh  PLBAD1170S   RELATIVE  TO. 

(a)  Dmiomee  ifHtk  in  d  piea. 
In  a  plea  claiming  a  prescriptive  light 
as  appurtenant  to  the  defendants's  estate, 
he  must  state  his  title.  JSufirr  v.  Smithy 
3  T.  R.  766.  See  En^ish  v.  Bumell, 
s  Wils.  S58.   Supra,  Pleadl^o. 

^)  Tntome  of  a  prescriptive  ri^t. 

If  a  prescriptive  right  be  pleaded,  the 
whole,  and  not  a  part  only,  must  be  tra- 
velled by  the  replication.  Mmrwobd  v. 
iVoodi  4T.  R.  157. 


PRINCIPAL  AND  ACCESSARY. 

I.  Prikcipal. 

(a)  In  the  second  degree. 

(a  1)  Who contidtredai^ p.802 
IL  Accessary. 

(a)  Indictment  of. 

(a  1)  Averment  of  the  prmci" 

pal's  guilt,  p.  80s. 
(a  s)  Construction  of,  p.  80s. 

I,  Principal^ 

(a)  In  the  second  degree. 
(a  i)  Who  considered  as. 
On  a  special  verdict,  principals  in  the 
second  degree  cannot  be  atfected,  unless 
the  jury  find  expressly  that  they  were 
actually  present,  or  tlmt  some  acta  were 
done  by  them,  which  unavoidably  shew 
that  they  were  present,  or  that  they  wei^ 
of  the  same  psu^,  on  the  same  pursuit, 
and  under  engagements  and  expectation 
ef  mutual  defence  and  support  from  the 
person  who  did  the  fact  Aes  v.  Borth- 
vnck,  Dougl.  307* 

II.   ACCESSART. 

(a)  Indieimentqf. 
(ai)  Averment  <^  the  principal's  guilt. 

In  an  indictment  against  an  accessary, 
it  is  sufficient  to  state  that  the  principal 
was  convicted,  without  averring  that  he 
committed  the  crime.    7  T.  R.  465. 

(a  s)  CoiM^rtfc^oA  ^. 

An  indictment  against  an  accessary, 
stating  that  the  principal  oflbnce  was  com- 
mitted by  a  person  or  persons  unknown, 
li  equivalent  to  saying  that  the  principal 
haa  not  been  convicted.  Rex  v.  Baxtetj 
6  T.  R.  83. 


PRINCIPAL  AND  AGENT. 

Fiiat 

[A  2 '  On  the  Relation  ^  Prmcipal  and 

Agent. 

L  Whbv  awd  now  establishrd. 
(a)  By  the  retainer  rf  an  stgem^ 
p.  804. 
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<b)  JQy  a  mpttfi^f  p.  804. 

(c)  fiy  a  payment  in  trusty  to  dis- 

charge a  contract  made  by  an 
agents  p.  804. 

(d)  By  permitting  a  vendor  of  Umd 

to  remain  in  possessumy  p. 
804. 

(e)  MiicettaneouSf  p.  805. 

II.  Under  a  comi^issiok  del  cre- 
dere. 

(a)  Nature  of  the  relation,  p.  605. 

Secondly. 

[B]  On  the  Rights  and  UMUties  of  Prin- 
cipal and  Agent  inter  se. 

I.  Of    actions    by     principal 

AGAINST   AGENT. 

(a)  For  misconduct. 

(ai)  Form  of,  p.  805. 

II.    Of      the      RIGHTS      OF      AGENT 
AGAINST   PRINCIPAL. 

(a)  In  relation  to  commissum,  p. 

805. 

(b)  To  dispute  thfi  prindpaTs  title, 

p.  805. 

(c)  On  negkct  of  the  prinoipal  to 

fd^  a  contract  with  a  third 
person,  p.  805. 

(d)  lien  of 

(i  1)  (Bengal  rule,  p.  805. 
^d  2}  For  his  general  balance, 

p.  805. 
(d3)  On   a    specific   deposit, 

p.  806. 
(d4)  Oil  becoming  surety  for 

principal,  p.  8b6. 
(d  5)  Discharge  of,  %  ple^ 

ing,  p.  800.   . 

IIL  Or    THE     REVOCATION     OF     THE 
AQENX'S   AUTHORITY. 

(a)  By  death  of  the  pm^p^  p. 
8q6. 

IV«  Of  THE  agent's  DUTIES  TOWARDS 
THE   PRINCIPAL. 

(a)  Genfralrule,  p.  806. 
(h)  Toinmr^,  p.  .806. 

(c)  Ona purchase,  p.  8o6* 

(d)  On  receiving  payment,  p*  806. 

(e)  Jji^cellanetnu,  p.  806. 


y.  Of   THJf>    aowt's   liahilitiss 

TpVA^DS   TS^  ^RfNCIPAL. 

<a)  On  contract^   <W  credere,   p. 
8g6. 

(b)  On  a  ^  or  note^  p,  806. 

(c)  UtdMitits  0f  joint  agents  for 

each  other,  p.  807. 

VI.  On  the  construction  of  con- 
tracts If  ADE  BT  AGHVT  WITH 
principal. 

(a)  Forindemn^caiion  on  are-sale, 
p.  807. 

VIL  On   thb   rights    or    a   sVft- 

AOENT    against    TBR    PRIN- 
CIPAL. 

(a)  For  charges  ar  remuneration, 

p.  807. 

(b)  Uen  of,  p.  807. 

VIII.  On  th^  ;,;abiutiis  or  a  sub- 
agent  TOWARDS  THE  PRIN^ 
CIPAL. 

(a)  On  a  deposit,  p.  807. 

Thirdly. 

[C]  On^the  Mights  and IMbikties  of  Fnm- 
cipal  ami  Agetft,  'with  reference  to 
third  persons. 

I.  On*     THE      PNDIVII^VALITY       OF, 

p.8oy. 

II.  Where   the   credit  is  given 
TO  the  agent. 

(a)  General  rule,  p.  808. 

(b)  Example,  p.  808. 

III.  On  the  discharge  of  one,  by 

electing,  the  other. 

(a)  In  the  case  of  a  dormant  prin- 
cipal, p.  800. 

IV.  On  xhr  principal's  liability 

10^  9M  agent's  act  or  con- 
tract. 

(a)  General  ruleSf  p.  8o8« 

(b)  The  contract  of  a  generalagent, 

p.  808. 

(c)  The  contract  of  a  special  agent, 

p.  808. 

(d)  A  contract  of  guatantie,^,Bo%. 

(e)  The  contract  rfan  agent  whose 

authority  has  been  recalled, 
p<  808. 

(f)  From  a    subsequent   promise, 

p.  808. 


804 


PRINCIPAL  AND  AGENT. 


*         

(g)  Discharge  of  pnkcipal^fydeal- 
ingi  wUh  agaU^  p.  809. 

(h)  For  the  criminal  act  of  the 
ageniy  p.  809. 

(i)  For  the  tortious  act  of  a  sub* 
agent,  p.  809. 

V.  Of  EVIDENCE  IN  ACTIONS  AGAINST 

THE   PRINCIPAL. 

(a)  Admissums  by  the  agents   p. 

809. 

(b)  The  agent* s  letters^  p.  809. 

(c)  The  agents  narrative y^.  809. 

VI.  Op   THE   VNAVTHORIifED  ACTS  OF 

THE   AGEKT   KKURIKG    FOR  THE 
principal's    BENEFIT. 


XIL 


(b  1)  In  the  eate  rfan  agree- 
meat  hetweensuccessive 
vicars  andchurchmard- 
ensy  p.  811. 

Ok    THE     DISCHARGE   OP   THIRD 
PERSON  FROM  LIABILITY. 

(a)  By  a  payment  to  the  agents 
p.  811. 


(a)  The    act  of  exchanging   the 
principafs  property ,  p.  809. 

VII.     Ov  THE  RIGHTS  OF  THE  AGENT. 

(a)  To  stand  in  the  place  of  his 

principalf  p.  809. 

(b)  Toj^dgCy  p.  8io. 

VIII.  On   THE  agent's   AUTHORITY. 

(a)  How  executed,  p.  810. 
(a  1)  In  his  asm  namey  uith 

the    conseqnenceSy    p. 
8io.- 

(b)  Deptff a/ion  of,  p.  81a. 
i^i)  What   is   or    is    not, 

p.  810. 

r 

IX.  On   the    AGEKT^fi   LIABILITIES. 

(a)  On  contracts  by  him  as  suchj 

p.  810. 

(b)  When  contracting  on  behalf  rf 

government y  p.  810. 

(c)  0naceepti$igabiUyp.6l0* 

(d)  When  disckm'ged  or  not,  by  a 

payment  over,  p.  810. 
(d  1)  General  mlesy  p.  8iOb 
(da)  What  canmdered  a  pay- 
ment aocTf  p.  81  !• 

X.  On    THE   EVIDENCE    IV    ACTIONS 

AGAINST   THE    AGENT. 

(a)  Admission  of  parol  evidence  to 
'    expkan  a  written  contract , 
p.  811. 

XL    On    the  RIGHTS  OF  THIRD  PER- 
SONS, 


(b)  ThirdpersonSyWhenestoppeddiS' 
puiing  the  principafs  titk. 


First. 

[AJ  On  the  relation  of  principal   and 

agent, 

1.  When  and  how  established. 
(a)  By  the  retainer  of  an  agent.    ■ 

A  middle-man,  wbo  bas  retained  a  sub- 
agent  for  his  principal,  is  not  liable  for 
the  sub-agentfs  miscoodiict ;  since  be  iff 
the  mere  instrument  by  which  a  contract 
between  two  was  made.  Stone  y.  Co:(- 
wn^/l^,  6T.R.  411. 

.  (b)  By  a  remittance, 

1.  A  remittance  by  bills,  directing 
payment  to  a  third  person  out  of  the  pro- 
ceeds, when  received,  will  not  render  the 
receiver  liable  to  such  third  person  against 
his  consent.  WilUams  v.  Everett ^  14 
£asty582. 

2.  A  general  remittance  to  bankers 
to  whom  the  receiver  is  indebted,  accoip- 
panied  by  a  letter,  requesting  them  to  pay 
certain  specific  sums  to  particular  persons 
(not  expressly  out  of  the  sum  remitted), 
does  not  so  fix  the  bankers  as  to  give  the 
pexBons  to  whom  such  sums  were  so  di- 
rected to  be  paid,  a  right  of  action  against 
them  for  money  had  and  received,  with- 
out an'  assent,  on  their  part,  to  such  an 
appropriation  of  the  money  remitted.  An 
express  diMent  by  the  bankers  is  not  ne- 
cessary to  protect  them.  Grant  v.  Austen, 
3  Price,  58. 

(c)  By  a  payment  in  trust  to  disckarge  a 
contract  made  by  an  agent. 

Though  an  agent  will  not  be  charge- 
able on  a  contract  made  by  him  as  such, 
yet,  if  he  receives  money  from  his  prin- 
cipal to  satisfy  it,  he  becomes  bailee  to 
the  other  party's  use,  and  liable  to  him 
for  the  money  received.  Myrtle  v.  Bearer, 

.    .     1  East,  135;  Pncev.CAn^e,  Id.  579- 
(a)  To  a  set-qtr  agatnst  the  prina-  I 

paly  p.  81 1.  (A)  By  permitting  a  vendor  of  land  to  re- 

■  main  in  possession. 

Alienor  of  land,  continuing  in  possesr 
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UQD,  is  evidttco  of  authority  fnxn  tbe 
iliteee  to  <b  acts  binding  upon  the  pro* 
pei^.     Tm^itr  v.  Waters,  7  Taunt  374. 

(e)  MisceUaneoua, 
In  an  action  for  usury  in  discounting^  a 
biU,  where  it  was  proved  that  one  Brown 
demanded  payment  of  the  acceptor,  and 
commenced  an  action  against  him  to  com- 
pel payment ;  in  consequence  of  which,  a 
person  on  behalf  of  the  acceptor,  paid  to 
Brown  the  amount  of  the  bill  and  the 
costs  of  the  suit ;  on  producing  the  bill  for 
which  Brown  gave  a  receipt,  as  the  at- 
torney for  the  defendant ;  and  no  account 
was  given  how  Qrown  came  by  the  bill. 
Held,  that  there  was  sufficient  evidence  to 
be  left  to  a  jury,  Ihat  Brown  acted  as  the 
defendant's  agent  and  consequently  that 
the  defendant  had  received  usurious  in-, 
terest.     Ovenv,  BarrvWj  1  N.  R.  loi. 

II.  Under,  a  commissiok    del  cre- 

DERE. 

(a)  Natwt  of  the  relatum. 

The  phrase  "  a  commission  del  credere,'* 
u  commonly  used  to  express  the  contract, 
by  which  the  bfoker  guarantees  the  sol- 
vency of  the  purchaser.  But,  strictly 
speaking,  it  means  the  premium, — the 
commission, — paid  to  the  broker  for  gua- 
ruiteeing  thepurchaser.  Morris  v. Cleasby, 
1  M.&  S.  576 ;  4  M.  &  S.  674. 

Secondly. 

[B.]  On  He  R^kts  and  Liabilities  of  Prm- 
cipal  and  AgeiU  inter  se. 

I.  Or  ACTIONS  BT  PRINCIPAL  AGAINST 

AGENT. 

(a)  For  misconduct. 
(ai)  Form  of. 

The  remedy  against  an  agent  for  sell- 
ing utder  the-  fixed  price,  is,  not  trover, 
but  a  special  action.  Dufrisne  v.  Hutckin- 
MM,  3  Taunt  117. 

II.  Of  THE  RIGHTS  OF  AGENT  AGAINST 

PRINCIPAL. 

(a)  In  relation  to  commission. 

Where  the  commission  payable  to  a 
broker  for  chartering  a  ship,  is  a  per- 
centige  on  its  freight  ^^  amount  of  which 
ia  omtingent  he  cannot  sue  until  the  con- 
tingency is  determined.  Winter  v.  Mair, 
3  Taunt  531. 

VOL.  II. 


(b)  To  dupute  the  principaTs  title. 

A.  consigns  goods  to  B.  abroad,  and 
orders  a  capgo  in  retonr,  for  which  he 
sends  his  own  ship.  The  return  cargo  is 
delivered  to  A.'s  captain,  B.  stating  it  to 
be  on  A.'s  account  as  A.'s  own  goods,  and 
to  be  delivered  to  A.  The  return  cargo 
consbting  of  more  goods  than  the  proceeds 
of  those  consigned  to  B,  B.  draws  bills  on 
A.  for  the  difference,  which  he  sends  to 
his  agent  with  a  bill  oi  lading  drawn  in 
blank,  and  desiring  the  agent  iQ  case  of 
A.'s  refusal  to  accept  the  bills,  to  in- 
dorse the  bill  of  lading  to  C.  A.  refuses 
to  accept  the  bills,  and  the  bill  of  lad* 
ing  is  accordingly  indorsed  to  C.  The 
ship  arrives,  and  C.  demands  the  cargo 
as  indorsee  of  the  bill  of  lading;  the 
captain,  however,  refuses,  and  delivers 
them  to  A,  who  deposits  them  with  D,  as 
his  warehousemani  D.  then  receives 
notice  from  B^to  hdd  the  goods  for  B.  as 
his  property,  in  consequence  c^  which,  D» 
refuses  to  re-deliver  them  to  A.  In  trover 
by  A.  against  D,  held,  that  D.  was  not 
estopped  by  having  deceived  the  goods  as 
the  warehouseman  of  A.  from  setting  up 
the  claim  of  a  third  person  as  a  defence, 
supposing  that  claim  to  be  a  good  one. 
Oglcw. Atkinson^  iMars.323;  5Taunt759. 

(c)  On  neglect  of  the  principal  to  fulfil  a 
contract  wUh  a  third  person. 

If  a  principal  refuses  paymeqt  upon  a 
contract  made  through  his  agent,  and  the 
agent  not  being  himself  liable,  but  for  the 
sid^e  of  his  own  character  which  would 
be  affected  by  the  discredit  of  his  prin- 
cipal, chuses  to  pay  the  money  of  his 
own  accord,  he  cannot  recover  it,  though 
the  principal  might  himself  have  been 
compelled  to  pay  it  in  the  first  instance.  It 
would  be  otherwise,  however,  if  the  agent 
were,  expressly  or  imphedly,  (as  by  the 
usage  of  the  trade,)  a  guarantee  for  the 
fulfilment  of  the  contract  by  his  principal. 
ChUds.  Morley,  8  T.  R.  610. 


(d)I*«io/. 
(d  1)  General  rule. 

The  debt  in  respect  of  which  a  lien 
is  claimed  by  an  agent  must  be  due  -to 
him  in  his  own  right,  and  not  as  agent 
for  another.  Houghton  v.  MatthexoSy 
3  B.  &  P.  485- 

(d  d)  For  his  general  balance. 
An  agent  has  not  any  general  lien  in 
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respect  of  debts  incurred  prior  to  the  time 
at  which  he  begins  to  be  employed  in 
that  chararter*^  Houghton  v.  Matthews^ 
3B.&P.486. 

(d  3)  On  a  specific  deposit. 

Where  a  factor  receives  goods  for  a 
specific  purpose,  such  as  to  sell  and  pay 
over  the  proceeds,  he  has  not  that  lien 
on  them  for  his  general*  balance,  to  which, 
on  a  general  deposit,  he  would  be  entitled. 
Walker  v.  Birch,  6  T.  R.  258. 

(d  4)  On  becoming  sureti/ for  principal, 
A  factor  who  becomes  surety  for  his 
principal,  has  a  lien  on  the  price  of  the 
goods  sold  by  him  for  his  principal,  to 
Uie  amount  for  which  he  has  become 
surety.  Drinkwater  v.  Goodwin^  Cowp. 
951. 

(d5)  Discharge  qfy  by  pledging. 

Where  a  factor  having  a  lien  upon 
goods,  pledges  them  to  his  creditor  for  a 
debt,  without  notice  of  such  lien,  and 
without  any  express  intention  at  the  time 
of  making  the  lien  the  subject  of  pledge, 
the  pawnee  of  the  goods  cannot  take  ad- 
vantage of  this  lien  in  defence  to  an 
action  of  trover  at  the  suit  of  the  owner. 
M*Combie\.  Davies,^Smith,  3;  7  £aat,5. 

III.  Of  the    revocatiok    or  the 

agent's  authority. 

(  a)  By  death  of  the  principal. 

If,  whilst  goods  are  in  transitu  from  a 
principal  to  his  agent^  the  principal  dies, 
whereupon  the  executor  directs  the  carrier 
to  follow  his  ^rmer  orders,  who,  in  con- 
sequence, tielivers  them  to  the  agent; 
the  agent  has  the  same  lien  thereon  as  he 
would  have  had,  had  the  death  not  inter- 
vened. Hammond  v.  Barclay,  2  East,  327. 

IV.  Or  THE  agent's  duties  towards 

THE   PRINCIPAL. 

(a)  General  rule. 

An  agent  is  not  liable  for  disobeying 
his  instructions,  if  obedience  to  them 
would  not  have  secured  the  principal 
from  the  loss  sustained^  Thus,  for  neg- 
lecting to  insure  a  ship  which  had  been 
guilty  of  deviation.     Delaney  v.  Stoddart, 

I  T.  R.  22. 

(h)  To  insure. 

Where  a  principal  abroad  has  a  right, 
or  has  been  induced  to  expect  that  his 
correspondent  here  will  obey  an  order  to 


insure,  the  conrespondent  i(  liable  for 
n^ecting  it.  As^  i<  Where  he  has  effects 
in  the  correspondent's  ha^ds : — 2.  Where* 
though  he  has  no  ofiects,  yet  the  course 
of  dealing  has  been  for  the  oorrespondent 
to  insure  on  receiving  the  order;  aiisce 
he  has  a  right  to  suppose  that  it  is  to  b0 
continued,  the  co-respondent  not  having 
discontinued  it  by  notice : — 3.  Where  the 
merchant  sends  bills  of  lading  with  an 
order  to  insure,  and  the  ^orresponideBt 
retains  the  bills ;  since  the  cotnnnssion 
being  entire,  he  cannot  adopt  one  part 
and  reject  the  other.  Sn^h  v.  LasedUs, 
2  T.  R.  187. 

(c)  On  a  purchase. 

A  broker  who  purchases  goods  upon 
credit,  is  bound  to  forward  Uiem  to  his 
principal  in  the  ordinary  course  of  deal- 
ing ;  which,  if  he  does  not,  he  has  no 
claim  upon  the  principal  who  refuses  to  ' 
accept  them.  Hurst  v. Holdings  3  Taunt.32. 

(d)  On  receiving  payment. 

1.  An  agent  to  whom  a  bill  is  remitted 
is  justified  in  receiving  payment  by  a 
check ;  and  therefore  is  not  answerable, 
though  it  is  dishonoured.  Russell  v. 
Hankey,  6  T.B..  12. 

2.  An  agent  who  has  a  geneittl  autho- 
rity to  receive  payment,  which  is  a  ques- 
tion purely  of  fact,  may,  without  collu- 
sion, receive  it  in  what  manner  he  chooses, 
so  as  to  acquit  the  debtor,  provided  it  be 
such  as  the  course  of  trade  warranto 
Tavene  v.  Bennett,  1 1  East,  36. 

(e)  Miscilianeous. 

Whete  a  banker  is  instructed  by  the 
acceptor  of  a  bill  received  from  a  cus- 
tomer, to  countermand  payment,  he  is  not 
bound  to  acquaint  the  customer  tiierewith. 
Crosse  v.  Smith,  1  M.  k  S.  545^ 

V.  Of  the  agent's  liabilities  to- 
wards THE  PRIHCIPAL. 

(a)  On  contracts  del  credere. 

Where  an  agent  contracts  under  a  com- 
mission del  credere,  the  principal  hat  two 
securities:  1.  The  agent:  2.  The  contract- 
ing party.  And  he  may  sue  the  broker, 
without  a  demand  first  made  upon  the 
contractor.  Gnyce  v.  Dubois,  1  T*  R,  s  15. 

(b)  On  a  bill  or  note. 

A.  employs  B.  to  sell  ipoods  for  him. 
C,  as  B.'s  broker,  procures  ^  purchttH^, 
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•nd  drtws  a  Irill  hr  Ihe  amount,  payable 
to  A|  wlHcb  is  accepted  by  the  purchaser, 
bat  dishonoared.  Held,  that  C.  is  an- 
swerable to  A^  as  drawer  of  the  bill.  Le 
Fettcre  v.  LloyJ^  t  Man.  318;  5  Taunt. 

749. 

{cy.LMUUies  cfjokU  agent*  for  each 

other. 
JoiDt  factors^  when  consignees,  are  each 
answerable  fin-  the  other.     Godfrey  v. 
Samulerey  3  Wils.  114. 

VL  Ok  the  cokstruction  of  con- 
tracts MADE  BT  AOEKT  WITH 
PRIKCIPAL. 

(a)  For  indenmificaHon  on  a  resale. 

An  agreement  by  a  broker  with  his 
principal,  to  indemnify  him  from  any  loss 
on  the  re-sale  of  goods  purchased  through 
the  intervention  of  the  broker,  imports  an 
engagement  or  insurance  that  he  shall 
have  the  opportunity  of  selling  at  the 
same  price^  and  that  if  it  does  not  offer, 
that  the  broker  will  make  good  the  differ- 
ence.    Cimy  V.  Edensor,  3  T.  R,  524. 

VII.  OW  THE  RIGHTS  OF  A  SUB-AGENT 
AGAINST  THE   PRINCIPAL. 

(a)  For  charges  or  remuneration. 

I,  Where  A.  employed  a  surveyor  in 
the  way  of  his  trade,  who  ordered  goods 
ixom  B,  for  the  work  in  hand,  A.  was  held 
liable  to  B.  Bramah  v.  Lord  Abingdon,  1 5 
East,  66. 

a«  A  subordinate  agmt,  employed  to 
4o  parta  of  work  contracted  for  by  the 
svparior  agent,  cannot  sue  the  principal. 
CMv.  Baokkouie,  6  Taunt  148,  n. 

3.  A,  00  the  reeomiAendation  6i  his 
agent,  employs  fi.  to  convey  goods  iinom 
this  coontey  to  the  continent.  B,  without 
the  knowledge  of  A,  employs  C.  to  tnhis- 
sct  the  bosiness,  lind  the  goods  are  ac* 
cordbgly  shipped  by  C,  and  landed  on  the 
continent  by  C.'s  agents.  Held,  that  there 
was  no  privity  between  A.  and  C,  and 
tbereflonre  that  C.  Was  not  entitled  to  re- 
cover his  charges,  or  those  of  his  agents, 
fiNiin  A,  tiNWgh  A.  bad  not  paid  the 
amobnf  to  B.  SehondUng  v.  Tom/tiwoii, 
1  Mara.  5<)0;  6  Taunt  147. 

4.  A.  consigtts  goods  to  B,  with  direc- 
tions to  pay  over  the  net  proceeds  to  C. 
B.  employs  D.  to  dispose  of  them.  In  an 
«MoA  by  C.  tb  recover  die  proceeds  from 
D,  O.  ia  mtitl6d  to  mAe  the  s«ne 


deductions  for  freight^  &c.  as  B,  who 
was  the  owner  of  the  ship  in  which  the 
goods  were  brought,  might  have  made. 
Blackburn  v.  Kymer,  1  Mars.  323;  5 
Taunt  584,  672. 

(b)  laen  of. 

A  principal  employs  a  broker,  from  the 
opinion  he  entertains  of  his  personal  skill 
and  integrity ;  the  broker,  therefore,  with- 
out some  custom  ia  the  particular  trade, 
of  which,  as  the  principal  knows  of  it,  he 
may  be  supposed  to  approve,  cannot  place 
the  interests  of  his  principal  in  the  hands 
of  another;  and  if  he  does,  that  other 
can,  by  his  interference,  acquire  no  rights 
against  the  principal.  A.  consigns  gooda 
to  B ;  B.  being  in  embarrassed  circum- 
stances, and  not  having  funds  of  A.'s  to 
discharge  freight  and  duties,  applies  to  C. 
to  take  charge  of  the  consignment,  sell  it, 
having  first  paid  Uie  freight  and  duties,  B. 
agreeing  to  divide  the  commission  with 
him.  Held,  that  C.  had  no  lien  on  the  pro- 
perty against  A.  f6r  the  sum  advanced,  and 
therefore  that  A.  might  recover  in  trover 
the  full  amount  of  the  goods,  without  a  de- 
duction for  the  allowance^  SoUy  v.  Rath- 
boncj  a  M.  h  S.  agS.  Same  principle, 
Cochran  v.  Irlam,  2  M.  h  S.  301,  n.  (a). 

VIII.  On  the  LIABILITIES  OP  A  SUB- 
AGENT  TOWARDS  THE  PRIN* 
CIPAL. 

(a)  On  a  deposit. 

A.  having  received  money  as  agent  for 

B.  and  others,  in  specific  proportions  for 
each,  pays  it  over  to  C.  as  a  banker,  in 
his  own  name,  and  having  (kawn  out  part 
of  it,  directs  C.  not  to  pay  away  the  re- 
mainder, except  by  his  order.    Held,  that 

C.  is  bound  to  hold  the. money  for  A,  and 
that  therefore  B.  cannot  recover  the  re- 
mainder of  his  share  from  C,  though  he 
had  given  C.  notice  that  A.'s  agency  was 
at  an  end.  Pinto  v.  Santos,  i  Mars.  1 32 ; 
5  Taunt  147. 

•   Thirdly. 

[C]  On  the  Rights  and  Liabilities  ofPrin- ' 
cipal  and  Agent,  with  reference  to 
third  persons. 

I.   On   THE    INDIVIDUALITY   OF. 

1.  An  agent  and  his  principal  are  to  be 
considered  as  one  and  the  same  person. 
CaldweU  v.  Bali,  1  T.  R.  205. 

2.  The  actions  and  knowledga  of  aa 
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agent  arei. those  of  his  principal.  Fitz- 
herbert  v.  Mather^  \  T.  R.  la. 

3.  The  act  of  an  agent  is  that  of  his 
principal ;  so  that  the  fraud  of  the  agent, 
though  unknown  to  the  principal,  vitiates 
the  transaction.  Doe,  ex  dem*  Willis,  v. 
Martin,  4  T.  R.  39. 

4.  Payment  to  an  agent  or  servant, 
usually  accustomed  to  receive  for  the 
principal,  is  payment  to  the  principal. 
Secu^,  to  a  servant  not  so  accustomed ;  or 

,  where  the  payment  is  upon  a  special  ac- 
count, not  to  he  presumed  within  the 
nature  of  the  servant's  authority,  unless 
expressly  given  by  the  master.  Grosser 
v.  Miles,  Lofft.  593. 

II.  Where  the  credit  is  given  to 

THE    AGENT. 

(a)  General  rule, 

1 .  Sometimes,  contracting  parties  agree 
that  the  agent,  and  not  his  principal,  shall 
be  answerable,  when  the  contract  being 
made  by  the  agent  as  principal  contractor, 
he  alone  is  liable  thereon.  If,  therefore, 
the  seller  of  goods,  knowing  that  the 
buyer,  though  dealing  with  him  in  his 
own  name,  is  in  fact  only  agent  ibr  an- 
other, debits  him,  he  cannot  afterwards 
sue  the  principal.  Paterson  v.  Gandase- 
qui,  15  East,  62 ;  Addison  v.  Gandasequi, 
4  Taunt  574;  Macbeath  v.  Haldemand, 
I  T.  R.  173. 

2.  Sometimes,  by  the  usage  of.  trade, 
the  credit  on  a  sale  is  understood  to  be 
given  to  the  agent  or  buyer;  an  usage 
which  obtains  in  the  case  of  a  foreign 
principal.  ,  Paterson  v.  Gandasequi,  15 
East,  62. 

(b)  Example. 

If  A.  purchases  goods  of  B,  for  the 
purposes  of  re-selling  them  to  C,  charging 
him  a  commission,  B*  cannot  recover  the 
price  from  C,  although  C.  selects  the 
goods,  and  stipulates  the  terms  on  which 
B.  shall  sell.  Addison  v.  Gandasequi, 
4  Taunt  574, 

III.   On    THE  DISCHARGE   OF   ONE,    BY 
ELECTING   THE   OTHER. 

(a)  In  the  case  of  a  dormant  pfincipal. 

Where  there  is  a  choice  between,  a  dor- 
mant principal  and  his  agent,  the  opposite 
party,  by  electing  one  as  liable  to  his 
claim,  discharges  the  other.    15  East,  65. 


IV.  On  THE  principal's  LrABILlTT 
POR  HIS  agent's  ACT  OR  CON- 
TRACT. 

(a)  General  rules. 

1 .  A  principal  is  bound  by  the  act  of 
his  agent,  where  his  former  course  of  deal- 
ing sanctions  the  inference  that  the  agent 
had  authority  for  his  conduct,  though  in 
fact  it  was  contrary  to  his  directions. 
Whitehead  V.  Tuckett,  15  East,  400.        .. 

2.  The  sale  by  a  broker,  whose  ordi- 
nary business  it  is  to  sell,  of  goods  placed 
by  the  owner  in  his  possessioki  generally, 
is  binding.  PicA:m«^  v.BiM^,X5East,38. 

3.  Sale  by  one  who  had  fraudulently 
obtained  the  means  to  hold  himself  out 
as  owner,  held  good  against  the  princiDal. 
Twinger  v.  Samuda,  7  Taunt.  265; 
1  Mooje,  12. 

(b)  The  contract  of  a  general  agent. 

A  general  agent, — ^the  factor  for  ex- 
ample of  a  principal  abroad, — may,  by  ex- 
ceeding his  instructions,  bind  his  principal. 
Fenn  v.  Harrison,  3T.  R.  757. 

(c)  The  contract  of  a  special  agent. 

A  special  agent,  that  is,  one  constituted 
sucb  for  a  particular  purpose,  and  under  a 
limited  and  circumscribed  power,  cannot 
go  beyond  his  instructions.  CMwelt  v. 
Ball,  I  T.  R.  205 ;    Fenn  v.  Harrison^ 

3T.R.757. 

(d)  A  contract  (f  guarantit. 

1 .  If  the  holder  of  a  bill  give  it  to  an 
agent  to  get  it  discounted,  he  is  bound 
by  the  agent's  guaranteeing  its  payment, 
unless  he  told  him  that  he  would  not  war- 
rant the  bill,  as  by  saying  that  he' would 
not  indorse  it.    Fenn  v.  Harrison^  4T.  R« 

177. 

2.  A  guarantie,  given  by  an  agent  un* 

known  to  his  principal,  confers  no  rig^t 
either  of  stoppage  in  transitu  or  lien. 
Gumey  v.  Sharp,  4  Taunt  242. 

(e)  The  contract  qf  an  agent  whose  on- 
thority  has  been  recalled* 

Acts  by  an  agent,  whose  authority  has 
been  revoked,  are  binding  upon  the  prin- 
cipal juntil  notice  of  the  revocation.  Sake 
V.  JieW,  5T.  R.215. 

(f)  From  a  subsequent  promi^. 

If  a  principal  is  not  bound  by  his  agent's 
contract,   a   subsequent  "promise  to  be 
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answerable,  is  nudum  pactum,  '  Fenn  v. 
Harrison^  3  T.  R.  757. 


(g)  Disckargt  ofprineipttl  by  dealings  vnth 

agent. 

A  receipt  given  by  the  creditor  to  an 
agent  or  broker,  does  not  necessarily  of 
itself  operate  as  a  discharge  to  the  prin- 
cipal;  nor  has  it  that  effect,  unless  the 
principal  appears  to  have  dealt  diflferently 
with  his  agent  in  consequence  of  the 
receipt,  as  by  passing  it  in  his  accounts, 
and  giving  him  further  credit  upon  the 
feith  of  that  voucher:  Wyatt  v.  The 
Marquis  of  Hertford,  3  East,  147. 

(h)  For  the  criminal  act  of  the  agent. 

If  an  agent  or  attorney  is  empowered 
by  the  principal  to  adopt  such  measures 
as  may  secure  his  claim  against  a  debtor, 
and  the  measures  adopted  are  unlawful, 
the  principal  is  not  liable,  unless  he  was 
actudly  privy  to  them.  Meux  v.  Horoelly 
4  East,  1. 

(i)  For  the  tortious  act  of  a  suh^gent. 

A.  having  a  house  by  the  way-side, 
contracted  with  B,  a  surveyor,  to  repair  it 
for  a  fixed  sum,  who  engaged  C.  to  do 
the  work,  and  C.  contracted  with  D.  to 
furnish  the  materials,  whose  servants  in 
bringing  them,  through  negligence,  in- 
jured the  plaintiff.  Held,  that  the  several 
retainers  were  under  an  implied  authority 
from  Ay  who  therefore  was  liable  for  (^e 
damage  occasioned.  Bush  v.  Steinman, 
i  B.  &  P.  404. 

V«  Op  EVIDENCE  INACTIONS  AGAINST 
THE  PRINCIPAL. 

(a)  Admissions  by  the  agent, 

Theacts  ofan  aj^ut,  as  such,  are  the 
acts  of  his  principal.  Therefore,  in  suits 
by  or  against  the  principal,  verbal  or 
written  admissions  by  the  agent,  may  be 
given  in  evidence,  without  producing  him. 
Biggs  V.  Lawrence^  3  T.  R.  454. 

(b)  The  agent's  letters. 

An  agenfs  letters  are  not  evidence. 
Reyner  v.  Pearson^  4  Taunt.  662. 

(c)  The  agent's  narrative. 

1.  An  agent's  narrative  is  not  evidence 
against  the  principal.  Langhorn  v.  All- 
nutty  4  Taunt  511. 
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2.  The  letters  of  an  agent  in  a  foreign^ 
country,  detailing  the  contents  of  letters 
from  another  agent,  are  not  evidence 
against  the  principal.  KaM  v.  Jansen, 
4  Taunt.  565. 


VI.  Of  t«e  uNAirrHORizED  acts  of 

THE  AGENT  ENUBIKG    FOR  THE 
principal's   BENEFIT. 

(a)  The  act  of  exchanging  the  principal's 

property. 

If  an  agent  exchanges,  without  autho- 
rity, the  property  of  his  principal,  the 
property  given  in  exchange  will  belong 
to  the  princpal.  The  rule  is  a  rule  of 
natural  justice,  and  there  is  no  principle 
of  law  which  requires  that  in  this  parti- 
cular case  justice  should  be  sacrificed  to  a 
general  rule.  Besides,  there  is  this  prin- 
ciple of  law  in  its  favour,  that  a  man  shall 
never  be  a  gainer  by  bis  own*  misconduct. 
Taylor  v.  Sir  Thomas  Flumer,  »M.  &  S. 
562. 

VII.   On  the    RIGHTS  OF   THE  AGENT. 

(a)  To  stand  in  the  place  of  his  principal. 

1.  An  agent  cannot  sue  on  a  simple 
contract  expressed  to  have  been  made  with 
him  as  such.  Hence,  where  A.  agreed  in 
writing  to  pay  the  rent  of  certain  tolls 
"  to  the  treasurers  of  the  commissioners 
of  X,"  and  the  treasurer  sued  on  the  agree- 
ment, the  defendant  had  judgment.  Pigott 
V.  Thompson^  3  B.  &  P.  147. 

3.  A  broker  selling  goods  as  or  prin^ 
cipal,  without  disclosing  his  employer's 
name,  does  not,  so  far  as  his  own  interests 
are  concerned,  thereby  acquire  to  himself 
the  rights  and  character  of  a  principal;  not 
though  he  be  acting  under  a  del  credere 
commission,  since  thereby  he  only  gua- 
rantees the  solvency  of  the  purchaser, 
without  acquiring  an  interest  in  the  pro- 
perty greater  than  in  common  cases. 
Sembky  Morris j  v.  Cleasbyj  1  M.  &  S.57G ; 
4  M .  &  S.  566.  It  follows  from  the  above, 
that  the  price  of  the  goods  cannot  be  con- 
sidered as  a  debt  due  to  the  broker,  and 
therefore,  cannot  be  set  off  by  him  as  such 
in  an  action  brought  for  a  debt  due  to  the 
purchaser;  nor  as  mutual  credit  in  a  suit 
by  the  purchaser's  assignees  after  his  bank- 
ruptcy. Sembky  Morris  v.  Cleasbyj  1  M. 
&  S.  576 ;  4  M.  &  S.  566.  But  cleariy 
there  cannot  be  such  set-off  where  the 
broker,  without  expressly  disclosing  his 
principal's  name, sufficiently  intimates  thai 
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he  is  acting  only  f^  broker ;  or  without  t 
declaring  it  at  the  time  of  sale,  does  so 
before  any  steps  have  been  taken  to  carry 
the  contract  of  sale  into  effect.     Morris  v. 
Ckasby,  i  M.&  S.  576;  4  M.&S.566. 

3.  The  circumstance  that  a  broker  is 
acting  under  a  dei  credere  commission 
from  his  principal,  thereby  guaranteeing 
to  his  principal  the  solvency  of  the  con- 
tractor, does  not  invest  hin;i  wish  the 
rights  of  his  principal  where  the  contract 
is  made  in  the  name  of  the  principal,  or 
being  made  in  the  broker's  name,  the  cir- 
cumstance that  he  is  only  acting  as  asent 
is  unknown  to  the  contractor.  AUier, 
where  the  contractor  knows  that  fad,  and 
makes  the  contract  with  the  broker  as 
principal.  Though  in  this  latter  case  the 
principal  may  interfere,  unless  the  broker 
has  a  lien,  or  has  made  payment  Koster 
v. Eason,  2 M. &c  S.  lis. 

(b)  To  pledge. 

1.  A  factor  cannot  pledge  the  goods  of 
his  principal ;  so  that  the  principal  may 
recover  them  from  the  pawnee  by  a  ten- 
der to  the  factor,  without  any  to  the 
pawnee,  of  his  balance.  DauUgney  v. 
Duval,  6  T.  R.  604. 

s.  Where  goods  from  abroad  are  con- 
signed to  a  factor  to  sell  under  a  bill  of 
lading,  though  he  may  indorse  the  bill  to 
a  vendee,  yet  he  cannot  assign  it  merely 
as  a  pledge.  JVewson  v.  Tiomton^  2  Smith, 
S07;  6£ast»  17. 

3.  A  factor  cannot  pledge  the  goods  of 
his  principal,  though  the  pawnee  is  igno- 
tant  that  he  is  not  the  owner,  and  though 
the  bill  of  lading  under  which  they  have 
been  consigned  is  general  Martini  v. 
Coksj  I  M.  &  S.  140.  Unless  where  the 
principal  has  held  him  forth  as  the  owner. 
De  Leira  v.  J^ioards,  Id.  147. 

\UL  On  the  agent's  AUTtioaiTY. 

(a)  How  executed. 
(a  1)  In  his  ovm  name^  vnih  the  conse- 
quences. 

1 .  It  is  no  breach  of  the  duty  of  a  broker 
(of  London)  to  contract  in  his  own  name 
for  the  goods  he  is  empkyed  to  purchase, 
being  instructed  so  to  do.  Kembk  v.  At- 
kins, 7  Taunt.  260 ;  1  Moore,  6. 

2.  That  a  principal  may  be  liable  on  a 
deed  executed  by  his  attorney,  the  execu- 
tion must  be  in  his  name*  fV^hite  v.  Gi^- 
l^,  6  T.  R.  176. 


3.  To  secure  an  agept  frvm  liability  on 
a  deed  made  by  hiqi  as  jmch,  it  must  dis- 
tinctly express,  that  he  is  only  acting 
therein  as  agent,  since  no  evidence  to 
controul  its  purport  will  be  received.  This 
may  be  done  by  writing  opposite  the  seal 
"  for  C.  D.  [the  principal]  A.  B."  [the  at- 
torney .1     JVilks  V.  Back,  2  East,  142, 

4.  Where  one  covenanted  for  himseli^ 
his  heirs,  6lc.  and  under  his  own  hand  and 
seal  for  the  act  of  another,  he  was  held 
personally  liable,  though  the  deed  de- 
scribed him  as  covenanting  for  and  on 
behalf  of  that  other.  AppUton  v.  JStuciU, 
5  East,  14S ;  1  Smith,  361. 

(b)  Deputation  of, 
(b  1)  Wh!a  is  or  is  not. 

Signiiig  an  agent's  name  by  his  dme- 
tion,  is  not  a  deputiDg  of  jkis  authority. 
White  V.  Proetor,  4  Taunt  irog. 

IX.  On  the  agent's  liabilities. 

(a)  On  contracts  by  him  as  such* 

An  agent  is  not  liable  on  a  >cootracC 

under  seal  made  by  him  expressly  on 

account  of  his  principal.   Unvoinv*Wotse' 

ley,  1 T,  R.  674,    Vide  supra,  VIII.  (*  1 .) 

(b)  When  contmciing  on  behalf  of  govern' 

ment. 
An  agent  avowedly  coiitrtctiBg  on  be^ 
half  of  government,  is  not  liable  on  the 
contract,  whetiier  under  seal  or  by  parol. 
Macbeath  v.  Haldmand,  1  T.  R.  172; 
Unwin  v.  Wolseley,  Id.  674. 

(c)  On  accepting  a  bill. 

A  bill  drawn  on  a  factor,  and  payable 
out  of  the  produce  of  goods  in  his  hand^ 
after  discharging  prior  acceptances,  and 
accepted  by  him  generally,  is  chargeable 
on  him,  notwithstanding  any  balance  then 
due  to  bim  in  a  running  account  withiiis 
principal.  Mohrv.Mqssias,iiBXk.iQfj9^ 
Vide  supra,  173,  IV.  (d  1). 

(d)  When  discharged  or  not,  by  a  payment 

oner, 
(d  1)  General  ruks. 

1 .  Money  had  and  receil^ed,  will  not  lie 
against  a  known  agent  or  receiver  for 
money  paid  voluntarily  to  sncfa  agent  ^r 
the  use  oL  his  principiAl,  nnless  he  had 
notice  to  retain  before  payment  over. 
Sadler  v.  Evans,  4  Burr.  1980. 

2.  An  agent  is  liable  for  pajiflK  over 
money  after  notice.  BulUr  v.  Harrism^ 
Cowp,  566. 


PRINCIPAL  AND  AGENT. 

3.  Where  mQMy  to  whicfa  ik»  principal 
is  not  entitled,  is  paid  to  an  agent  by  com* 
pulsion,  he  is  not  discharg^ed  by  a  payment 
over.    Snawdan  v.  Davis^  i  Taunt.  359. 

(d  a)  What  considered  a  punpnent  over. 

1.  If  a  party  vrho  has  paid  money  to 
an  agent  on  account  of  his  principal,  be- 
comes entitled  to  recal  it,  he  may  sue  the 
agent,  provided  no  change  since  the  pay- 
ment has  taken  place  in  his  situation. 
Merely  forwarding  his  account  to  his  prin- 
cipal accrediting  him  with  the  payment, 
is  not  an  alteration.  'Cox  v.  Prentice^  3 
M.  &  S.  344, 

8.  The  mere  passing  of  money  on  ac- 
county  or  making  rest  without  any  new 
credit  g^ven,  fresh  bills  accepted  or  further 
sum  advanced  for  the  principal  in  conse- 
quence o€  it,  is  not  equivalent  to  a  pay- 
ment over.     BulUr  v.  Harrison^  Cowp. 

565. 

X.  On   th*  evidekce   in    actions 

AGAINST   THE    AGENT. 

(a)  Admission  of  parol  evidence  to  explain 
a  written  contract. 
The  Statute  of  Frauds  does  not  preclude 
evidence  that  a  written  contract  to  buy 
goods  was  on  the  buyer's  side  made  by 
him  as  ageot  for  another.  JVHson  v.  Hart^ 
7Ta«nt9d5;  1  MoQre^45« 

XI.  On  the  rights  of  THiao  per- 

sons. 

(a)  To  a  sct^  against  the  principal. 

Where  a  fector  ^ere,  del  credere)  sells 
goods  without  naming  his  principal,  or 
mtimatiiig  that  h^  is  actbg  for  another, 
the  buyer,  ignorant  of  that  circumstance, 
may  set  off  against  the  principal's  suit 
any  demand  which  he  had  against  the 
factor.  George  v.  Chgett,  7  T.  R.  359 ; 
Kabone  v.  WuUams,  Id.  3^>  ^ 

(J>)  Third  pernmsy  when  estojmed  dis- 
puting the  prinetpaVs  title. 

(b  I)  In  the  case  rf  an  agreement  between 
successioe  vicars  ^nd  churchwardens. 
An  agreement  having  exisM  between 
tte'iiKcessive  vicars  and  churchwardens 
of  a  parish,  that  certain  fees  should  be 
taken  upon  the  burial  of  stransMrs  in  the 
chorchyard,  and  divided  equally  between 
them ;  the  in-coming  vicar  infuses  to  ac- 
tade  to  that  agreement,  and  prevails  on 
the  collector  of  the  Cies  to  pay  over  to  hrni 
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tha  whole  of  what  he  then  has  in  hb 
hands.  Held,  that  the  collector  having 
received  one  half  of  these  fees  to  the  use 
of  the  churchwardens,  they  are  entitled 
to  recover  that  moiety  from  the  vicar,  in 
an  action  for  mone^  had  and  received. 
Littlewood  v.  WUkamsy  1  Mars.  589 ; 
6  Taunt  277. 

XII.    On  THE  discharge  of  third 

PERSONS  FROM    tIABILITT. 

(a)  By  a  payment  to  the  agent. 
A  payment  by  one  party  to  the  other^s 
agent,  before  Uie  tim^  appointed,  and 
without  the  other's  consent,  is  at  the  risk 
of  the  payer.  Pamther  v,  Gaitskellj  13 
East,  433. 


PRINT. 

I.  Relative  to  the  copyright  in. 

(a)  Conditions  of f  p.  811. 

(b)  Abandonment  of,  p.  dli. 

II.  Relative  to  the  assigned  or. 
(a)  Suits  Ifj/,     ^ 

(a  1)  Parties  tOy  pi  812. 
(as)  Evidence  io^  p.  8i3. 


L  Relative  to  the  copyright  in. 

(a)  Conditions  of. 

1.  If  the  proprietor  of  amezzotitito  or 
other  print,  will  entitle  himself  to  the 
bfnefit  of  8  Geo.  II,  c.  13,  he  must  en- 
grave both  his  name  and  die  di^  of  the 
first  publishing  thereof,  on  the  fnate,  and 
stamp  the  same  on  the  print  Sayer  v. 
Dicey,  3  Wils.  60. 

a.  To  rest  an  exclusive  right,  under  stat. 
17  Geo.  ill,  c.57,  in  the  inventor  of  a 
print,  it  is  necessary  that  as  well  his  name 
as  the  date  of  the  publication  should  ap- 
pear. But,  query,  whether  the  name  of 
the  proprietor  should  not  be  altered  as 
often  as  the  property  is  changed?  Thomp- 
son ▼.  Symondsj  5  T.  R.  41. 

(b)  Abandonment  (f. 

The  proprietor  of  a  print  does  not  lose 
his  monopoly  under  stat  17  ^^'  ^^^* 
c.  57,  by  destruction  or  alteration  et  the 
original  plate.   Thompson  v.  Symonds,  5 

IT.R.  41- 
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II.  Relative  to  the  assignee  op. 

(a)  Suitg  by. 
(a  I)  Parties  ie. 

Under  stat  17  Geo.  Ilf,  c.  57,  a  print 
may  be  assigned,  so  that  the  assignee  may 
sue  in  his  own  name  for  pirating  it. 
Thompmrn  v.  Symontis,  5  T.  R.  41. 

(a  2)  Evidence  in. 
In  an  action  by  the  assignee  of  a  print 
for  pirating  it,  it  is  sufficient  to  produce 
an  impression.  Without  the  pkte.    Thomp- 
son V.  Symonds,  5  T.  R.  41. 


TO  PRISONER. 

lishei's  P^pen    Memmm  r.  GiUett,    « 
Taunt.  325,0. 


PRINTER. 
I.  Rights  of. 

(a)  To  payment  as  the  work  ad- 

vances, p.  812. 

(b)  See  Lien. 

II.  Contracts  by,  with  fubs.ibh£R. 

(a)  Express. 

(a  1)  To  insure^  p.  812. 

(b)  In^died, 

(bi)  To  insure,  p.  8i«. 


I.  Rights  of. 

(a)  To  payment  as  the  work  advances. 

By  the  custom  of  the  trade  a  printer  is 
not  entitled  to  any  part  of  his  demand 
witil  the  whole  impression  has  been  struck 
off  and  delivered.  Gillett  v.  Maxvman, 
1  Taunt  137. 

•  *  * 

II.   CoifTBkACXfl  BY^  WJTH  rtTBLXSaEB. 

(a)  Express. 
(ai)  To  insure. 

Whtere-a'pfihter  undertakes  to  complete 
a  work  in  a  given  time,  and  to  insure  the 
bookseller's  paper,  the  period  ofinsurahce 
is  not  limited  to'tfaat  time;  since  there  is 
no  implied  agreement  on  tfie  part  of  the 
bookseller  to  furnish  the  printer  within 
that  time  with  the  means  of  completing 
it;  but  the  contract  continues  until  the 
work  is  either  completed  or  abandoned. 
Mawman  v,  GHIett^  2  Taunt  325,  n. 

(h)  Implied, 
(b  i)  To  insure. 
It  is  not  the  custom^  of  the  Loudon 
trade  for  the  printer  to'  insure  the  pub- 


PRISONER. 

I.    CoMMITTITira  OF. 

(a)  What  entered  andJUed,   and 

consequences    of    omission^ 
p.  813. 

(b)  Amendment  of,  p.  813. 

(c)  Of  a  second  committitur  for 

the  same  cause,  p,  Bi^* 

11.  On  the  detainer  oFy  by  third 
PERSONS.    (See  tit  Process.) 

(a)  Whether  alhwable  when  supcr- 
*  sedeable,  p.  814. 

(b)  Whether  avoided  by  avoidamce 

qforiginalproceedingfp.Si^, 

III.  Of  THE  prisoner's  allowance. 

(a)  Reduction  of,  p.  814. 

(b)  Security  for. 

Q}i)  Of  describing  the  court 
therein,  p.  814. 

(b2)  In  the  case  rf  Joint 
plaitttifs,  p.  814. 

(c)  Irregularity  in  the  pigment, 

consequences  of  p.  814. 

IV.  Ot     SECURITIES  •  GIVEN     BY  '  A 

PRISONER. 

(a)  Who  considered  a  priscker  in 

relation  to  the  giving  of  se- 
curities, p.  814. 

(b)  On  the  presence  of  an  attorney. 
(b  1)  nhen  requisite  or  not,^-^ 

general  rules,  p.  814. 
(b  2)  Jvhen  requisite  or  not, — 

Ml  jMrticular  instances, 

p.  814. 
(b3)  Who  considered  as,    p. 

815. 

(c)  Of  the  remedy  incase  of  impo- 

sition,  p.  815. 

V.  As  TO  WHEN  A  PRISONER  IS  OR  IS 

NOT   SUPERSEDEABLE. 

(a)  General  rule.  _ 

(a  1)  In  relation  to  the  custody, 
p.  815. 

(b)  From  delay f^general  rule,  p. 

815. 

(c)  From  delay  f^-^on  surrender  m 

discharge  of  bail,  p.  Sl$.      . 


PRISONER. 


qfcou^nmusey  p.  015. 

(e)  From  dtk^f— ^fending "error, 

p.  815. 

(f)  From  dday^"^^  not  ngnmg, 

docketting,  orenietingjudg- 
mmt,  p.  815. 

(g)  Prom  delay^ — in  tmt  ehargmg 

in  txectetion,  p*  815. 

(h)  From,  dtlcnf, — in  the  case  of 
Joint  defendants^  p.  816. 

Q)  From  the  creditor  suing  out  a 
commission  of  bankruptcy, 
p.  816. 

(k)  From  the  dtath  of  the  creditor 
without^  a  repre9tnimtive,  p. 
816, 

VL  (hr  mm    svpsuflKDEAS   of    a 

(a)  Application  for,   when  .  made, 

p.  816. 

(b)  Subsequent  proceedings  to  Jorm 

of,  p.  816.. 

(c)  Legal  effect  of, — whether  a  dis- 

charge of  the  debt,  p.  816. 

VIL  Oy  THE   DISCHARGE   OF,   XTKDER 
8TAT.  48  GEO.  Ill,  C.  I23. 

(a)  Statute,  whether  applicable  to 
criminal  cases,  p.  816. 

VUL  On   THE   BILL    AGAINST   A  PRI- 
SONER. 

(a)  When  requisite^  p.  817. 

IX.  Pleadings    and   practice  re- 
lative TO. 

(a)  Relative  to  the  declaration, 

(a  1)  The   court  in  which  to 

declare   on  a  renu^al, 

denned,  p.  817. 
(a  2)  The  time  for  declaring^ 

how  computed,  p.  817. 
(a  3)  Whether  to  be  delivered 

or  filed,  p.  817. 
(a  4)  On   the   delivery    of, — 

general  rule,  p.  817. 
(a  5)  On  the  delivery  of — in 

vacation  time,  p.  817. 
(a  6)  Mode    of  describing    a 

tommittitur  in  K,  B,, 

p.  817. 

(b)  Relative  tothepka. 

(b  1)  Whether  to  plead  to  the 
declaration  delivered,or 
tothatjiled,  p.  817. 
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(b  a).  Filing  of,  how  computed^ 

p.  817. 
(b3)\^ro/tcc  0^,0.817. 
(b4)  Demand  of,  p,  817. 

(c)  Relative  to  th^  marshoTs   ac- 
knowledgment. 
(c  1)  As  rfwhat  term,  p.  818. 

X.  Of  evidence  relative  to. 

'.  (a)  TA«  day-book  of-  the  prison^ 
evidence  of  what,  p.  818. 

XL  When   considered   in    grimi^ 

NAL,      WHEN     in     CIVIL      ClTt^ 
TODY,   p.  818. 

XII.  Of  CIVIL  PROCEEDINGS  AGAINST 
A  PRISONER  IN  CRIMINAL 
CUSTODY,   p.  818. 


L   COMMITTITUR   OF. 

(a)  When  entered,  andJUed,   and  conse- 
quences of  omission, 

1.  Rule  as  to  the  time  of  filing  and 
entry  of  committUurs  against  prisoners, 
K.  B.  East,  41  Gep.  Ill;  1  East, 410. 

2.  The  committitur  must  be  filed  the 
same  term  as  the  marshal's  acknowledg- 
ment Cunningham  v.  Cogan,  10  Elast,46. 

3.  If  a  committitur  is  not  entered  on 
record  within  two  terms,  the  prisoner  is 
entitled  to  his  discharge.  FottereU  v. 
Philby,  3  Burr.  i8ai. 

(b)  Amendment  of. 

If  a  judgment  against  two  be  affirmed 
with  costs  on  error,  brought  by  one  alone,  - 
whereupon  the  other  being,  a  prisoner,  is 
charged  in  execution  for  the  amount  of 
the  original  judgment,  and  the  costs  in 
error,  (to  which  last  he  is  not  liabjle)  the 
court  will  allow  the  committitur  to  be 
amended,  since  there  is  something  to 
amend  by,  namely,  the  original  judgment. 
Laroche  v.  Wasbrough,  2,  T.  R.  737. 

(c)  Of  a  second  committitur  for  the  same 

cause, 

A  second  committitur  in  execution  for 
the  same  cause,  before  the  first  has  been 
duly  discharged,  is  irregular.  A  notice 
by  the  party  that  he  has  abandoned  the 
first,  is  the  proper  mode  of  discharging 
it.     Topping  v.  Ryan,  1  T.  R.  227. 
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il:  Ov   THE   BZTAXirBR  OF,  BT  THIRD 

PERSOKS. 

(a)  Whether  aUofwahle  when  supersedeabk, 

A  prisoner  cannot  be  detained  in  an  ac- 
tion on  a  judgment  upon  which,  though 
not  ordered  to  be  discharged,  he  was  su- 
persedeable  from  delay,  riersan  v.  Good- 
winy  1  B.  &  P.  361.  . 

(b)  Whether  avoided  by  avoidance  of  ori- 

.  ginal  proceeding. 

Where  a  defendant  held  to  bail  on  a 
judge's  order  is  discharged  on  the  ground 
of  a  material  concealment  in  obtaining  it, 
all  detainers  by  third  persons,  founded 
thereon,  stand  good*  Dories  v.  Chippin- 
dalcj  4  B.  &  P.  382. 

III.  Of  the  prisovbr's  allowance. 


(a)  RedMction  of. 

The  court  have  no  discretionary  power 
to  reduce  a  prisoner's  allowance  below 
tbe3«.  6d.  m^otionedinUiest  37  Geo. 
Ill,  c.  85,  8.  9.  '  Ress  V,  Davisy  1  B.  & 
P.  336. 

(b)  Security  for. 

(b  1)  Of  describing  the  court  therein. 

A  promissory  note  to  pay  a  prisoner 
his  sixpences  is  y^lid^  thotigl^  i(  does  Qot 
state  the  s^le  pf  ^^  court  in  wl)jch  the 
action  against  bim  19  brought  Jnon^ 
f  Smith;  642* 

(b  3)  In  the  case  of  Joint  plaintiffs, 

1.  A  hc^  for  groats  is  Yoid,  unless 
Bigned  by  fill  the  plainti^s  in  the  particu- 
lar 9uit ;  the  prisoner  theref>re  is  entitled 
to  his  discharge,  notwithstanding  he  has 
received  payments  under  it.  Rex  v.  Wit- 
kinson^  7T.R.  156. 

3.  A  note  for  the  payment  of  a  pri- 
soner's allowance,  signed  by  one  of  several 
joint  plaintiffs  as  on  behalt  and  by  autho- 
rity of  all,  i6  sufficient.  Meux  v.  Hum- 
phn/y  8T.  R.  35.  Secus,  if  not  e^ressed 
to  be  signed  on  b^alf  of,  or  if  not  by 
authority  of  all.    Lepine  v.  B(^ley,  Id. 

325. 

(e)  Irregulariiy  in   the  payment^  -conse- 
quences of 

If  any  part  of  a  prisoner's  allowance  is 
paid  to  nim  in  spurious  or  foreign  coin, 
he  is  entitled  to  his  discbarge.  Agittter  v. 
Wilson,  7  Taunt  7. 


IV.  On  sbcvrxtieI  gxtbk  bt  a  pri- 

80  V  BR. 

(a)  Who  considered  a  prisoner  in  relation  • 
to  the  giving  of  securities. 

A  defendant  lodging  within  the  rules 
of  the  Fleet,  at  the  house  of  the  officer 
who  arrested  him,  and  who  was  his  secu- 
rity tothe wariien,  washsldtobeBO  fora 
prisoner,  that  he  could  not  execute  a  war- 
rant of  attorney  to  confess  r  judgment, 
without  the  presence  of  an  attorney  ob 
his  behalf.  Waraker  v.  GascoynCf  8  Blk. 
1397. 

(b)  On  the  presence  of  an  attorney. 
(bi)   When   requmte  or   noty-rrgeneral 

rules. 

1.  The  rale  requiring  an  attorney  to  be 
present  on  baholf  <>f  a  piiioiMr  exenUtog 
a  warrant  of  att^ra^,  applies  to  those 
cBsea  only  where  he  is  in  custody  at  the 
suit  of  the  party  for  whom  the  warrant  ia 
jriven.  Charlton  v.  Fletcher,  4  T*  R.  433. 
nokomhe  v.  Wade,  3  Burr.  1793 ;  Smith 

V.  Burlion,  1  East,  341. 

3.  The  rule  of  K.  B.  Eist,  15  Car.  II, 
which  requires  that  an  attoipey  on  the 
part  of  a  prisoner  should  be  preseiit  when 
a  bond  and  warrant  of  attorney  are  exe- 
cuted by  him,  only  relates  to  persons  in 
custody  upon  mesne  process.  Birch  v. 
Sharland,  1  T.  R.  715;  Crompton  v. 
StexDord,  7  T.  R.  19 ;  Fells. Byley,  Cowp. 
381. 

3.  The  rule  that  an  attorney  must  be 
present  at  the  execution  of  a  warrant  to 
confess  a  judgment,  holds,  though  others 
not  in  cuatody  join  therein  as  sureties, 
Valentine  v.  Qulland,  3  Taunt.  49. 

(b  3)  When  requisite  or  not,  in  particular 

instances. 

1.  The  court  will  not  set  aside  a  war- 
rant of  attorney,  from  its  having  been  given 
by  a  defendant  in  custody,  without  an  attor- 
ney on  his  behalf  being  present,  if  exe- 
cuted purposely  to  cheat  the  plaintiflT. 
Giltman  v.  Hiu,  Cowp.  141. 

8.  If  a  defendant,  on  being  arrested  by 
a  sheriff 's  officer,  give  a  cqgnovit  to  the 
plaintiff,  who  was  Uie  attorney  in  the  caase, 
without  an  attorney  being  present  on  his 
part,  such  cognovit  is  void,  although  the 
plamtiff  swore  that  he  did  not  know  that 
the  defendant  was  in  custody,  and  sdthoQgh 
he  was  unattended  by  the  officer.  Webk 
\.  Jspinail,  1  Moore,  438. 
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(bs)  Who  ecmsidered  Oi. 

u  A  warrant  executed  in  the  presence 
of  one  produced  by  the  defendant  as  the 
attorney  on  his  part,  is  valid,  though,  in 
fact,  he  is  not  an  attorney.  Jeyes  v. 
Boothy  1  B.&P.  97. 

s.  The  presence  of  an  attorney,  though 
I  stranger  to  the  defendant,  and  introduced 
by  the  plaintiff's  attorney,  who  objected  to 
wait  until  the  defendant  sent  {for  his  own, 
satisfies  the  rule.  Osborne  v.  Davisy  4 
Taunt,  797. 

3.  The  presence  of  the  plaintiff's  attor- 
ney, though  nominated  by  the  defendant, 
is  not  sufficient  to  give  validity  to  a  War- 
rant of  attorney  signed  by  him  when  In 
custody.    HtUson  v.  Hutson^  7  T.  R.  7. 

4.  An  attorney  must  be  present  when  a 
defendant  in  custody  gives  a  cognovit.  The 
presence  of  his  cleric  is  not  safBcient, 
tkongh  he  approved  the  cogrurDtt,  and  sent 
him  with  it,  Paul  v.  Ckacer,  a  Taunt. 
360. 

(c)   Qf  the  remedy  in  case  of  impoiiiion' 

Though  a  prisoner  be  not  strictly  within 
the  rule  of  K.  B.  15  Car.  II,  relative  to 
warrants  to  acknowledge  judgment  given 
by  priaoner,  the  court  will,  nevertheless, 
relieve  hiai  from  imposition.  Parkmson 
V,  CattKf,  3  T.  R.  616. 

V.   As    TO  WHEN  A  PRISONER  IS  OR  IS 
NOT    S0PERSEDEABLE* 

(a)  General  ruie, 

(a  t)  In  relation  to  the  custody* 

A  prisoner,  in  cusU)dy  of  the  sheriff, 
shall  be  discharged  00  cooc^non  bail  for 
want  of  declaring  in  due  time,  the  same  as 
if  in  custody  of  the  marshal.  PuUen  v. 
Whiie^  3  Burr.  144JB. 

(b)  Prom  delay^'-^eneral  rule 

1.  In  C.  B.  the  defendant  is  not  super- 
ttdeable  till  the  end  of  the  term  after  that 
iQ  which  the  process  is  returnable,  a  BUl. 
1)43. 

s.  There  must  be  exceptions  to  tbe  Ike- 
nd  meaning  of  every  rule,  where  the  letter 
^ould  work  an  injustice,  or  contradict  the 
ipirit  of  the  rule:  And,  therefore,  the 
court  refosed  to  discharge  out  of  custody, 
for  want  of  proceeding  against  a  pneoner 
within  two  terms,  where  there  was  amis- 
take  occasioned  by  two  being  of  the  same 
surasme.    ~—  v.  Psrkes,  Lofll.  «74. 


(  c )  From  delay j^dn  murender  in  dkekarge 

rfbaU.  ^ 

A  defendant  who  surrenders  himself  in 
discharge  of  his  bail,  shall  be  discharged, 
for  want  of  being  charged  in  custody 
within  two  terms.  Russell  v.  Stewart^  3 
Burr.  1787. 

(d)  From  delay ^ — fending  a  treaty  of 
^  compromise. 

While  a  trea^  subsists  between  the 
plaintiff  and  the  defendant,  a  prisoner,  the 
plaintiff  is  not  obliged  to  declare  against 
him  within  two  terms.  Walter  v.  Stewart^ 
3Wil8.  455;  s  B!k.  918. 

(e)  From  delt^^^pendi^g^nor, 
A  plaintiff  may  shew  for  cause  againtt 
a  supersedeas  issuing,  that  the  defendant 
haasaed  out  a  writof  error  before  tiie end 
of  the  two  terms,  Qarraity.  ManteH^  a 
Wils.  380. 

(f)  From  delay  ^ — in  not  signing^  docketting. 
or  entering  judgment. 

1.  A  defendant  in  custody  is  supenedt- 
able,  if  final  judgment  is  not  sigpoed  within 
throe  terms,  inclusive,  after  declaration 
delivered.    Knight  v.  Parker,  %  Blk.  759- 

2.  A  prisoner  in  execution  is  not  super- 
sedeable,  on  the  ground  that  no  judgment 
was  docketted  and  entered  up  on  the  roll 
at  the  time  of  charging  him.  Pariente  v- 
Castle,  3  B.  &  P.  163. 

(g)  From  delay ^ — tn  not  charging  in 

execution. 

1.  A  9urreqder  in  discharge  of  bail  in 
vacation  after  verdict,  is  conaideredf  with 
reference  to  the  rule  for  dunging  i^  exe- 
cution, as  a  surrender  not  of  the  preceding 
but  subsequent  term;  therefore,  the  plain- 
tiff has  until  tbe  end  of  the  term  Collowing 
the  subsequent  term  for  charging  in  exe- 
cution.    Smith  V.  J^erySf  6  T.  R.  777. 

2.  The  nile  of  K.  B.  Hil.  <86  Geo.  IH , 
direds  that  aprisoaer  ahaU  be  charged  in 
execution  within  two  terms  next  after 
trial  had,  or  final  judgment  obtained,  the 
term  of  the  trial  or  judgment  to  be  one. 
The  words  '*  final  judgment,''  m^|ui  judg- 
ment without  a  trial ;  so  that  if  a  trial 
has  been  had,  the  two  terms  are  reckoned 
fi^m  that  of  the  trial,  and  not  from  that  of 
the  judgment.    Heaitnn  v.  Whittaker^  4 

E«rt,349- 

3.  Notwithstanding  the  allowanee  of  a 

writ  of  error,  a  prisoner  may  be  charged 
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>  in.  execution.  FMer  v.  'M^Namara^  i 
B.  &  P.  292.    S^  infrCy  (h),  pi.  2. 

4.  Finaljudgmem  being  obtained  against 
a  prisoner  in  Michaelmas  term,  the  plain- 
tiffs being  then  bankrupts,  held  that  the 
asu^nees  could  not  charge  him  in  execu- 
tion in  the  Hilary  term  succeeding,  being 
prevented  by  defendant's  plea  to  their 
scire  facias.     Bibbins  v.  Mantell^  2  Wils. 

378. 

(h)  From  delay ^ — in  the  case  of  joint 

defendants, 

1.  One  of  two  prisoners  sued  jointly, 
who  has  suffered  judgment .  by  definilt  is 
not  supersedeable  as  for  a  noncompliance 
with  the  role  to  proceed  to  trial  or  judg- 
'  mail  wi&ia  three  terms,  where  the  plain- 
tiff, within  that  time,  proceeded'  to  trial 
agBiBStthe  other,  and.  thereupon  assessed 
damages  against  the  former.  fFriglesworth 
V.  IVrigkt,  13  East,  167. 

2.  If  on  a  judgment  in  K.  B.  against 
two,  one  '  alone  brings  error,  the  writ 
nevertheless  removes  the, record,  so  that 
no  execution  can  go  against  the  other. 
Hence,  if  he  is  a  prisoner,  he  need'  not, 

•  for  he  cannot)  be  charged  in  axecution, 
until  the  record  is  remitted.  Laroche  v. 
Washough,  2  T.  R.  737.     See  supra,  (g), 

pl-3- 

(i)  From  the  creditor  smitig  out  a  commission 
of  bankrupt^, 

A  plaintiff's  suing  out  a  commission  of 
bankrupt  against  a  defendant  in  execution, 
is  no  ground  at  law  for  discharging  him 
out  of  custody.  M*Master  v.  KeU,  1 
B.  &  P.  302. 

(k)  From  the  death  of  the  creditor  without 
a  ^Representative. 

After  the  lapse  of  a  reasonable  time 
from  the. death  of  the  plaintiff,  and  no 
probate  or.  administration  granted,  the 
defendant  in  execution  will  be  discharged 
on  notice  to  .the.  plaintiff 's  family,  and  no 
cause  shewn.  Broughton  y.  Martin,  1, 
B.  k  P.  176;  Parkinson  v.  Horhcky  2 
N.R.  240. 

VI.   On  the   supersedeas   of   a 

« 
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(a)  Application  for,  when  made, 

1.  By  rulejof  K.  B.  2  Geo.  I,  unless  the, 
plaintiff  proceed  to  trial  orjudgment  against 
a  prisoner  within  three  terms,  he  is  entitled 
to  be  discharged.     He  cannot  apply  until 


the  expiration  of  the  third  term.    Thomas 
v.  Prichard,  4  T.  R,  664. 

2.  Where  a  prisoner  is  entitled  to  be 
superseded,  he  may  apply  for  his  discharge 
at  any  time.  Where  he  seeks  to  be  dis- 
charged upon  the  ground  of  an  irregularity 
in  the  proceedings  against  him,  he  must, 
like  every  other  defendant,  apply  promptiy. 
Robertson  y.  Douglas,  1  T.  R.  191. 

3.  The  rule  that  a  prisoner  who  is  once 
supersedeable  is  always  so,  means,  so 
long  as  he  remains  in  the  same  custody, 
and  under  the  same  process.  If,  there- 
fore, a  prisoner  on  mesne  process  is  super- 
sedeable for  any  irregularity,  and  having 
an  opportunity  neglects  to  insist  upon  it, 
until  after  he  has  been  charged  in  execu- 
tion, he  waives  his  right.  Rose  v.  Christ— 

field,  iT.R.  591. 

4.  A  prisoner  supersedeable  from  irre- 
gularity of  proceeding,  must  object  in  the 
first  instance ;  hence,  if  it  consist  in  the 
not  having  filed  a  bill  in  due  time,  he 
waives  the  objection  by  afterwards  plead- 
ing.    Pearson  v.  RawUngs,  1  Eaat,  77. 

(b)  Subsequent  proceedings  to,  form  of. 

After  a  prisoner  has  obtained  anyirr^r- 
deas,  all  subsequent  proceedings  against 
him  must  be  as  against  persons  at  large. 
Though  he  waives  an  irregularity  in  this 
particular  by  delay.  Gehegan  v.  Harper, 
1  H.  B.  251. 

(c)  Legal  effect  of, — whether  a  discharge 

of  the  debt. 

A  supersedeas  after  judgment  of  a  de- 
fendant in  custody,  does  not  discharge  the 
debt;  and  therefore  cannot  be  pleaded 
to  an  action  of  debt  on  the  judgment. 
Topping  V.  Ryan,  1  T.  R.  273. 

VII.  On  the  discharge  op,  uhdkr 
STAT.  48  Geo.  Ill,  c.  123. 

(a)  Statute,  whether  applicable  to  criminal 

cases. 

The  statute  48  Geo.  Ill,  c.  123,  which 
entities  R  defendant  to  be  discharged  out 
of  custody,  after  having  been  twelve 
months  in  execution  for  damages  not  ex- 
ceeding 26/.  applies  to  civil  not  criminal 
proceedings.  Hence,  where  defendant 
coming  up  to  receive  judgment  on  an  in- 
dictment for  an  assault,  it  was  agreed  that 
the  parties  should  go  before  the  master, 
who  thereupon  awarded  13/.  139.  to  the 
prosecutor,  for  damages, and 60 ^  i*js.  'jd, 
for  his  costs.     Held,  that  the  defendant 
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was  not  entitled  to  be  diKharged  under 
this  statute.  Rex  v.  DufmCj  2  M.  &  S. 
201. 

VIIL  On  the  bill  against  a  pei- 

SONER. 

(a)  IVken  requisite. 

In  actions  by  bill  in  K.  B.  the  delivery 
of  a  declaration  to  a  prisoner  is  a  nullity, 
unless  a  bill  has  been  previously  filed; 
nor  is  the  objection  waived  by  his  allowing 
the  plaindiTto  sign  judgment  for  want  of 
a  plea.     Nowell  v.  Bingkamf  4  East,  16. 

IX.  Pleadings   and    practice  re- 
lative TO. 

(a)  Relative  to  the  declaration, 

(a  1)  The  court  in  which  to  declare  on  a 

removal,  defined. 

If  a  priaoner  is  removed  from  the  K.  B. 
prison  to.  the  Fleet,  before  declaration  de- 
livered, the  plaintiff  may  either  retain  the 
cause  in  K.  B.  and  bring  it  back  by  habeas 
corpus,  for  the  purpose  of  declaring  against 
the  defendant,  or  declare  against  him  in 
the  Fleet.  Sherson  v.  Hughes,  5  T.  R.  35. 

(a  2)  The  time  for  declaring,  hotv  computed. 

The  two  terms  limited  for  declaring 
against  a  prisoner  are  reckoned,  not  from 
the  time  of  arrest,  but  from  the  return  of 
the  writ.  Richardson  v.  Richardson,  6 
T.  R.  547. 

(a  3)  Whether  to  he  delixered  or  filed. 

By  the  statute  4  &  5  W.&  M.  c.  2I, 
where  a  defendant  is  in  actual  custody, 
the  declaration  in  the  suit  in  which  he 
has  been  arrested,  must  be  delivered, 
either  to  himself  personally,  or  to  the 
gaoler.  The  statute  not  having  provided 
for  the  case,  where  the  plaintiff,  at  whose 
suit  he  is  in  custody,  has  served  him  with 
process  in  a  subsequent  action  for  a  dif- 
ferent cause,  the  declaration  in  that  action 
may  be  filed.  Robertson  v.  Douglas, 
I  T.  R.  XQi. 

(a  4)  On  the  delivery  of, — general  rule, 

1.  A  copy  of  the  declaration  must  be 
delivered  to  the  prisoner,  as  well  as  the 
declaration  entered,  before  the  expiration 
of  the  term  next  after  the  process  is  re- 
ttimable.     Bh/th  v.  Harrison,  1  B.  &  P. 

535- 

3.  A  declaration  must  be  served  on  a 

prisoner,  or  left  with  the  turnkey,  though 


he  has  appeared  by  attorney.   ^Clavey  v. 
fVatts,  2  Blk.  786. 


(a  5)  On  the  dditery  of, — m  vacationtimei 

A  declaration  may  be  delivered  against 
a  prisoner  in  vacation,  by  the  same  plain- 
tiff  who  had  arrested  him.  Heron  v. 
Edwards,  8  T.  R.  643. 

(a  6)  Mode  of  describing'  a  committitur 

in  K,B. 

A  conmittitur  to  the  custody  of  the 
marshal  of  the  K.  B.  prison,  on  a  habeas 
corpus,  is  not  a  matter  of  record ;  wherefore 
it  need  not  be  averred  in  pleading  with  a 
prout  patet  per  recordum;  and  if  it  be,  the 
allegation  may  either  be  rejected  as  snr- 
plusage,  or  is  sufiiciently  proved  by  the 
production  of  the  writ  with  the  commit' 
titur  annexed,  by  the  clerk  of  the  papers 
of  the  K.  B.  prison,  with  whom,  as  ser- 
vant of  the  marshal,  soch  papera  are 
usually  deposited.  Wigley  v.  Jones,  5 
East,  440;  1  Smith,  457.  Vide  supra, 
602,  IV,  (a) ;  Turner  \.  Eyles,  3  B.  & 
P.  456. 

(b)  Relative  to  the  plea, 

(b  i)  Whether  to  plead  to  the  declaration 

delivered,  ot  to  that  filed. 

If  a  prisoner  pleads  to  a  declaration  de- 
livered to  him,  he  needs  not  plead  to  the 
same  declaration  afterwards  filed.  Traak 
V.  Paravicinij  4  Taunt.  554. 

(b  2)  Filing  of,  how  computed. 

A  plea  filed  by  a  prisoner,  is  only  well 
filed  firom  the  time  oif  notice  given,  TAo- 
mas  V.  Prichard,  4  T.  R.  664. 

(b3)  Notice  of. 

A  plea  filed  by  a  prisoner  as  of  a  term 
antecedent  to  that  in  which  he  is  bound  to 
plead,  is  a  nullity,  unless  he  gives  notice 
to  the  plaintiff.  Parkinson  v.  Thonqtson^ 
8  T.  R.  596. 

'(b4)  Demand  of 

1.  In  the  K.  B.,  if  a  prisoner  is  in'  cus- 
tody of  the  marshal,  there  must  be  a  de- 
mand of  a  plea ;  secus,  where  he  is  in 
custody  of  the  sheriff.  In  the  former  case 
he  is  in  court,  in  the  latter  not  Rose  v. 
Christfield,  iT.R.  591. 

2.  A  prisoner  who  is  prevented  justi- 
fying bail,  by  the  plaintiff 's  desiring  to 
inquire  into  their  sufficiency,  is,  from  th^ 
time  of  his  notice  of  Justificivtion,  entitled 
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to  the  demand  ef  a  plea.  Davies  v.  Chip* 
pendaie,  d  B.  &  P.  36?. 

(c)  Rekiice    to    the  marshoF^  gcknow- 

iedgmeni. 
(c  1)  As  of  what  term. 

.  Tl)e  ttarshal's  acknowledgment  of  the 
defendant's  being  in  bis  custody,  must  be 
of  the  9ame  term  in  which  he  is  charged 
in  e^teeiition  $  otherwise  he  is  entitled  to 
his  discharge.  Fisher  v.Stanhope^  1 
T.  R.  464. 

X.  Of  EvioEircE  relative  to. 

(a)  The  dtt^-hook  of  the  pruon^  evidence 

of  wh^. 

The  day-book  of  a  public  prison  is  in- 
AdmiMible  to  provd  the  canse  of  a  pri- 
aonef's  commitment.  Saite  v.  Thomas^ 
3B.&P.  i»8. 

Xi.  Whef  coksideHed  IV  cam iVAL, 

IrHEK  IX  CIVIL  CXTSTODT. 

An  attaichment  for  noA-payment  of 
cests  is  considered  a  civil,  iM  a  criminal 
process;  therefore  a  party  in  custody 
ander  it,  may  be  detained,  or  charged  on 
civil  process  in  another  action,  without 
leave  of  the  court,  of  a  judge's  order. 
Bonqfoue  v.  Schoole^  4  T.  R.  316. 

Xtl*   Of  CIVIL  PROCEEDIKGS  AGAINST 
^  A      PRISOKEE      IK      CRIMINAL 

CUSTODY. 

A  party  in  custody  on  criminal  pro- 
test; cammt  be  charged  with  a  civil  action 
io  the  C.  B.  fFM  v.  t>m44,  9  N.  R. 
«46- 


TO     PRIZE  AND  PRIZE  MONEY. 

(c)  On  u  joint  captwt  by  jima- 
teerSf  p.  818. 

(d)  Of  a  second  captain^  p.  81 8« 

(e)  Of  an  qficer  not  belonging  to 
the  ship,  p.  819. 

II.  Relative  to  flao-officers. 

(a)  Who  are  considered  such,    p. 
819. 

III.  Relative  to  commanders* 

(a)  JFho arc  considered  at,  p.  819* 

IV.   On    TflE    ASSIGNMEI^T   OF.  , 

(a)  Itsform^  p.  JBso, 

v.  Relative  to  the  proceeds  or. 

(a)  Of  the  title  to  interest  made 
thereon^  p.8so» 

.VI.   CONSTRXJCTIOir     OF     PROC|:«AMA- 
TiONS    relative   TO. 

(a)  Ofl^g^,  p.8ao. 

(b)  Of  iSoo,  p.  8iao. 

VII.  Statutes  relative  to. 

(a)  33  Oeo.  Ill,  c.  3«,  p.  Sao. 

VIIL  Of  THE  REMEDY  FOfc  INJURIES 
RESULTINO  FROM  A  CAPTVRl^ 
AS,   p.  880. 


Htf*i 
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privt  council. 

Law  COMMITTER   OF. 

(a)  Primhegiof  to  take  the  opinion  of  a 

court  of  kno. 

The  law  committee  of  the  privy  coun- 
cil cannot  send  a  case  to  a  court  of  htwfor 
their  opinion.    DougL  344,  n. 
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L  Of  the  title  to. 

^)  When  it  ifeHs,  p.  8i8« 
(b)  Hoo  determinedj  p.  818, 
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I.  Of  the  title  to. 

(a)  When  it  vests. 

No  right  vests  under  the  prise  acts  in 
the  captor,  until  ultimate  adjudication  by 
the  prize  courts  Home  v.  Earl  Catnden, 
a  H.  B.  533. 

(b)  Haw  determined 

The  title  to  prize-money  must  be  de- 
cided by^  the  king's  proclamation  for  its 
distribution.  Sutton  v.  Johnstone,  1  T.  R. 
508. 

(c)  Oil  a  joint  capture  by  pH/onteers^ 

Where  there  is  a  joint  captnre  by  several 
privateers,  they  are  to  share  iA  proportion 
to  the  number  of  men  in  each.  Roberts  v. 
Hartley^  DougL  311. 

(d)  Of  a  second  captain^ 

A  second  captain  appointed  by  the  Ad^ 
miralty,  on  board,  and  commanding  as 
sacb  at  the  time  of  capture,  is  entitled 
to  share  as  a  captain,  under  the  prize  pro* 
clsmation  of  95  Nov.  1795.  Waterhauss 
V,  Jr9%,  9  East;  507^ 
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(e)  (Y  a»  t^ker  tioi  btknging  tQ  the  iUp. 

A  csptain  of  msffines  who  happens  to 
be  on  board  a  oian-df-war,  when  she  takes 
a  prize,  but  does  not  belong  to  her  com- 
plementy  shares  only  as  a  passenger. 
Wefmy*  v.  Linzeef  Dougl.  324. 

IL  Relatite  to  flao-officers. 
(a)  Who  are  considered  such. 

1.  Under  the  prize  proclamation  of 
1797,  that  officer  is  entitled  to  the 
fiag-^ghth,  who  was  the  efective  com- 
toander  on  the  station  at  the  time  of  cap- 
ture; and  not  the  nominal  one,  who  is 
returning  home,  leaving  the  ships  behind 
under  his  command;  and  this,  whether 
he  succeeded  to  the  command  by  seniority, 
or  voiAer  an  express  conrniission,  and 
though  the  capture  was  made  by  certain 
ships,  previoDS  to  the  time  from  which 
alofie  die  officer  returning  home  had  di- 
rected  that  bis  successor  should  consider 
them  as  under  his  command,  (the  former, 
in  this  case,  had  passed  the  limits  of  his 
statioa  when  the  capture  was  made),  since 
he  Smd  no  right  so  to  limit  his  authority. 
Lord  Nelson  v.  Tucker,  4  East,  238,  re- 
versing the  judgment  in  3  B.  &  P.  357 ; 
I^rd  Keith  v.  Frtn^k,  4  East,  a6i. 

2.  Where  a  captain  under  the  command 
of  a  flag-officer,  had  quitted  his  station  in 
disobedience  of  orders,  but  with  a  view  to 
the  service  of  his  country,  and  for  which, 
therefore,  he  received  the  approbation  of 
the  Admiralty,  and  thereupon  took  a  prize; 
held,  that  the  flag-officer  was  not  entitled 
to  the  flag-^ghth  under  the  proclamation 
of  1795,  as  be  was  neither  actually  on 
board  nor  even  impliedly  directing  or 
assisting  in  tlie  capture.  Harvey  v.  Cookey 
3  Smith,  341 ;  6  East,  220. 

3*  Unless  by  the  special  terms  of  his 
comixiis8i<m,  a  ship  detached  by  one  com- 
manding officer  within  the  limits  of  an- 
other's command,  ceases,  whilst  within 
them,  to  be  under  the  command  of  the 
former,  who  therefore  is  not  entitled  to 
the  (lag-eightli  under  the  proclamation  of 
1797»  ^  ^  capture  made  therein.  Holmes 
V.  Rainier f  8  East,  502. 

4.  Even  admitting  that  the  commander 
upon  one  station  may  annex  to  his  com- 
mand, a  cruiiier  put  by  the  Admiralty 
under  the  command  of  an  admiral  upon 
another  station;  still  he  cannot  entitle 
himsdf  to  share  in  the  prizes  she  may 
lake  whilst  cruizing  under  the  orders  he 


[  amy  bate  given  to  her,  unlese  taken  during 
such  time  as  she  cfuizes  within  the  limks 
of  his  statioii.  Lady  Gardner  v.  Xyn^, 
13  East,  674. 

5.  A.  is  an  officer  commanding  on  one 
station ;  B.  ia  an  officer  commanding  oft 
another*  A.  takea  a  vessel,  under  author 
rity,  from  B's  station,  over  which)  having 
performed  the  destined  service,  A.  has  no 
farther  controuL  Notwithatanding  this, 
however,  he  sends  the  vessel  to  cruize  on 
a  particular  service,  and  as  it  happens, 
within  the  limits  of  B.'s  station,  to  which 
station,  too,  the  ship  ought  to  have  re- 
turned. Whibt  there,  she  makes  a  cap- 
ture. Held,  that  B,  and  not  A,  was 
entitled  to  the  flag-eighth.  A,  was  not 
entitled,  for  she  was  not  on  his  station 
when  she  gave  chase,  nor  under  his  ordera: 
The  commanding  officer  of  the  station 
therefore  was,  and  that  was  B.  Drury  v« 
Lady  Gardner ,  2  M.  &  S.  150. 

6.  An  expedition  is  sent  against  Holland 
under  the  command  of  A^  with  instruc- 
tions that  if  the  co-operation  of  B,  an 
admiral  commanding  on  another  station, 
might  become  necessary,  he.  A,  was  upon 
joining  B,  to  put  himself  and  his  fleet 
under  B/s  orders.  The  co-operation  of  B. 
is  deemed  necessary,  and  A.  joins  and 
puts  himself  under  B.'s  orders.  B.  sends 
proposals  to  the  enemy  for  surrendering 
their  fleet,  but  before  they  agree  to  sur*' 
render,  he  sets  sail  for  England  with  hia 
squadron ;  and  when  they  agree  is  out  of 
sight  and  hearing.  Held,  that  A,  and 
not  B,  was  entitled  to  share  as  com- 
mander-in-chief, hord  Viscount  Duncan 
V.  Mitchelly  4  M.  &  S.  105. 

7.  Held,  that  under  the  prize  proclama- 
tion of  25th  June  1779,  a  flag-officer  waa 
not  entitied  to  share  in  a  f  rize  taken  bv  a 
vessel  detached  by  him  after  he  nad 
accepted  anodiier  command,  Chough  no 
successor  was  appointed:  Johnstone  v^ 
Margetson,  1  U.  B.  261. 

8.  A  commodore,  unieiM  authorized  by 
his  comn>i6sion#  cannot  appoint  a  cap- 
tain under  him.  And  such  appointment, 
though  afterwards  ratified  by  the  Admi- 
ralty or  the  crown,  will  not  entitie  him  to 
share  as  a  flag-officer,  except  from  th0 
time  of  ratification.  Donelly  v.  Popham, 
1  Tatmt.  1. 

HI.  Relative  to  commanders. 

(a)  Who  are  considered  as. 
1.  T)ie  person  who  stande  on  the  ship'a 
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bpoksaS'Captain  of  the  shipy  and  who  is 
actually  on  .board  at  the  time  of  capture, 
is  entiUedto  the  captain's  share  of  prize- 
money,  though  under  arrest,  and  though 
another  officer  was  oh  board  who  had 
been  sent  to  take  the  command.  Lumley 
T.  AUion,  8  T.  R.  234. 

8.  The  mate  of  a  revenue  cutter,  acting 
as  commander  under  a  temporary  appoint- 
ment made  by  the  comptroller  and  col- 
lector of  the  customs  at  die  port  to  which 
she  belongs,  was  held  entitled  to  share  as 
commander  under  the.  warrant  of  26th 
Nov.  1 803,  without  deducting  the  share 
of  a  deputed  mariner,  who  at  the  time  of 
the  capture  was  on  board  acting  as  matey 
by  like  authority.  And  this,  notwith- 
standing the  former  commander  whose 
•commission  as  such  had  before  been  with- 
drawn and  cancelled  by  order  of  the  com- 
missioners, was  afterwards  restored  and  a 
new  conmiission  granted  to  him,  bearing 
the  same  date  as  his  former  commission, 
which  was  before  the  prize  taken.  PiU 
V.  Ti^iory  11  Easty  414. 

IV.  Ok  the  assign  mekt  of. 
(a)  Its  form. 

The  right  to  prize-money  and  wages  of 
seamen  and  marines,  can  only  be  assigned 
in  the  form  prescribed  by  st.  86  Geo.  III. 
c.  63,  and  the  acts  therein  mentioned. 
Turtk  T.  Hartxoelly  6  T.  R.  426. 

V.  RSLATIVB  TO  THE  PE0CEB08  OF. 

(a)  Of  the  title  to  itUerest  made  t hereon. 

Interest  made  with  the  proceeds  of  a 
prize,  are  considered  as  part  of  the  pro- 
ceeds ;  therefore,  the  court  of  appeal,  on 
reversal  of  the  condemnation,  may  direct 
it  to  be  paid  bv  whoever  may  have  re- 
ceived it  as  such ;  therefore,  by  the  prize 
agent  WitUs  y.'The  Commtssianers  of 
Appeals  in  Prize  Causes^  5  East,  88 ;  1 
Smith,  339. 

yi.  'Construction  of  proclama- 
tions RELATIVE  TO. 

(a)  0^1797. 
The  commencement  of  a  commander- 
in-chiefs  departure  from  the  local  station 
of  his  command,  for  the  purpose  of  return- 
ing home,  leaving  his  fleet  behind,  n  e. 
leaving  it  for  all  effective  purposes  under 
the  controul  of  another  commander  com- 
petent, under  the  terms  of  the  prize  pro- 
clamation of  1797,  to  command  in  his 
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stead,  18  a  ^  returning  home''  within  the 
meaning  of  that  proclamatioa.  LordNelr- 
son  V.  TvchtTy  4  East,  238;  Lonf  KeUk 
V.  Pringk^  Id.  861. 


(b)  €f  1800. 

The  warrant  of  26th  June  1800,  does 
not  authorize  the  referring  of  the  qneatioa 
which  of  two  officers  was  commander-in- 
chief.  On  such  a  reference,  therefore, 
the  decision  of  the  referees  was  held 
not  to  be  conclusive,  being  unauthorized. 
Lord  Viscount  Duncan  v.  MitcheU^^  4  M. 
&  S.  105. 

VII.  Statutes  relative  to. 

(a)  33  Geo.  Ill,  c.  32. 

By  St.  33  Geo.  Ill,  c.  32,  the  parties 
shall  not  be  liable,  in  case  of  the  .reversal 
of  a  sentence  of  condemnation,  beyond  the 
net  value  of  the  proceeds  at  the  time  of 
the  sale  of  the  prize.  The  meaning  is, 
that  the  captors  Shall  not  be  charged  with 
the  value  of  the  prize  beyond  the  amount 
of  what  it  then  produced.  Therefore,  they 
are  chargeable  with  any  interest  made 
with  those  proceeds.  WiUis  v.  The  Com- 
misdoners  of  Appeals  in  Prize  Causes^  5 
East,  22 ;  1  SmiUi,  339. 

VIII.  Of  the  remedy  for  injuries 

RESULTING    FROK   A  CAPTURE 
AS. 

1.  Where  a  ship  is  hand  fide  seized  as 
prize,  the  owner  cannot  sustain  an  action 
in  a  court  of  common  law  for  the  seizure, 
though  she  be  released  without  any  suit 
being  instituted  against  her;  his  remedy, 
if  any,  being  in  ^e  court  of  Admiralty. 
Faith  V.  Pearson y  2  Mars.  133 ;  6  Tannt, 

439<i. 

2 .  Trespass  will  not  lie  for  an  impnaon- 

ment  which  was  merely  in  consequence 
of  the  capture  of  a  ship  as  prize,  although 
the  ship  shall  have  been  acquitted,  he 
Cans  V.  Edeny  Dougl.  594. 

3*  No  action  lies  for  goods  taken  on 
shore  as  prize  by  the  joint  operation  of  a 
fleet  and  army.  JUndo  v.  Rodney^  Dongl. 
613,  n. 
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I.  Of  process  in  general. 

(a)  Form  of. 

(a  1)  Whether  genernl  or  Jpe> 
cialy  p,  8ai. 
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(&2)  Siylc  9f  the  covrf, — haw  I 
faranestentid^i^,  822. 

<b)  To  whom  dineUd.       ' 

(b  1)  Where     the    sher^    is 

plainf^,  p.  8«a. 
Q>9)  InSattthxparkj^.S^i, 
(bg)  In  Durham,  p.  822. 
(b4)  In    Cambridgeshire,    p. 

822. 

(c)  U'here  executed. 

(c  1)  On  the  premises  of  a  third 
person^  p.  822. 

(c2)  J»  the  kin^s  palace, 
p.  822. 

(d)  Mode  of  exeeuting,  (infra,  II. 

(h).  III,  (b). 
(d  1)  By  breach  of  the  itmer 

door,  p.  823. 
(d  2)  By  breach  ^  the  outer 

door,  p.  823. 
(A3)  By  calling  others  in  aidj 

p.  823, 
(d4)  By  entering  under  a  false 

pretence,  p.  823. 

(e)  Just^katiom  under. 
(e  1)  In  relation  to  the  avowed 

jnfrjNMf^p.  823.     - 
(e  2)  The  process  of  an  inferior 

court,  p.  823. 
(e  3)  The  process  rf  a  foreign 

court,  p.  823. 

(f)  Indictment  for  obstructing  the 

execution  of*  ' 

(fl)  Of  shewing  that  the  officer 
had  authority  to  execute 
it,  p.  823. 

il.  Of  mesne  phocess. 

(a)  When  issuable,  p.  82J. 
(a  1)  Previous  to  the  cause  qf 

action,  p.  823. 

(b)  On  the  Joinder  of  parties  in, 

p.  823. 

(c)  On  the  teste  of,  p.  824. 

(d)  On  the  addition  of  the  flazer^s 

name  to  a  capias,  p.  824. 

(e)  When  made  returnable. 
(ei)  A    biU    of   Middlesex, 

p.  824* 
(e2)  J  testatum  capias,  ^,B2^, 

(f)  On  the  consequential  process. 
(fl)  Adistrtngasy-^ftheser" 

vice  to  xDorrant  its  issu- 
ing, p.  Sa^. 
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(f  2)  A  distrin^,  —  whether 
issuable  where  the  de^ 
fendant  is   abroad,   p. 
'824. 

(f3)  A  distringas, — (fa  testa- 
tum writ,  p.  824. 

(f  4)  A  distringas,'  of  the 
amount  of  the  levy  there- 
on, p.  824. 

(f5)  A  distringaSf'^-of  return- 
ing the  issues  thereon, 
p.  824. 

(f6)  A  distringas, — in  rela- 
tionto  ioGeo.III,c.50. 
p.  824. 

(f7)  A  distringas,-r-in  relation 
to  ^\&eo.  Ill,  c.  124, 
p.  825. 

(f  ^  An  attachment, — whether 
void    when    excessive, 
p.  825. 
(g)  Where  executed. 

(g  1)  In  the  case  of  a  bill  of 
Middlesex,  p.  825. 

(g  2)  In  the  case  of  a  latitat, 
p.  825. 

(g  3)  In  the  case  of  a  capias, 

p.  825. 
'(g4)  In    the  case  of  process 
directed  to  the  sheriff  of 
Northumberland,p^25. 

(h)  Mode  cf  executing. 

Qil)  ny   breach  of  an  inner 

door,  p.  ^5.      (Vide 

supra,  L  (d). 
(hs)  Bight    to    exact    surety 

money,  p.  825. 
(i)  On  the  service  of. 

(i  1)  In  a  letter,  p.  825. 

(i  2)  By  affixing  the  declaration 

in  the  (^ce,  p.  825. 
(i  3)  Time  of  service,  p.  825. 

See  Practice. 
(k)  On  the  copy  of  process. 

(k  1)  Variance  in,   the  conse-  ^ 

quence,  p.  825. 

(1)  On  the  notice  to  appear. 

(Xiy  When  re^^usite  or  not, 
p.  825. 

(1 2)  Want  df,  or  irregularity 

in,  the  consequences,  p. 
826. 

(1 3)  Form  of,  p.  826. 

(m)  Day  of  appearance,  how  com- 
puted, p.  826. 

(n)  Irregularities  in,  or  in  the  exe- 
cution or  service  of,  mode  of 
N 
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obfecting  to,  Mnd  hofw  waived j 
p.  826. 

(0)  How  affected  by  irrtgvlariiies 
in  the  affidavit  to  hold  to  bail, 
'    p.8a7. 

^p)  jMiti/icaiion  under. 

(pi)  Averment  of  previous  facts 

and  proceedings,  p.  827. 
(p2)  Averment    of  its  having 

issued  in  vacation,   p. 

827. 
(p  3)  ^^htre  the  premises  of  a 

Udrd  person  'have  been 

entered,  p.  827. 
(p4)  Of  aoerring   a    return, 

p.  827. 
(p  5)  Under  the  process  of  an 

inferior  court,  p.  827. 

(q)  Of  successive  writs. 

(q  1)  Legaiitif  of  a  quo  minus, 
after  common   process 
for    ike    same    cause, 
p.  827. 

(r)  Of  the  process  of  detainer. 
(r  i)  Whether  may  be  lodged 
aeainst  a  ^wUary  re- 
suMt  within  a  prison, 
p.  827, 

(s)  Of  the  process  on  a  justicies, 
p.  827. 

lU.   Or   FINAL   PftOCESS. 

(a)  On  the  precedence  of.  • 

(a  1)  Whether  toarved  by  delay, 
p.  827. 

(b)  On   the    mode  of  executing, 
Bupra,  I.  (d). 

(bl)  By  breach  of  aninner  door, 
p.  828. 

(c)  Justification  unden 
(c  1)  Averment  of  previous  pro- 
ceedings, p.  8s8. 

(c  2)  The  seizure  of  a  term,  p. 

828. 
(c  3)  QT  averring  a  return,  p. 

828. 
(c  4)  Under  tht  process  of  an 

inferior  court,  p.  828. 
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I.   Of  P&0C2B8  IN  GENERAL. 

(a)  Form  of 
(ai)   Whether  general  or  special, 

.  A  general  warrant  is  illeg^.  Money 
V.  Leach,  3  Burr.  1742;  1  BIk.  555; 
Wilkfs  V.  Wood^  Lofft.  1. 


(a  2)  5/^il^  {f  the  edurt,  h^  far  an 

essetOioL 

Style  of  tlie  txmtt  of  Kiag^a  Bettch  mis* 
taken  in  the  plaint  for  that  of  the  Common 
Pleas,  vitiataa  the  judgment.  Anon.  Loflt. 

184. 

(}))  To  whom  directed^ 
(b  1)  Where  the  sheriff  is  plaint^. 

Where  a  sheriff  is  plaintiff,,  a  latiiai 
(e.gr.J  directed  to  himself,  is  irregular. 
Weston  V.  Coulson,  1  BIk.  506. 

(ht)  In  Southioark. 

Process  from  the  superior  courts  to  be 
executed  in  Soiithwark,  must  be  directed, 
not  to  the  bailiff  of  that  borough,  but  to 
the  sheriff  of  Surry.  Bowring  y.  Prit- 
chard,  14  £ast,.289. 

(b  3)  In  Durhaau 

Though  it  is  informal  to  address  process 
to  the  sheriff  of  Durham  direct,  iniiead  of 
through  the  chamberlain,  the  writ  is  not 
void ;  therefore  a  bail  bond  taken  thereon 
is  good.    Jackson  v.  Hunter,  6T.  R.  71. 

(b4)  Z«  Cambridgeshire. 

TKe  officers  appointed  by  law  to  execute 
the  civil  process  of  Che  superior  tribunals, 
and'wfao  alone  are  dfiiceiB  of  the  court,  are 
the  sheriff  of  d)e  county,  and  the  lord  or 
bailiff  of  a  franchise  or  p«cidiar  jurisdic- 
tion ;  therefore,  such  process  directed  to 
the  bailiff  of  the  Isle  of  Ely,  instead  of  the 
sheriff  of  Cambridgeshire,  is  a  nullity,  and 
the  bailiff  a  treBpasser  for  executmg  it 
Grant  v.  Bagge,  3  East,  128. 

.  (c)  Where  executed. 
(c  1)  On  the  premises  of  a  third  person* 

For  the  purposes  of  executing  process, 
the  house  of  one  man  may  l»e  accounted 
that  of  another,  where  he  has  permittfid 
him  to  use  it  as  his  own  by  residence 
therein^    Sheers  v.  Brooksi  9  H.  B.  120. 

(c^)  In  the  June's  palace. 

1.  Process  out  of  the  Pabce  Court  at 
Westnjinster  magr  lawfully  be  executed 
within  the  palace^  though  the  king  is  ac- 
tually resident  therein^  a|id  no  leave  has 
been  obtained  from  the  Bo^d-.of  Green 
Cloth.     Rex  v.  Stobbs^  3T-R.  i^. 

)2.  Civil  process  caiiliot'be  exeq]ted  in 
any  of  the  king's  palaces  which  are  kept 
constantly  prepared  for  his  majesty's  re- 
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ception;  thoiigh  he  niaj  not  re&ide  therein. 
WuUery.  Miles,  lo  Eaat,  578. 

(d)  Mode  of  esecuHng. 

(d  1)  By  breach  of  the  inner  door. 

An  inner  door  may  be  broken  open  in 
the  execution  of  civil  process.  Lee  v. 
Gansely  Cowp.  1 ;  Lofft  375. 

(d  a)  By  breach  of  the  outer  door. 

1.  Outer  door  may  be  broken  in  exe- 
cuting process  for  a  contempt.  Burdett 
V.  Jbbot^  4  Taunt.  401. 

s.  If  a  bailiff  has  made  a  legal  arrest, 
and  the  prisoner  escapes,  he  may  justify 
breaking  open' the  door  of  the  house  upon 
fresh  suit  to  retake  him.  Lee  v.  Ganeeii, 
Lo§t  382,  390. 

(d  3)  By  calling  others  in  aid. 

in  the  execution  as  veil  c^  civil  as 
criminal  .process,  an  4>ffic«*  may  call  in 
the  agMstan<ae  of  others,  who  then  may 
justify  as  the  officer  may  do.  Grant  v. 
^gg^f2  East,  128. 

(d4)  By  entering  under  a  false  pretence. 

Though  a  bailiff  gets  in  under  a  false 
pretence,  yet  be  >rba  resists  him  does  it 
a^,  his  peru.  Rex  v.  Backhouse,  Lofil.  62 ; 
infra,  (e  i> 

(e)  Justification  under. 

(e  1)  In  relation  to  the  avowed  purpose. 

A  party  i^ay  justify  under  legal  pro* 
cess,  or  as  a  distress,  though  at  the  time 
he  assigned  a  different  cause  for  his  inter- 

Jerence.    Crgrather  v.  Ramsbottom,  7  T.  R. 
!^;  1  East,  142 ;  supra^  (d4). 

(e  2)  7^  process  of  an  inferior  court. 

In  justifying  uiider  authority  of  ^  in- 
ferior court,  it.  is  not  iMifficient  to  allege 
geo^rally^,thfit  they  had  jurisdiction  over 
the  subject  matter ;  it  m^st  be  stated  what 
t^e  j^nsdictiop  was,  and  then  such  facts 
ail^ed^aa  inay  e^ble  the  superior  court 
to  judge  wheUier  the  court  below  had 
jurisdiction  of  the  particular  cause  or  not. 
Cbllett  V.  Ixjrd  Keith,  2  East,  274. 

(e  3)  >  The  process  of  a  foreign  court* 

I.  A  justification  under  the  process  of 
a  6y^ign  coiirt^inust  state  all  facts,  which, 
if  they  did  ;iot  exist,  the.  defendant  would 
not  be  justified ;  and  it  seems  those  facts 
nmiit  be  atatiyi  with  ti^ot  dejgree  of  cer- 
laiii^,  that  if  issue  be  taken  on  them»  it 
ttaj.  b«  kiipwn.witb  precisi^m  whfit  the 
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exact  point  in  di^pate  is.    CoUettv.  Lord 
Keith,  2  East,  260. 

2.  An  averment  in  a  plea  of  justifica- 
tion under  the  process  of  a  foreign  court, 
that  the  defendant  was  ordered,  &c.  is  not 
a  sufficient  averment  that  he  acted  as 
officer  of  the  court  Collet t  \.  Lord  Keith, 
2  Eaat,  260. 

(f)  Indictment  for  obstructing  the  execu- 
tion of. 
{fi)  Of  shewing  that  the  officer  had  au- 
thority to  execute  it. 

1.  In  an  indictment  for  obstructing  aa 
officer  in  the  execution  of  process,  it  must 
distinctly  appear  that  he  was  authorized 
to  execute  it ;  and  therefore,  that  he  was 
an  officer  of  the  court;  which  does  pot, 
from  an  averment  that  the  judges  of  a 
court  of  record  for  the  town  and  county  of 
P,  by  their  writ  issued  out  of  said  Court, 
directed  to  A.  &  B.,  Serjeants  at  mace  of 
the  said  town  and  county,  did  command 
them,  &c.'  Hex  V.  Osmer,  5  East,  304; 

1  Smith,  555, 

2.  Where  a  general  verdict  for  the 
crown  is  given  on  an  indictment  for  as- 
saulting and  obstructing  an  officer  in  the 
execution  of  process,  wliich,  it  appears,  he 
was  not  authorized  to  execute,  it  will  be 
intended,  that  the  assault  was  for  pre- 
venting what  would  have  been  an  unlaw- 
ful proceeding,  and  the  judgment  therefore 
will  be  arrested  in  toto.  Rex  v.  Osmer, 
5  East,  304 ;  1  Smith,  555. 

II.  Of  mesne  fkocess. 

(a)  When  issuable. 

(a  1)  Previous  to  the  cause  of  action. 

1.  As  well  a  bailable  as  a  common 
writ  may,  in  suits  by  bill,  be  sued  out 
before  the  cause  of  action  accrued.  Foster 
V.  Bonner,  Cowp.  454;  ^<^*^  ^'  t^Hd- 
ing,  7  T.  B.  4.  Though  it  seems  ah 
action  lies  for  a  malicious  arrests  Sivan- 
coil  V.  Westgarth\  4  East,  74. 

2.  As  a  latitat,  u>  a  capias,  i;n.ay  be  sued 
out  before  the  cause  of  action.  Davis  v. 
Oxoen,  1  B.  &  P.  342  ;     Lee  v.  Clarke, ' 

2  East^  333;  semble,  contra. 

(b)  On  the  joinder  of  parties  in. 

In  bailable  actions^  several  defendants 
for  distinct  apd  .^parate  demands,  cannot 
loe  joined  in  the  same  writ  or  in  the  same 
affi4ayit.  SecMfi^  jn  actions  n^t  bailable. 
Uaiand  V.  Johnson,  4  T.  R.  685 ;  Hoilani 
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V.  Richards,  697,  n.  (b) ;  Yardley  v.  Bur- 
gessy  Id.  n. 

(c)  On  the  teste  of,. 

1.  If  a  latitat  bean  teste  out  of  term, 
it  is  void.  Hart  v.  Westofij  5  Burr.  2586. 

2.  Process  sued  out  in  term  time,  may 
be  tested  as  gf  the  preceding  term.  Young 
V.  JViUon,  5  Taunt.  664. 

(d)  On  the  additon  of  thejilazer's  name  to  a 

capias. 

The  blazer's  name  need  not  be  added  to 
a  common  capias.  Frost  v.  E^ksj  1  H.  B. 
120. 

(e)  When  made  returnable. 
(e  1)  A  bill  of  Middlesex. 

A  bill  of  Middlesex  maj  be  'returnable 
the  day  it  is  sued  out.  Oxlade  v.  Davidson, 
4  T.  R.  61Q. 

(e  a)  A  testatum  capias. 

Proceedings  will  be  set  aside  where  a 
testatum  capias  is  returnable  on  a  day 
certain.    Inman  v«  Huish,  2  N.  R.  1 33. 

(f)  On  the  consequential  process. 

(f  1)  A  distringas,--^  the  service  to  war- 
rant its  issuing. 

1.  Service  of  venire  facias  ad  resp.  by 
leaving  it  with  a  clerk  of  the  defendants, 
at  their  counting-house,  not  sufficient  to 
obtain  distringas,  though  after  several  in- 
effectual calls  made  for  the  purpose  of 
personal  service*  M^Nabb  v.  Ingham, 
8  Price,  g. 

a.  Service  of  venire  facias  ad  resp. 
served  on  defendant's  servant  at  his 
clwelling-house  during  his  absence  abroad, 
not  sufficient  to  warrant  a  distringas ;  jior 
will  tlie  court  grant  a  rule  to  shew  cause 
why  such  service  should  not  be  sufficient 
Caulin  v.  Lawley,  bart.  2  Price,  1 2. 

3.  Where  the  defendant  is  gone  abroad, 
the  service  of  the  sherifTs  summons  grant- 
ed on  a  writ  of  venire  facias  ad  responden- 
dum, at  his  last  place  of  abode,  is  regular. 
West  V.  Dalton,  Forrest.  29. 

4.  The  court  will  not  grant  a  distringas 
against  a  defendant  who  has  not  been 
aenred  with  process,  other  than  by  delivery 
of  it  to  a  person  at  whose  house  be  had 
recently  resided,  unless  it  appear  that  he 
then  lived  there*  Hortonv.  Peake,  1  Price, 

309. 

5.  Service  of  venire  facias  at  the  dwel- 
ling-house, on  defendant's  wife,  is  good, 


and  the  court  will  thereupon  grant  a  dis- 
tringas.   Hall  V.  Franklm,  2  Price,  4. 

(f  2)  A  distringas,— whether  issuable  where 
the  defendant  is  abroad, 

1.  The  service  of  a  summons  and  exe- 
cution of  a  distringas  at  the  defendant's 
house  who  had  gone  abroad,  leaving 
anodier  in  possession  of  it,  is  regular. 
Staines  v.  Johagmat,  1  B.  &  P.  200. 

2.  A  distringas  against  a  defendant 
abroad,  for  a  demand  contracted  by  him 
during  his  abeense,  is  regular.  Gumey  v. 
Hardenberg,  1  Taunt  487. 

3.  The  court  will  not  grant  a  distringas 
to  compel  an  appearance,  on  the  ground 
that  the  defendant  is  out  of  the  kingdom. 
Jordan  v.  Bell,  1  Mars.  292. 

^4.  The  affidavit  for  a  ^ringas  against 
a  defendant  abroad,  must  state  that  he  is 
absent,  in  order  to  avoid  process.  Jordan 
V.  Pells;  Renskaw  v.  Leame;  5  Taunt  703. 

(f3)  A  distringas, — (fa  testatum  writ.  ' 

In  suits  against  privileged  pereons,  a 
testatum  distringas  issued  into  a  different 
county  to  that  in  which  the  action  13 
brought,  and  into  which  the  original  sum^ 
mons  9iiddistringas  have  issued,  is  r^^ular. 
Bloxham  v.  Surtees,  4  East,  162. 

{i^)A  distringas, ^^f  the  amount  of  tie  levy 

thereon. 

1 .  Under  a  distringas  to  compel  appear- 
ance, forty  shillings  only  can  be  levied  the 
first  time.  Bloxam  v.  Surtees,  4  East,  162. 

2.  Rule  as  to  the  increasing  and  sale  of 
issues  on  writs  of  distringas.  C.  B.  Trin. 
38  Geo.  Ill,  1  B.&P.  312. 

(f  5)  A  distringas, — of  returning  tie  is- 
sues thereon. 
Where  a  defendant  stands  oat  several 
distringas,  the  terms  on  which  the  issues 
will  be  returned,  are  in  the  discretic^  of 
the  court  Cazalet  v.  Dubois,  l  B. 
&  P.  81. 

(f  6}  A  distringast-^in  relation    to    10 
Geo.  Ill,  c.  50. 

1 .  The  costs  of  issuing  writs  of  distrin- 
gas under  10  Geo.  Ill,  c.  50,  are  to  be 
paid  before  appearance,  though  no  issues 
be  levied.  Martin  v.  Townsend,  5  BurTi 
2725. 

2.  Statute  10  Geo.  Ill,  c  50,  extends 
to  all  writs  of  distringas,  as  w^  those 
issued  against  members  of  parliament  as 
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otken^,  Raban   r.  flaistoioej   5  Burr. 
3726. 

(f  7)  J  distringas^^in  relation  to  Si  Geo. 

Ill,  c.  134. 

1.  The  Stat  51  Geo.  Ill,  c.  124,  8.2. 
does  not  extend  to  counties  palatine. 
(iiuerey  iwjiether  it  extends  to  the  exche- 
quer? Moorc  V.  TV^/or,  5  Taunt.  69. 

2.  Where  a  defendant  is  abroad,  a 
plaintiff  may  still  (since  51  Geo.  Ill, 
c.  124,)  issue  a  distringas ^  on  service 
of  the  venire  facias^  for  the  purpose  of 
compelling  his  appearance  thereby,  as  he 
might  have  done  before  the  act;  but  not 
for  the  purpose  of  enabling  the  plaintiff 
to  enter  an  appearance  for  him,  in  order 
to  proceed  to  final  judgment,  as  if  de- 
fendant had  himself  appeared.  Nicholr 
son  V.  Bownass,  3  Price,  263;  Dwerry- 
house  V.  Graham^  Id.  266,  n. 

(f  8)  An  attachment, ^whether  void  when 

excessive,' 

An  excessive  attachment  is  not  there- 
fore void.    Moore  v.  Taylor^  5  Taunt.  69. 

(g)  Where  executed.  n 

(g  1)  In  the  case  vf  a  bill  of  Middlesex. 

A  bill  of  Middlesex  cannot  be  served 
out  of  the  county  of  Middlesex.  Borman 
V.  Bellamy y  1  T.  R.  187;  Devenege  v. 
Dallnfy  Dougl.  384. 

(g  2)  In  the  case  of  a  latitat. 

A  writ,  a  latitat  for  instance,  cannot  be 
served  in  any  other  county,  but  that  of 
the  sheriff  to  whom  it  is  directed ;  nor  can 
any  other  sheriff  but  the  one  to  whom  it 
is  directed,  execute  it.  The  sheriff  has 
no  jurisdiction  out  of  his  county.  Chase  v. 
Joyce^  4  M.&S.  412,  accord.',  Borman 
V.  Bellamy,  1 T.  R.  187  ;  Kelly  v.  Shaw^ 
6T.  R.74;  contra. 

(g  3)  ^»  l^^  case  qf  a  capias. 

By  the  practice  of  the  C.  B.  no  capias 
can  be  served  out  of  the  county  into  which 
it  has'  been  issued,  Willis  v.  Pendrill,  2 
N.  R.  167.  Even  though  the  same  officer 
should  issue  the  writs,  both  into  that 
county  and  into  the  county  and  jurisdic- 
tion in  which  the  writ  is  actually  served ; 
as  in  die  case  of  the  county  of  Kent  and 
the  Cinque  Ports.  Williams  v.  Gregg, 
2  Marshall,  550 ;  7  Taunt.  233. 


(g4)  In  the  case  of  process  directed  to  the 
sheriff^  of  Northumberland. 

Process  directed  to  the  sheriff  of  North- 
umberland, may  be  served  in  Newcastle- 
updn-Tyne.     Busby  v.  Fearon,  8  T.  R. 

235- 

(h)  Mode  of  executing, 
(hi)  By  breach  of  an  inner  door. 

An  inner  door  may  be  broken  open  in 
executing  process  at  the  suit  of  an  indi- 
vidual after  demand,  and  neglect  to  open ; 
and  semble,  though' it  turn  out  that  the 
property  or  person  is  not  within.  Rat- 
cl^e  v.  Burton,  3  B.&  P.  223. 

(h  2)  Right  to  exact  surety-money. 

An  officer  who  enters  a  house  to  attach 
goods  under  a  quare  clausum /regit,  is  not 
justified  remaining  therein,  until  the  party 
pays  him  surety-money.  Moore  v.  Beau^ 
montf  6T.R.  137. 

(i)  On  the  service  of. 
(i  1)  In  a  letter. 

Delivery  of  process,  sealed  up  in  a 
letter,  is  no  service  but  from  the  time 
when  the  party  to  whom  it  is  addressed 
happens  to  open  it.  Arrowsmith  v.  Ingk, 
3  Taunt.  ^4. 

(12}  By    affixing  the  declaration  in  the 

office. 
An  exception  to  the  rule  of  C.  B.  for 
the  service  of  process,  can  only  be  made 
by  leave  of  the  court;  such  as,  that  affix- 
ing the  declaration  in  the  office  may  be 
sufficient  service,  Weller  v.  Robinson^ 
1  Taunt  433. 

(i  3)  Time  of  Service* 
See  Practice. 

(k)  On  the  copy  of  process* 
(k  l)  Variance  in,  the  consequence. 

'  A  variance,  in  the  body  of  the  copy  of 
process,  from  the  writ  itself,  is  fatal,  and 
subversive  of  the  process  and  subsequent 
proceedings.    Morris  v.  Herbert,  1  Price, 

245. 

(1)  On  the  notice  to  appear. 
Q.  1)  When  requisite  or  not. 

u  An  English  notice  must  invariably 
be  subjoined,  under  stat.  12  Geo,  I,  c.  29, 
to  serviceable  process,  though  the  demand 
is  under  10 1.    LumUy  y.  FitZj  7  T.  R'- 

337. 
1  N  3 
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d.  Rale  £»  ta  the  sotjotningf  noitictfi  to 
writs  of  sammond '  and  distringas,  in  ac- 
tions by  original  quare  cLfr,  C.  B.  Hil. 
48 Geo.  Ill;  1  Taunt  204;  4gGeo.Ili, 
1  Taunt.  505. 

(1 2)  Want  of]  or  irregularity  in,  the  con- 
sequences. 
Any  irregularity  in,  or  want  6f  the 
English  notice,  in  the  case  of  servic^ble 
-process,  is  no  ground  of  objection  to  the 
xmS,  bat  only  to  the  copy.  Lloyd  v. 
Maurice,  9  East,  5^8;  Grqfan  v.  Lee, 
5  Taunt  651. 

(1 3)  Form  of. 

1.  The  notice  subjoined  to  a  coniinon 
CopuUymustbefor  appearance  on  the  return 
day,  not  the  quarto  die  post,  Ruskton  v. 
Chapman,  2  B.  &  P.  340 ;  over-ruling 
Sumner  v.  Brady,  1  H.  B.  630. 
.  2.  The  English  notice  subjoined  to  ser- 
viceable process,  must  express  the  day  of 
appearance  in  words,  tiot  figures.  Pinero 
T.  Hudson,  1  M.  &  S.  119. 

3;  If  the  year  onl^,  in  the  notice  sub- 
joined on  the  service  of  process,  is  in 
figures,  the  service  is  regular.  Butler  v. 
Cohen,  4  M.  &  S.  335. 

4.  In  the  notice  to  appear,  at  tlie  foot 
of  the  process,  it  is  not  necessary  that  the 
year  should  be  stated  in  words  at  length. 
Kenniiigton  v.  Anderson,  1  Marshall,  577, 
overruling,  Rogan  v.  Lee,  1.  Mars.  272 ; 
5  Taunt  651 ;  Wilkams  v.  Jay,  K.  B. 
decision,  quoted  in  5  Taunt  653,  n.  and 
abandoned  by  the  judges  of  K.  B.  on  con* 
fersDce  with  those  of  C.  B. 
^  5.  The  year,  in  common  process,  need 
not  be  expressed  in  words  at  length.  Eyre 
V.  JValsh,  6  Taunt  333. 

6.  Though  thd  notice  subjoined  to  ser- 
viceable process,  require  the  defendant's 
appearance  in  a  past  year,  it  is  good,  since 
this  cannot  mislead.  Steel  v.  Campbell, 
1  Taunt.  420. 

77.  Summons  ahd  notice  to  appear  at 
the  return,  being  from  Easter  day  in  one 
month,  is  bad.    Ingle  v.  Trotter,  4  Taunt 

751. 

8.  If  the  day  on  which  a  defendant  is 

called  on  to  appear,  be  omitted  in  the  no- 
tice attached  to  mesne  processi  the  court 
will  set  aside  the  writ,  and  all  subsequent 
proceedings,  notwithstanding  the  defend- 
ant has  suffered  a  whole  term  to  elapse 
without  giving  notice  to  the  plaintiff,  and 
dees  not  apply  to  the  court  till  after  the 


execution  of  a  writ  of  inquiry.     IViciham 
v.  Mealing,  2  Price,  9, 

9.  The  defendant  must  be  named  in 
the  notice  subjoined  to  serviceable  process. 
Worgman  v.  Blank,  1  H.  B.  100. 

(m)  Day  if  appeanmcci  how  campuiedi- 

The  quarto  die  post,  or  day  of  ap- 
pearance, is  reckoned  inclusive  of'  the 
retom  day,  though  thatfidl  on  a  Sunday. 
Fano  V.  Coker,  1  H.  Bl.  9. 

(n)  Irregularities  in^  or  in  the  ereemtian 
or  service  qf^-^mode  if  ohf  eating  4o, 
and  ho9  waifoed* 

1 .  By  taking  the  dcfdaration  out  of  the 
office,  all  irregnlarities  in  the  process  die 
waived.    Whale  t.  FuUer,  1  H.  B.  222. 

2.  The  proper  stage  for  objecting  to 
irregularities  in  the  process,  is  before  ap- 
pearance.    Jfb.t  V.  Money,  1  B.  &  P.  250. 

3.  A  motion  to  set  aside  proceedings 
for  irregularity,  should  be  made  as  soon 
as  the  plaintiff,  by  taking  a  new  step  in 
the  cause,  shews  that  he  m^ans  to  proceed ; 
therefore,  when  the  defendant  has  been 
served  with  notice  of  declaration,  and  in- 
terlocutoxy  judgment  having  been  signed, 
with  notice  of  executing  a  writ  of  enqufry, 
fae  is  too  late  to  take  advantage  at  a  defect 
in  the  process.  Fletcher  V.  WeMs,  1  Mar* 
shall,  550 ;  6  Taunt  1 91. 

4.  The  omission  in  process  of  the  day 
of  appearance,  is  an  informality  that  may 
be  waived  by  laches;  at  least  where  it 
appears  that  the  defendant  knew  what 
was  to  be  done.  Harris  v.  Mullet^  l 
Taunt  59. 

5.  A  defendant  may  move  to  set  aside 
the  service  of  a  writ  for  irregularity*  at 
any  time  before  a  new  stop  is  t^en  in  the 
cause.  Dand  v.  Barnes,  1  Mars.  463; 
6  Taunt  5. 

6.  If  a  defendant  be  irregularly  aeit^ed 
with  process,  he  may  apply  to  set  aside 
the  proceedings,  although  the  plaintiff 
may  have  entered  an  appearance  for  him 
and  served  liim  with  a  notice  of  declara- 
tion, and  given  him  a  rule. to  plead.  Led- 
wicke  V.  Prangnell,  1  Moore,  299. 

7.  Where  a  capias  per  continuance  is 
tested  on  the  same  day  as  the  original 
capias,  a  new  original  capias  may  be  taken 
out  to  warrant  it.  Davis  v.  Owen,  1  B. 
&  P.  342. 

8.  A  bill  of  Middlesex  will  not  he  set 
aside,  because  it  requires  the  defendant  to 
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inswer  in  a  plea,  of  debi  instead  of  trea- 
pass.    Barber  v.  7j%rf,  a  T-  R.  512. 

9.  The  court  (though  they  will  sec  the 
proceedings  aside)  will  not  quash  a  writ 
on  the  ground  of  its  having  been  served  in 
a  wrong  county.  Watwn  v.  Sttdmaiij  1 
Man.  9. 

10.  A  waiver  of  an  irregularity  in  pro- 
cess, by  appearance,  does  not  relate  back 
so  as  to  bring  the  defendant  into  contempt 
for  not  appearing  in  time.  Rofnnson  v. 
Noih^  1  Anst  76.; 

(0)  Hcfw  affected  by  irregularities  in  t¥ 
i^davii  to  hold  to  baiL 

The  ac  etiam  part  of  the  writ  will  not 
be  struck  out  because  the  affidavit  to  hold 
to  bail  is  defective.  Stinton  v.  HugheSy 
6T.R.  13. 

(p)  Justification  under. 

(p  1)  Aterjnent  of  previous  facts  and  pro- 
ceedings. 

As  well  bailable  as  serviceable  process 
is  valid^  though  the  plaintiff  has  no  cause 
of  action,  l^erefore,  in  justifying  under 
process,  a  cause  of  action  need  not  be 
averred.    Belk  v.  Broadbcnt,  3  T.  R.  1 83. 

(p  ft)   Averment  of  its  having  issued  in 

vacation. 

A  iatitat  may  be  averred  to  have  been 
sued  out  in  vacation  time. .  Hart  v.  Wes- 
ton,  2  Blk.  683 ;  ^  Burr.  S586. 

(p  3)  Where  the  premises  of  a  third  person 
have  been  entered. 

In  a  plea  of  justification  by  the  sheriff 
to  an  action  for  breaking  the  plaintiff's 
house,  and  breaking  open  the  inner  doors, 
it  is  not  sufficient  to  allege  that  he  entered 
under  a  capias  against  one  A.  B.,  the  outer 
door  being  open,  and  that  the  rooms  in 
the  house  being  fastened,  and  having  rea- 
Bonable  suspicion  that  A.  B.  was  therein, 
the  defendant  broke  open  the  same ;  with- 
out averring  that  A.  B.  was  actually  in 
the  house,  or  that  there  was  any  previous 
demand  of  admittance;  the  sheriff  being 
justified  or  not  in  entering  the  house  of  a 
stranger  J  by  the  event.  Johnson  v.  Leigh, 
1  Mm.  565  ;  6  Taunt.  246. 

(p  4)  Of  averring  a  teturn. 

1.  A  justification  by  the  party  or  prin- 
cipal officer  under  mesne  process,  must 


shew  that  it  was  retunied;  ncitf,  under 
final  process.  Rowland  v.  Veak,  Cowp.  20< 

2.  A  subordinate  ofRcer  justifying  under 
process,  need  not  aver  a  return,  Moore 
V,  Taylor,  5  Taunt.  69. 

3.  A  justification  under  a  warrant  of 
attachment,  under  a  Jitsticies,  need  not 
aver  a  return  of  the  warrant.  Moore  v. 
Taylor,  5  Taunt.  69. 

(p  5)  Under  the  process  of  an  inferior  court. 

.  A  plea,  unless  by  an  olTicer,  justifying 
under  mesne  process  of  an  inferior  coui-t, 
must  aver  that  the  cause  arose  within  the 
jurisdiction.  Eicans  v.  Munkley,  4  Taunt. 
48. 

(q)  Of  successive  vrits. 

(q  j)  Legality  of  a  quo  minus,  after  common 

process  for  the  same  cause. 

The  plaintiff  may  sue  out  a  quo  minus 
after  having  sued  out  common  process  for 
the  same  cause,  and  the  court  will  not 
order  the  bail  bond  in  the  second  process 
to' be  delivere<lup  to  be  cancelled,  because 
there  was  only  one  warrant  for  both  pro- 
cesses.    Lee  V.  Long,  Wightw.  72. 

(r)  Of  the  process  of  detainer. 

(ri )   Whether  may  be  lodged  against  a 
voluntary  resiant  •within  a  prison. 

A  detainer  may  be  lodged  against  one 
within  the  walls  of  a  prison,  on  what  ac- 
count soever  he  is  there.  Wilkinson  ^v a 
Jacques,  3  T.  R.  392. 

W  Of  the  process  on  a  just  ides. 

The  first  process  on  a  justicies  is  at- 
tachment.     Moore  v.  Taylor,  5  Taunt.  69. 

III.  Of  fival  pi^ocEss. 

(a)  On  the  precedence  of. 

(a  1)  Whether  waived  by  delay. 

Even  admitting  that  a  sequestration  out 
of  chancery  to  compel  appearance,  binds 
the  defendants  property  from  the  time  of 
awarding  it,  in  the  same  manner  that  a 
Ji.  fa.  at  common  law,  bound  from  the 
teste ;  yet  it  loses  its  title  to  precedence 
from  not  being  enforced  without  unneces- 
aary  delay,  so  as  to  let  in.  a  subsequent 
execution,  and  render  the  sheriff  (at  least 
where  he  has  not  notice  t>f  the  sequestra- 
tion) answerable  for  a  return  oi  nulla  bona 
thereto.  Payne  v.  Dretce,  4  East,  523 ; 
1  Smith,  170. 
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(b)  On  the  mode  of  executing. 
(b  i)  By  breach  of  an  tuner  door. 

A  sheriff  may  break  the  inner  doors  of 
a  house  to  take  under  a  Ji,  fa.  without 
demand  to  have  them  opened  for  him. 
Hutchison  Birch,  4  Taunt.  619. 

(c)  Jtutification  under. 
(c  1)  Averment  rf previous  pvuedmgs. 

On  a  justification  by  a  sheriff,  or  his 
officer,  under  iji.fa.  when  sued  by  a  third 
person,  the  judgment  must  be  proved. 
Secus^  when  sued  by  the  original  defendant. 
Martyn  v.  Fodger,  5  Burr-  2631 ;  2  Blk. 
701. 

(c  2)  The  seizure  of  a  term. 

In  justifying  the  seizure  of  a  term  un- 
der ajff.  fa.  it  need  not  be  stated  what 
particular  interest  the  party  had  therein ; 
it  is  sufficient  to  say  that  he  was  possessed 
of  a  certain  interest  in  the  residue  of  a 
certain  term  of  years.  Taylor  v.  Colcy 
3T.R.  sga. 

^  (c  3)  Of  averring  a  return. 

In  justifying  under  a  fi>f€u  it  need  not 
be  shewn  to  have  been  returned.  Cheasley 
V.  Barnes^  10  East,  73  ;  supra^  pi.  4. 

(c  4)  Under  the  process  of  an  inferior  court. 

A  justification  .under  the  final  process  of 
an  int^riof  court,  stating, — that  the  plain- 
tiff below  levied  his  plaint  in  a  plea  of 
trespass  on  the  case  for  a  cause  6f  action 
arising  within  the  jurisdiction  of  the  court, 
is  sufficient.   Bxywlandv^  Veale,  Cowp.  18. 


PROHIBITION. 

I.  When  oraktable  or  not. 

(a)  General  rules,  p.  828. 

(b)  Whether  absolutely  or  condi- 

tionalfyy  p.  828. 

(c)  On  the  ground  of  jurisdiction, 
(c  1)  General  rules,  p.  828. 
(c2)  Before  and  rfter  sentence, 

p.  829. 
(c3)  Miscellaneous  cases,    p. 
829. 

(d)  On  the  ground  of  conxemence, 

p.  830. 
^  (e)-  To  restrain  waste  in  a  bishop^ 
rick,  p.  830. 


II.  Of  suooestioit!!  fok. 

(a)  *  When  requisite,  p.  830. 

(b)  Torm  of,  p.  830. 

(c)  Affidavit  in  support  of,  p.  830. 

III.  Of  the  p&ocEEDinos  iir. 

(a)  Of  declaring  in,  p.  830. 

(b)  Of  the  issue  in. 

(bi)  In  the  case  of  a  modus, 
p.  830. 

(c)  €f  prodedendo^ 

(ci)  Whether  stayed  for  error 

apparent,  p.  830. 

IV.  Of  costs  xh. 

(a)  Under  siat.  24-3  £<^«>-  VI, 
C.13,  «•  14,  p.  830. 


I.  Whek  oraktable  or  kot. 

(a)  General  rules. 

Prohibition  will  not  be  granted  if  the 
matter  be  not  material.  Butterxoorth  v* 
Walker,  3  Burr.  1 689. 

(b)  Whether  absolutely  or  cfmditionally. 

Where  the  Admiralty,  for  instance,  are 
proceeding  without  jurisdiction,  a  prohibit 
tioQ  will  be  granted  without  imposing 
terms,  however  consonant  to  equity.  Fel- 
thasen  v.  Ormsley,  3  T.  R.  315. 

(c)  On  the  ground  of  jurisdiction* 
(c  1)  General  rules. 

1.  In  prohibition,  the  quesdcm  is,  whe* 
ther  the  court  has  a  jurisdiction,  and  not 
whether  the  jurisdiction  is  exercised  in  a 
formal  and  regular  way.     Smart  v.  Wo^, 

3T.  R.347. 

2.  Where  in  the  course  of  proceedings 

in  an  inferior  court  a  matter  is  suggested, 
over  which  they  have  no  jurisdiction,  a 
prohibition  will  not  lie  unless  thegr  are  dis- 
cussing it.  Dutensy.  Robson,  1  H.  B.  100. 

3.  If  the  court  below  have  jurisdictioa 
over  the  subject,  though  their  judgment  is 
mistaken,  no  prohibition,  but  only  an  ap- 
peal, lies.  Lord  Camden  v.  Home,  4  T.  R. 

397- 

4.  A  prohibition  will  not  be  granted  to 

the  ecclesiastical  court  against  making  a 
decree  in  a  matter  within  its  jurisdiction, 
such  as  the  granting  a  faculty  to  erect  a 
monument  in  the  body  of  the  church,  with 
consent  of  the  ordinary^  though  against 
that  of  the  rector ;  and  even  after  decree 
the  only  remedy  against  the  decree  is^  by 
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appeal;  if  in  executing  the  decree  a  legal 
right  has  been  violated,  the  party  has  a 
remedy  at  law.  Buiwer  y,  HasCf  3  East, 
317. 

5.  If  it  appears  that  an  ecclesiastical 
judge  has  either  no  jurisdiction,  or  has 
exceeded  his  jurisdiction,  the  court  of 
K.  B.  will  grant  a  prolnbition.  Bbt,  if 
the  spiritual  court  has  jurisdiction,  though 
it  is  proceeding  eiironeously,  or,  as  it  is 
termed,  iwvertto  ordine,  the  court  will' not 
interpose.  Ackerley  v.  ParkinsoHy  3  M.  &  S. 
411, 

6.  If  an  ^ecclesiastical  court  give  a 
wrong  sentence  on  the  merits,  in  a  matter 
within  its  jurisdiction,  the  error  can  only, 
be  rectified  by  appeal ;  not  by  prohibition. 
But  where  it  proceeds  without  jurisdiction, 
a  prohibition  lies ;  as  where,  though  at 
the  commencement  of  the  suit  it  had 
jurisdiction,  yet  that  has  been  taken  away 
by  the  parties  being  at  issue  on  a  fact ; 
which,  since  it  cannot  proceed  by  the  rules 
of  the  common  law,  it  has  no  power  to  try. 
Lemony.  Qoultjfy  3  'T.  R.  3. 

(c  2)  Before  and  after  sentence, 

1.  A  prohibition  to  an  inf(grior  court, 
may  be  granted  at  any  time  before  final 
judgment.  Darby  v.  Casens;  NotUy  v. 
Same,  1  T.  R.  S5^.^ 

2.  Where  a  matter  is  properly  triable 
at  common  law,  prohibition  lies  before 
sentence.  But,  if  a  party  submit  to  trial, 
it  is  afterwards  too  late.  FuU  v;  Hutchins, 
Cowp.  424. 

3.  Prohibition  lies  after  sentence,  if  the 
ecclesiastical  court  has  no  cognizance  of 
the  cause.  Seau^  if  there  be  only  a 
defect  of  triaL    FuU  v.  Hutchins,  Cowp. 

4«4. 

4.  If  a  prohibition  to  the  court  of  ad- 
miralty be  applied  for  before  sentence,  the 
superior  court  will  examine  into  the  case 
aiid  see  the  ground  of  the  proceedings  in 
the  admiralty  courts.  After  sentence,  the 
party  applying  must  shew  a  nullity  of 
jorisdiction  on  the  face  of  the  proceedings. 
Ladbroke  v.  Cricketi,  2  T.  R.  649. 

5.  A  prohibition,  after  sentence,  will  not 
be  granted,  unless  it  be  shewn  clearly, 

.  that  the  court  below  had  no  jurisdiction ; 
not  if  the  matter  be  doubtful.  Carsiake  v. 
Mappkdoram,  2  T.  R.  473. 

6.  A  prohibition  to  a  spiritual  court 
after  sentence,  will  not  be  granted,  unless 
it  appears  upon  the  face  of  the  proceedings 


that  they  had  no  jurisdiction.  •  Lemon  v« 
Goultyy  3  T.  R.  5 ;  Lord  Camden  ys,  Home^ 
4  T.  R.  397  ;  Buggin  v.  Bennett j  4  Burr. 
3035 ;  Blaguiere  v.  Hawkins,  Dougl.  378. 

7.  Where  the  ecclesiastical  court, 
though  in  a  matter  of  which  they  have 
original  jurisdiction,  incidentally  deter- 
mine a  question  of  common  law  cogni- 
zance,— such  as  the  construction  of  an  act  of 
parliament— erroneously,  a  prohibition  may 
go  after  sentence ;  and,  whether  the  point 
appear  on  the  face  of  the  libel,  or  only 
from  a  view  of  all  their  proceedings,  is 
the  same.  Gare  v.  Gapper,  Gould  v. 
Gapper,  3  East,  472;  6  East,  345; 
1  Smith,  528.     See  supra,  (c  3),  pi.  4. 

8.  Prohibition  denied  after  sentence, 
where  the  defendant  below  had  set  up 
several  customs  respecting  tithes,  but  had 
submitted  to  trial.  Full  v.  Hutchins, 
Cowp.  422. 

(c  3)  Miscellaneous  cases, 

1.  S€mble,ii  an  inferior  court  adjudge 
generally,  that  a  plea  which  ousts  them  of 
their  jurisdiction  is  insufficient,  it  will  be 
presumed  that  the  judgment  proceeded 
not  upon  a  want  of  form,  but  upon  the 
merits  of  the  plea ;  and  therefore  a  prohi- 
bition will  be  granted.  Darby  v.  Cosens ; 
Notley  V.  Same,  1  T.  R.  552. 

2.  If  a  cause  appealed  from  an  inferior 
court  having  no  jurisdiction,  is  remitted  to 
the  inferior  court  by  the  court  of  appeal, 
with  a  judgment  for  costs  against  the  ap- 
pellant, a  prohibition  will  be  granted,  as 
well  to  the  court  of  appeal,  touching  the 
costs»  as  to  the  inferior  court ;  costs  being 
a  mere  incident  to  the  principal  matter. 
Darby  v.  Cosens  -,  Notley  v.  Same,  1  T.  R. 

55^' 

3.  An  affidavit  that  the  defendant  in 

an  ecclesiastical  suit  for  tithes,  has  an- 
swered on  oath,  shewing  a  modus,  is  of 
itself  ground  sufficient  for  a  prohibition  as 
to  the  trial  of  the  modus.  French  v.  Trask, 
lb  East,  348. 

4.  Even  admitting  that  the  miscon- 
struction of  an  act  of  parliament  ib  a 
ground  for  a  prohibition,  and  not  mere 
matter  for  an  appeal;  it  will  not  be 
granted,  unless  it  be  made  appear  by  the 
party  applying,  that  he  insisted  below  on 
an  opposite  construction.  Home  v.  Lord 
Camden^  2  H.  B.  533.  See  supra,  (c  2), 
pi.  7. 

5.  Where  a  vessel  is  prosecuted  in  the 
Exchequer,  as  forfeited  for  smugglings 
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and  in  the  Admiralty  as  a  pme,  the  court 
of  Exchequer  will  not  grant  a  prohibition 
at  the  desire  of  the  owner.  The  Attorney 
General  v.  Appleby,  3  Anst.  863. 

(d)  On  the  ground  of  convenience. 

Where  the  sessions  under  stat  43  Geo. 
Illy  c.  59,  direct  an  old  bridge  to  be  taken 
down,  that  the  materials  may 'be  em- 
ployed in  building  the  new  one  upon  a 
different  site,  a  prohibition  will  not  be 
granted,  though  on  affidavits  of  great  in- 
convenience. Rex  V.  Justices  (^  Dorset, 
15  East,  594. 

.  (e)  To  restrain  waste  in  a  hishoprick. 

Prohibition  to  restrain  waste  in  a  bishop- 
rick,  does  not  lie  in  the  C.  B ;  at  least  at 
the  suit  of  an  uninterested  person.    Jef- 
ferson V.  The  Bishop  of  Durham,  1  B.&  P. 
105. 

11.   Op  SUGGESTIOKS    FOR. 

(a)  When  requisite. 

Before  a  prohibition  can  be  obtained, 
the  party  must  suggest  what  has  been 
done  in  the  court  below.  If  the  sngges- 
ti6n  be  untrue,  the  o^er  side  may  move 
to  quash  it ;  otherwise  the  court  will  take 
it  for  granted.  Darby  v.  Cozens ;  Motley 
V.  Same,  1  T.  R.  558. 

<b)  Formrf. 

A  suggestion  for  a  prohibition  must  not 
conclude,  "  and  it  is  granted,"  kc.  The 
party  can  only  pray  for  a  prohibition ;  whe- 
ther it  shall  oe  granted  or  not^  depends  on 
the  judgment  of  the  court  Smart  v.  JVo^, 
3  T.  R.  347. 

(c)  4ffidaxnt  in  support  of. 

In  moving  for  a  prohibition,  where  the 
want  of  jurisdiction  appears  upon  the  face 
of  th^  proceedings,  an  affidavit  to  verify 
the  truth  of  t^e  suggestion  is  pot  neces- 
sary; though  every  suggestion  which  does 
pot  appear  upon  the  face  of  the  proceed- 
ings, out  is  collateral,  and  out  of  them, 
ought  t(^  be  so  verified.  Buggin  v. 
Bennett,  ^Burr.  2035.  CatonvTSurtonf 
Cowp.  330. 

III.  Of  th£  proceedings  ik. 

(a)  Of  declaring  in. 
The  court  will  not  ptit  the  party  to  de- 


PROPERTY. 

dare  in  prohibition,  if  they  are  clearly  of 
m>inion  against  granting  the  prohibitioiu 
Lindb  v.  Rodney,  Dougl.'^Gao. 

(b)  Cf  the  issue  in. 
(b  1)  In  the  case  of  a  modus. 

Where,  in  prohibition,  issue  is  taken  on 
a  modus  pleaded  by  the  plaintiff,  the  only 
question  at  the  trial,  is,  whether  that  par- 
ticular modus  exists ;  so  that  if  it  be  not 
proved  exactiy  as  laid,  the  defendant  is 
entided  to  the  verdict  and  costs.  But  if 
an3r  naodds  be  found  by  the  jury,  though 
diferent  from '  the  ode  alleged,  do  writ  of 
consultation  will  be  awarded,  since  it  ap- 
pears to  the  court  that  none  ought  to  go. 
Brock  v.  Richardson,  1  T.  R.427. 

(c)  ()f  procedendo. 
(c  1)  Whether  stayed  for  error  apparent. 

A  procedendo  will  not  be  stayed  on  the 
ground  of  error  upon  the  face  of  the  pro- 
ceedings ;  but  the  defendant  will  be  left  to 
his  writ  of  error.  Horton  v.  Beckman, 
6  T.  R.  760. 

IV.  Of  costs  mt. 
(a)  Under  stat.  3  4*  3  Eda.  VI,  c.  13,  s.  14. 

The  stat.  a  &  3  Edw.  VI,  c.  13,  s.  14, 
only  applies  where  the  party,  hindered  by 
the  prohibition,  acquiesces  in  it;  not  where 
he  compels  the  other  to  declare  in  pro- 
hibition, and  makes  the  matter  txiable  by 
ajury.     Trask  v.  French^  15  East,  574. 


PROPERTY. 

I,     Of   special   OWVERSHIPr 

(a)  Whether    may  he  conditional^ 
p.  831. 

IL  Of  incidents  to. 

(a)  The  lex  loci,  where  the  owner 
resides,  p.  831. 

III.  In  animals  ferje  nature. 

IV.  Of    restitution     of,      unbcr 

91  Hen.  VIII,  c.  11. 

» 

(a)  limited  to   cases    qf  feUmy^ 

p.  831. 

(b)  Relation  qf  title,  p.  831 « 
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QUAKER. 
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y«    Ot     ACT9     Xir9TIFIABIi£    I3f 

FEKCB  or. 

(a)  Personal  uolencc  4b  drfettct  of 
rttdpro^rtyf  p.  831. 

VI.  Whether  divested  bt  conrvEH- 

SION    AVD    ALTSRATIOy^p.  831. 


I.   Or  SPECIAL  OWNERSHIP. 

(a)  Whether  may  he  conditional. 
Ther6  may  be  a  quaHfied-special  owner- 
ship, as  well  as  wi  ilocooditioiml  one. 
Thus,  if  a  stable  or  warehouse  be  de- 
mised, atUl^r  a  te^irictioi^  against  using 
it  as  a  shep,  the  tenant  is  not  by  reason 
of  ^is  restriction  the  less  a  special  pro- 
prietor during  the  lease.  Biex  v.  Mcister^ 
4*.  of  Trinity  Homey  4  M.  &  %.  295. 

11.  Of  incidents  to. 
(a)  The  lex  loci^  where  the  owner  resides. 
Personal  property,  wherever  situate,  is 
governed  by  the  laws  of  that  country  in 
which  the  owner  is  domiciled.  Hunter  v. 
Fotis.^T.  R.  i8d. 

III.  In  animals  fera  naturje. 

If  A.  start  a  hare  in  the  grounds  of  B, 
hunt  it  into  thosft  of  C,  and  there  take  it, 
the  property  therein  is  in  A.  Churchward 
v.  Studffyy  14  East,  949. 

IV.  Of   restitution    of,    under 

91  HEIT.  VIII,  €.11. 

(a)  Limited  to  eAses  of  felony. 

The  Stat.  21  Hen.  VIII,  c.  11,  which 
re-vests  in  the  owner  the  property  of 
goods  stolen,  on  prosecuting  the  felon  to 
conviction,  only  extends  to  the  case  of 
felony,  and  not  where  they  have  been 
obtained  by  false  pretences.  Parker  v. 
Patrick',  5  T.  R.  175. 

(b)  Relation  of  title. 
The  Stat,  ai  Hen.  VIII,  c.  11,  which' 
directs,  that  goods  stolen  shall  be  restored 
to  the  owner,  upon  conviction  of  the  felon, . 
by  his  evidence  or  procuration,  does  not-; 
invest  the  owner  with  his  original  title,  ^ 
if  that  title  has  been  divested  by  a  sale  in : 
market  overt,  or  otherwise ;  but  gives  him  • 
a  new  one,  commencing  with  the  attain- ' 
der.    Whatever  injury  therefore  has  been 
offered  to  the  piroperty  between  the  di- 
vesting and  revesting  of  the  title,  gives; 
ibe  owner  no  right  of  action,  since  then 
he  was  not  tiwner.    And  upon  the  same 


princi|de,  he  tannot  have  trovier  against 
one  who  bought  and  re^sold  the  property 
in  the  interim;  though  notice  of  the 
felony  was. given  to  him  before  the,  re- 
sale.   Horwood  V.  Smithy.  2  T.  R.  750. 

V.     Of    acts     JUSTIFiABLE,  .    IK 
DEFENCE   OF. 

(a)  Pergonal  violence  in  drfenct  of  ftal 

property. 

If,  on  the  defendant  gently  laying  hands 
on  the  plaintiff  to  mnove  him  frotn  his 
close,  the  plaintiff  rousts^  the  defendant 
may  oppose  force  to  force,  Weaeuer  v. 
Bush,  8  T.  R.  78. 

VI.  Whether  divested   by   con-  . 

VERSION   AND   ALTERATION. 

1.  Wherever  the  lawful  property  may 
be  identified  and  traced  oat,  the  owner 
shall  come  and  recover,  when  the  thing 
has  been  unlawfully  converted  and 
changed ;  for  though  the  possession  has 
been  changed,  the  property  is  not ;  nor 
will  seizure  into  the  hands  of  the  Crown, 
in  such  case,  be  a  bar.  Clarke  v.  John" 
son,  Lofit.  759.  Vide  supra.  Principal 
AND  Agent. 

2.  Trover  is  good  to  recover,  where  a 
felon  has  stolen  goods,  and  changed  them 
into  notes,  if  the  note  clearly  appears  to 
be  the  product  of  the  specific  goods ;  and 
the  owner  of  the  goods,  who  has  prose- 
cuted to  conviction,  and  has  omitted  to 
pray  restitution,  shall  recover  them  in 
trover,  though  seised  into  the  hands  of 
the  king,  by  an  action  against  the  sheriff. 
GoUghtly  V.  Reynolds,  Lofit.  89,  90. 


PROPERTY-TAX  ACT. 

» 

1 .  The  ownership  of  trading  vessels  let 
to  freight,  is  a  trade,  or  concern  in  the 
nature  of  trade,  within  the  meafiing  of 
the  Property-tax  Act,  46  Geo.  Ill,  c.  65* 
The  Attorn^  General  v.  Borrodaik, 
1  Price,  148. 

2.  The  ship's  husband,  or  managing  part- 
owner,  is  bound  to  make  a  joint  return  of 
the  aggregate  profits  of  the  concern,  lo  the 
property-tax.    Ibid. 


QUAKER. 
Affirmation  of,  when  admissible. 
(a)  In  a  penal  action,  p.  83^. 
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QUAKER. 

(b)  In  a  criminal  proceedings  p. 
832. 


Affirmation  of,  whek  admissible. 

(a)  In  a  penal  action, 

A  quaker's  testimony  on  his  affirmation, 
is  admissible  in  debt  on  a  penal  statute. 
'  Atcheson  v.  Everitty  Cowp.  382. 

(b)  In  a  crimmal  proceeding. 

The  affirmation  of  a  quaker  cannot  be 
read  in  support  of  a  criminal  charge.  Rex 
V.  Gardner s  a  Burr.  1117. 


QUARANTINE/ 

Statutes  relative  to. 

(a)  26  Geo.  in,  c.  6,  *.  8. 

It  seems  that  none  are  liable  to  the  pe- 
nalties in  the  8th  section,  stat  26  Geo. 
Ill,  c.  6,  (relative  to  the  performance  of 

'  quarantine)  but  the  captain,  seamen,  and 
passengers;   not  persons  going  on  board 

'  ships  arriving  from  infected  places.  Rex 
V.  Harris^  4T.  R.  202. 


to  quo  WARRANTO. 

II.  Of  the  declaratiok* 
(a)  Amendment  of. 
Declaration  in  quare  impedU  amended 
on  motion.  Repington  ¥•  Tamworth  School, 
2Wil8.  118. 

t  > 

III.    Of   the  6ENE&AL    ISSUE    IK. 

In  quare  impedit  there  is  no  general 
issue.    Reed  v.  Brookman,  3  T.  Ri  158. 

IV:  Of  the  costs  in. 

(a)  Oft  judgment  for  defendant  on   de* 

murrer. 

A  defendant  obtaining  judgment  on 
demurrer  in  quare  impedit,  i$  not  entitled 
to  costs.  Thrtde  v.  Bithop  of  London, 
1  H.  Bl.  530. 


quare  impedit. 

I.  When  maintainable. 

(a)  With  reference  to  the  relative 
situation  of  the  parties, 
p.  832. 

II.  Of  the  declaration. 

(a)  Amendment  of,  p.  832. 

III.  Of    the   GENEtiAK    issue    in. 

p-  833* 

IV.  Of  the  costs  in. 

(a)  On  judgment  far  defendant  on 
denmrrer,  p.  83a. 


I.  When  maintainable. 

(a)  With  rrference  to  the  relative  situation 
of  the  parties. 

If  the  right  of  nominatiou  be  in  A,  and 
that  of  presentation  in  B,  quare  impedit 
lies  by  A.  for  <&iturbing  his  rig^t,  either 
against  B.  before  presentation,  or  against 
the  incumbent  after.-  Rex  v.  The  Marquis 
of  Stqff'ord,  3  T.  R.  646. 


QUAY, 

Public- 

(a)  Community  of 

A  public  quay,  like  a  public  highway,  is 
common  to  all  the  community.  Beit  v. 
Stennett,  8  T.  R.  606. 


QUIT-RENT. 

r 

Release  of. 
(a)  Presumption  of 
Mere  length  of  time  short  of  the  period 
fixed  by  the  Statute  of  Limitations,  and 
unaccompanied  by  any  circumstances, 
affords  no  ground  to  presume  a  release  or 
extinguishment  of  a  quit-rent.  Eldridge 
V.  Knott,  Cowp.  214* 


QUO  WARRANTO. 

I.  When  it  lies  or  not. 

(a)  General  rule,  p.  833. 

(b)  With   reference  tot  the  party 

applicant,  p.  833. 

(c)  With  reference  to  the  nature 

of  the  office, 
(c  1)  General  rule,  p.  834. 
(c  11)  The  effice  of  churchwar- 
den, p.  834. 
(c3)  Miscellaneous,  p.  834. 

(d)  From  neglect  to  take  the 

crament,  p.  834. 
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II.  WH£y   GRANTABLE  OR   NOT. 

■  (a)  General  ndes^  p.  834. 

(b)  With  reference  to  the  party 
appUcantf  p.  834. 

III.  Of  preliminary  steps. 

(a)  Disfranchisement f  p.  835. 

IV.  Of  the  application  por. 

(a)  Affidavit  it  support  of. 

(a  1)  By  whom  made,  p.  835. 

(a  2)  Form  of,  p.  835. 

(a  3)  Deficiency  in,  how  aided, 

P-835. 
(a  4)  Amendment  of,  p.  835. 

(b)  Defence  to. 

(b  1)  Subsequent    resignation, 

P-  835. 
.(b3)  Subsequent  lapse  of  the 

period    of   Imitation, 
P-  835- 

(c)  Of  shifting   the  grounds  of, 

P-835. 

V.  Op  the  parties  to. 

(a)  Prosecutor,  who  considered  as, 

p.  835. 

(b)  Joinder  of,  p.  836. 

(c)  Mode  of  describing,  p.  836. 

VI.  On  the  mode  of  conducting 

it. 

(a)  Summary    jurisdiction    over, 
p.  836. 

VII.  On  the  pleadings  in. 

(a)  Of  the  plea. 

(a  1)  Time  allowed  for,  p.  836. 
(an)  Withdrawing    of,      and 
pleading  de  novo,  p.  836. 
(a  3)  Of  double  pleas,  p.  836. 
(a  4)  Miscellaneous,  p.  836. 

(b)  Of  the  replication, 

(b  1)  Duplicity  in,  p.  837. 
(b  2)  Miscellaneous,  p.  837. 

(c)  Of  amendments  in. 

(c  1)  After  argument,  p.  837. 

VIII.  On  the  judgment  in. 

(a)  General  rule,  p.  837. 

(b)  Nature  of, — whether  quosque, 

or  final,  p.  837. 

(c)  Legal  effect  of,  p.  837, 


IX.  Of  the  costs  in.        . 

(a)  To  the  prosecutor. 

(a  1)  General  rule,  p.  837. 
(a  2)  On  verdict,  or  judgment, 

as  to  part,  p.  837. 
(a  3)  Tindery  Ann,  c.  20,  p. 

838. 

X.  Op  the  execution  in. 

(a)  Discharge  from. 

(a  1)  Hofw  obtained,  p.  838. 

XI.  Op  new  trials  in. 

(a)  After  verdict  for  prosecutor, 

p.  838^ 

(b)  After  verdict  for   defendant, 

p.  838. 

XII.  Op  quashing. 

(a)  On  motion,  p.  838. 

XIII.  On  the  limitation  op,  p.  838. 


I.  When  it  lies  or  not. 
(a)  General  rule. 

1.  An  information  in  nature  of  quo 
warranto,  shall  be  granted  where  the  right 
is  doubtful  and  disputed,  in  order  to  try  it, 
unless  there  has  been  such  an  acquiescence 
as  ought  to  prevent  it.  Rex  v.  Latham, 
3  Burr.  1485 

2.  An  information   in  nature  of  quo 
xvarranto  will  not  lie  for  enbouraging  the  . 
exercise  of  a  franchise.     Rex  v.  marsden, 
3  Burr.  1812;  1  Blk.  579. 

(b)  With  reference  to  the  party  applicant. 

1.  The  rule  that  an  information  in  na- 
ture of  quo  warranto  will  not  be  granted 
at  the  instance  of  those  who  have  con- 
curred  in  the  defendant's  election,  only 
holds  where  they  knew  of  the  defect  which 
tendered  it  invalid ;  not  therefore  where 
it  arises  from  the  defendant's  not  having 
taken  the  sacrament  within  one  year  before 
his  election,  as  required  by  stat.  13  Car.  II, 
St.  2,  c.  i;  since  that  defect  is  a  latent  one. 
Rex  V.  Smith,  3  T.  R.  573. 

2.  An  information  in  nature  of  qua 
warranto  will  not  be  granted  to  a  corpo^ 
rator  who,  though  he  did  not  concur  in  the 
defective  election,  afterwards  acquiesced 
therein ;  the  circumstance  of  his  not  op- 
posing the  party's  subsequent  election  to  a 
necessary  annual  office,  and  dien  attending 
official  meetings  at  which  he  presided,  ia 
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notafi  acquiesc^fff^  Rf»  y.  Chrke,  i 
East,  38. 

3^  An  infbnnatiQA  in  th^  nature  of  quo 
wttjrratUo^  will  be  refused  to  a  mere  stranger 
•who  has  no  cpnc^r.Il  with  the  corporation. 
^ex,  y.  Clariet  i  Eaat^  46;  Rexy.  Kemp, 
Ibid.  n. 

4.  An  information  in  nature  of  quo 
warrantOf  the  effect  of  which  will  be  to 
dissolve  the  corporation,  will  npt  be  re- 
(uafid  because  the  relator  attended  the  elec- 
tion in  question,  and  others  at  which  the 
defendant  afterwards  presided,  unless  it 
likewise  can  be  presumed  that  he  purposely 
delayed  until  the  dissolution  of  the  cor- 
poration beeame  unavoidable.  Rex  v. 
Miarrii;  Samey.  Stewarty  3  Blast,  213. 

(c)  With  reference  to  the  no$ure  of  the 

(ci)  General  rule. 

An  information  in  nature  of  qua  war- 
ranto will  only  lie  for  what  are  usurpations 
on  the  rights  or  prerogatives  of  the  crown. 
Rex  V.  Shepherd,  4  T.  R.  381. 

(c2)  The  qfice  of  churckw^den.   • 

Ati  information  in  nature  of  quo  tDar- 
ranto  does  not  lie  for  the  office  of  church- 
warden.    Rex  V.  Shepherd^  4  T.  R.  381. 

t. 

(c  3)  Mtscellaneou4, 

1>  Th*  election  of  a  portreeve  of  a  ho- 
roilgh  and  manor,  who  as  portreeve  is  re- 
luming officer  of  the  borough,  may  be  the 
subject  of  an  information  in  nature  of  quo 
warranto.  And  perhaps  though  he  is  not 
«dso  returning  officer.  Rex  v.  Mein,  3 
T.R.  596. 

2.  An  information  in  nature  of  ^tto  xoar- 
ranto  lies  for  claiming  to  vote  in  virtue  of 
a  burgage  tenement.  The  caee  of  the 
Borough  of  Horsham,  3  T.R.  5^9,  n.  (a> 

3.  An  information  in  nature  of  quo 
marranto  lies  for  the  office  of  bailiff  of  a 
borough  and  manor,  who  being  a  pre- 
scriptive officer  and  member  of  ^e  court- 
leet,  lias  power  to  summon  and  select  the 
jury ;  for  such  discretionary  power  is  a 
material  and  important  function  in  the  ad- 
ministration of  justice.  Rex  v.  Bingham^ 
2  feast,  308. 

(d)  From  neglect  to  take  the  Mcrctnent, 

;  The  court  are  bound  to  grant  an  in- 
formatieii  in  nature  of  quo  warranto  wliere 
tliegrounda  are,  the  defendant's  having 


omitted  to  take  the  sacramtnt  within  ooe 
year  previous  to  his  election.  Rex  v. 
Brovm,  3  T.  R.  574,  n.  (b). 

II.   WilEir   GRAHTABI.E   OR   HOT. 

(a)  General  rules. 

1.  If  circumstances  are  very  strong  in 
favour  of  a  corporate  franchise,  and  against 
the  application  for  an  information  quo 
warranto^  the  rule  nui  will  be  discharged, 
and  with  costs.  Rex  v.  Wardroper,  4  Burr. 

1963. 

2.  An  infohnation  in  nature,  &c.  will 

not  be  granted  against  a  member  of  a  cor- 
poration now  dissolved^  for  continuing  the 
exercise  of  his  office.  Rex  v.  Saunders,. 
3  East,  119. 

3.  A  swearing  in,  though  defective,  is  a 
sufficient  user,    ^ex  v.  Tate,  4  East,  337. 

4.  InfprmatifNA  in  najti|i^  of  quo  war- 
ranto will  be  granted  where  the  right  de- 
pends upon  a  matter  of  doubtful  law,  that 
it  inay  be  ^na^y  settled.  Rif  v.  Carter^ 
Cowp.  58. 

5.  To  found  a  quo  warranto  information, 
there  must  have  been  a  possessipn^qr  exer- 
cise of  the  office  in  question ;  a  mere  claim 
thereto,  as  a  tender  to  be  sworn  in,  is  not 
sufficient     JR^j?  v.  WhitweU,  5  T.  R.  85. 

6.  Where  a  doubt  is  raised  on  the  affi- 
davits for  8^id  against  an  information  in 
nature  of  quo  warranto,  it  will  be  granted, 
though  the  evidence  preponderates  against 
the  relator,  since  the  jury  are  the  only 
jiidg^s  between  cQufficting  testimony.  Rex 
V.Mem,  3 T.R.  596.. 

7.  The  court  will  not  decide  the  validity 
o(  the  election  of  a  corporatDr^  if  the  que$« 
tion  is  new  or  doubtful,  on  a  i^plo  to  shew 
cause  for  an  informAtiop  iq  mature  of  quo 
warranto*    Rex  v.  Godwin^  Qoogl.  397. 

(b)  With  reference  to  tl(e  party  appUcant. 

1.  Where  an  application  for  an  informa- 
tion in  nature  of  quo  warranto  is  made  to 
enforce  a  general  act  of  parliament,  it  is 
no  objectioD  that  the  party  applying  is  not 
a  member  of  the  corporation;  as  where 
the  grounds  are  that  the  defendant  had 
not  taken  the  sacrament  within  one  year 
previous  to  his  election.  Rex  v.  Br&um^ 
3  T.  R.  674,  n.  (b). 

2.  An  informati^o  in  naAnse  of  quo 
worranto  ^oes  not  lie  for  a  corporator 
whose  title  (or,  w^ere  deiivative,  when 
the  original  title)  is  no  better  than  the  titla 
questioned,  and  who  therefore  has  himaelf 
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IK>  tide  If  hit  objectioii  pievmb.    Rek  ▼. 
CwU^,  6  T.  R.  503. 

III.   Of   P&ELXIIIKART    STEPS. 

(a)  Disfranchuement. 

A  corporator  miist  hb  ifisfrancblsed  by 
the  corporation  for  non-residence,  before 
an  information  in  nature  of  quo  toarranto 
can  be  applied  for ;  aa  wbere  by  the  con- 
8titution,the  corporator,  by  removing  from 
tbe  borough,  vacates  his  office.  It  would 
be  productive  of  inconvenience  to  liold 
that  Don-resideace  ia^  ipsofactOy  a  disfran- 
chisement.    Rex  V.  Heaven,  2  T.  R.  772. 

IV.  Of  the  application  for. 

(a)  Affidavit  in  support  of. 
(a  1)  ^  whom  tModt^ 

In  support  of  an  information  in  nature 
ef  quo  warnmtOj  the  relator  may  use  the 
aflidavits  of  those  who  have  concurred  in 
the  d^endant's  election.  Rex  v.  Symtmrns^ 
4T.R,  B«3. 

(a«)  Form  of. 

1.  An  information  in  nature  of  quo 
twranio  will  not  be  granted  after  a  lapse 
of  twelve  years,  upon  an  affidaVitx)f  belief 
only,  which  is  contradicted  by  entries  in 
the  corporation  books.  Rex  v.  Newling^ 
3T.R.  310. 

^2.  An  affidavit  in  support  of  an  infor- 
mation in  nature  of  quo  warranto^  must 
state  the  mode  of  election  to  the  office  in 
question.     Rex  v.  Mein^  3  T.  R.  596. 

3.  An  affidavit  in  support  of  an  appli- 
cation for  an  information,  in  nature  of 
quo  warranto^  for  usurping  a  corporate 
office  contrary  to  the  provisions  of  a  parti- 
cular charter,  must  state  that  such  charter 
has  been  accepted,  or,  whence  the  same 
thing  may  be  inferred,  been  acted  upon. 
It  must  appear  that  the  constitution  al- 
leged to  have  been  violated,  is  an  existing 
one.     Rex  v.  Barzey,  4  M.  &  S.  253. 

(a  3)  Deficiency  ifi,«-4otD  aided* 

1.  If  the  affidavits  in  'support  of  an  j 
infonnation  in  nature  of  quo  toamaniOy  be 
deficient  in  the  statentent  of  necessary 
furts,  recourse  may  be  had  to  the  affidavits 
in  answer  in  which  they  are  detailed. 
Rex  V.  Mem,  3  T.  R.  596. 

2.  ^Where  t£e  merits  of  the  elecdon^  if 
any,  are  snfficientiy  brought  into  question 
by  the  affidavits,  and  where  it  is  not 
denied  by  lite  defendant ;  an  information 


in  nature,  ^c.  will  b^  granted,  though  ^e 
^Mt  of  the  election  ia  not  predsdy  sworn 
to.   ^Rexy^  Hanoood,  a  £a3t>  1 77,  .     . 

(a  4)  Ainendmeni  of. 

An  affidavit  in  support  of  an  appHcataen 
for  an  information  in  nature  of  qao  xoar" 
ranto^  cannot  be  amended.  Rex  v.  Bar»ey^ 
411.  &S.  253. 

(b)  Defence  to, 
(b  1)  Subsequent  resignation, 

A  rule  nisi  is  obtained  in  Trinity  term, 
against  several  for  an  information  in  na^ 
ture  of  ^uo  •warrantOyior  usurping  corporate 
offices.  Between  Trinity  and  Michaelmas 
term  they  resign,  and  their  resignations 
are  accepted.  Held,  that  the  rule  must 
be  made  absolute,  this  circumstance  of  the 
resignation  being  no  answer  to  it,  thougU 
it  might  regulate  the  discretion  of  the 
court  in  imposing  the  fine.  Rex  y.tVar" 
low,  2  M.  &  S.  75. 

(b2)  Subsequent  lapse  of  the  period  of 

limitation. 

The  statute  32  Geo.  Ill,  c.  58,  which 
passed  for  the  quieting  the  possession  of 
persons  who  had  exercised  franchises,  and 
for  preventing  others  from  lying-by  for  a 
length  of  time,  with  latent  objections  to 
their  tides,  enables  a  defendant  to  an  in- 
fermation  in  the  nature  of  quo  warranto^ 
to  plead  that  he  held  or  executed  the 
ipffice  six  years  before  the  exhibiting  of  the 
ptformatim^  This,perio^  mi^t  t^  jda^€i4 
frosa  the  making  tl;ie  rule,  absolute,  and 
not  from  the  time  of  obtainjjig  tb^.itule 
nisi.  Hence,  a  rule  nist,  for  such  an  in- 
formation,'will  be  discharged,  if  it  appears 
that  the  defendant  is  in  a  condition  to 
plead  the  statute;  to  make  it  absolute 
would  be  nugatory.     Rex  v.  Stokes,  2  M. 

&S.71. 

ijc)  Of  shifting  the  grounds  of. 

Whether  where  the  original  ground  of 
application  for  an  information  in  nature 
of,  &c«  fails,  it  will  be  granted  for  the  trial 
of  an  incidental  and  secondary  question. 
ilex  V.  Osboume,  4  East,  327. 

V.  Of  the  parties  to. 

(a)  Prosecutor, — toho  considered  as. 

The  practice  in  informations  in  nature 
of  quo  warranto,  is,  for  the  parties  upon 
whose  affidavits  the  rule  for  the  informa- 
tion is  obtained,  afterwards  to  make  such 
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person  ai  they  th^nk  fit  relator ;  no  that 
the  relator  is  not  the  real  piosecutor. 
However^  the  relator  is  primd  facie  to  he 
considered  as  the  real  prosecutor;  an 
application  therefore,  that  the  prosecutor 
may  give  security  ^r  costs  on  account  of 
his  poverty,  will  be  disgiisuwi ;  o/t/er,  ^ad 
it  shewn  that  he  was  only  an  instrument 
in  the  hands  of  others.  Rex  v.  Sir  W. 
W.  Wynne,  «  M.  &  S.  346, 

'    (b)  Joinder  of. 

1.  One  information  only  may,  by  leave 
of  the  cour^  be  exhibited  under  the  Itish 
St  19  Geo.  II,  c.  2,^s.  4,  against  different 
persons,  and  against  the  same  persons  for 
usurping  different  franchises.'  And  there 
is  no  occasion  to  state  such  leave  on  the 
record.  Symmers  v.  TheKing^  Cowp.  489. 

2.  There  must  be ,  separate  informa- 
tions against  several  for  usurping  separate 
offices  of  the  same  corporation,  in  order 
to  enable  each  defendant  to  disclaim,  the 
offence  not  being  joint  Though  one  only 
may  be  tried,  and  the  rest  suspended  upon 
an  undertaking  of  the  other  parties  to 
disclaim  according*  to  the  event  of  the 
triaL  The  court,  therefore,  will  not  con- 
solidate tibem.     Rex  v.  JFarhw,  2  M.  & 

(c)  Mode  of  describing. 

An  information  against  persons  by  the 
name"  o^th«!  mayor  and  citi«em  ef  C,  Ibr 
clainihi^^  be^«  bo^  corpofirte,  imports 
not  that^Ch^  tai^  a  corporaitm,  bat  Um 
contrtw/.^  Rev^.^umn  Same  V, Monk \ 
aT.  R'.'SiS.^'   -  .•  - 

VI.  Ojr.«ftA:|fOm?M:«MVWMi9^fi»l 

(a)  iy»wiwg>yj^l>iiliiilfiiilii<iwV 

AHet  Sn  WormafTOf^  ft  xM^  of  ^ 
warrdm  TikHe^  gHii««!7%e^c9mrw» 
not  interfere  to  controul  the  mannef''i6f? 
conductioi^  it  a^.tlyiffriyrB^ 


proseq\ , ,_.  _  . 

cation  controverting' liie  dfli^iiinfs'wle 
as  freeman,  which  he  had  pleaded  as  in- 
troductory to  that  of  common  council- 
man.   Rex  v.  BrowHy  4  T.  R.  376. 

VII.  On  the  pleadings  in.    * 

(a)  Of  the  plea. 
(a  1).  Time  allowed  for. 

The  t£me  of  pleading  to  informations 


in  nature  4)LfSfo  jaorniA^o,  ia.  ^pgnhted 
thus:  after  the  defeud^t.^ji^appQurody 
ty/q  fourrday  oiles  to  plead  inpst  be  given  ; 
'^^  the  expiration  of  the  laat^a  peremptory 
rule  to  plead  m^y  be  moved  for  in  term  ; 
if  not  mov^d  for,  the  defendant  has.  till 
ithe  next  t^rm.    Rex  v.  Gifiexe'r^  %  T.  K. 

^y4» ...  ^ 

(a  2)  Wiehdrawing  of^  and  plea^g  de 

norbo. 

If  the  defendant  in  an  information  in 
nature  of  quo  warrantOy  discovers,  before 
trial,  that  he  has  pitched  upon  the  weaker 
defence,  he  may,  upon  terma,  quit  it,  and 
insist  upon  the  stronger.  Rex  v.  GrimeSy 
4  Burr.  2147. 

(,9i3).Of  double  pleas. 

X..  The  delimlant  m  .an  inforraatioB  in 
nature  of  quo  wariYuito^  ia  entitled,  imdes 
Stat.  32  Gflo.  Ill,  c.  5$,  to  plead  several 
pleaa,  although  the  iicaitatioii4>f  time  doca 
not  form  one  of  theaa.  Rex  v.  Autridge, 
«  T.  R.  467. 

2.  Double  pleading  in  an  information 
in  nature  of  qm'  toearra^Oy-it  only  per- 
mitted where  the  de£uMlaBt  ia  a  corporate 
officer.     ReM  v.  Rickardgottj  9  Easty4fi9, 

(a  4)  Miscellaneous, 

1.  By  a  new  charter  the  election  to  an 
office  in  the  corporation,  wasT  to  be  made 
in  the  piode  in  use  at  a  particular  period 
in  former  time.    A  plea  to  an  informa- 
tion in.  nature  of  quo  toarrantOy  for  exer- 
cising the  office,  claiming  it  under  an  elec- 
tion pursuant  to  the  charter,  must  ahew  . 
:what  the  mode,  pf  election  was^^a^.^tli|^ 
.naipedfleriod,  in  wbat  way  soever  jt,f)iri-  . 
igioji^edj^^  Rex  v.  Birch,  4T.  R..  6olif."    * 
,  ,^^  ^'"f^n  information  in  nature  of 
I'^flfff^^  the  defendant  pleaded 
ioiingpiT^rci^tjon,  whence  it  ap 
on  Boa  olSc^  which  the  defend 
cos^d  of.  usurping,  namely,  that  of .maytpr|^, 
'becoming  vacant  by  death,  ahotiber  mayor  *. 
was  to  be  elected  aoler  a  prescribe  &?4)«w» 
The  defendant  then  pleaded,  that  mjpic^,^ 
•a  day  the  office  of  mayor  becsime  yacan^^ 
not  sta^ng  by.  what  accident  it  ,b^qam^ 
vacant,  and  shewed  that  he  waa  e*    ' ' 
the  lona  prescribed,     field,  t 
was  bad,  since,  for  any  thinks  J^^  jvr^it 
peered,  the  vacancy  happened  ftiiijpL. sing,  ^ 
ot]^  cpuse  than  the  d^ith  of  Uie/t 
and  also,  for  an v  thine'' th^t^pMtfi|G 
there  wjsa  to  be  a  aifferenTino^'ol^.ffe^^o 
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QUO  WARRANTO- 

«l««ilii ViMMy  bippindl  not  by  dntl^ 
than  in  the  ewe  where  k  dUL  Bed  the 
liifceilent  evened  iiiet  them  wee  no  pm- 
yman  iv  the  chnrter  fa-  filling'  np  the  office 
ef  mayor  in  any  inatance,  but  tiiat  otf  a 
vacancy  by  dmth,  this  mi^t  haveraieed 
a  preenAplion,  that  in  inetancet  not  named 
tbare  wee  to  be  an  eleetaoo  in  the  mode 
which  tepreeevibed  in  the  inetancee  which 
were  nanied ;  bet  the  wand  of  aoch  a  ne- 
fitive  allegation  piedoded  the  ooart  from 
raiainffsttchnptctattption.  Resr.  SmUk, 
e  M.  &  &  583. 
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t&eeeifaie  ihewld,  ail  he  might  hate  done; 
rejofaMd^  bjf  ttadng  ebvomstancee  to  shew, 
thai  five,  m  the  then  state  of  the  corpo- 
ration^  Mnitituted  a  majority.  Rex  v. 
SmitM,  ff  M.  1^  S.  583. 


(b)  Of  the  repUcatiim. 

(b  1)  Dupliciiy  m. 

A  proeecutor  in  a  quo  warranto  informa- 
tion, or  ii  an  information  in  natare  of  a 
quo  warranto,  ie  allowed  to  reply  specially, 
and  to  pat  esoMiny  matteia  in  issue  as  he 
pleaaee;  but  the  new  matter  introduced 
in  the  replication  ought  lo  be  consistent 
with  the  matter  contained  in  the  plea. 
Rex  V.  Kmgkt,  4  T.  R.  419. 


O^e)  MmeUamtomen 

By  tlie  jiuiislitHliWi  of  n  oerporation, 
tfaete  are  to  ha,  infer  olioc,  one  mayor  and 
eleven  aldermen ;  on  the  vacancy  of  the 
cnayornl^)  the  hnrgesses  are  to  nominate 
twoof  tiie  aldermen  as  for  the  mayor,  and 
tiie  teal  dec  of  the  sldernRn,  of  wnom  the 
lale  nnyor,  (beinp  an  aUenaan)  was  to 
be  on^  or  Ite  major  part  of  them,  are  to 
choose  one  of  the  two.  In  an  iaformation 
in  nature  of  qm  vmrrauio  against  the  de- 
fondant,  for  usurping,  the  office  of  mayor, 
he  pleaded,  that  on  such  a  da;^  the  office 
ef  mayor  was  vacant,  that  hmiadf  and 
one  J.  S.  were  nominate4,  and  that  him- 
actf  was  elected  by  the  tesidue  of  the 
aldennen.  The  replication  to  the  plea 
affirm^  Qat  only  five  aldermen  were 
pteaeni.  The  defendantdenaarred.  Judg^ 
mini  vraa  given  for  the  crown.  For  the 
defendant  bad  not  shewn  how  the  office  of 
magrar  became  vficant,  and  no  prssnmp- 
tiop  eonld  be  formed  that  the  vacancy 
was  occasioned  by  an  accident,  which 
prnvented  the  late  mayw  from  voting  as 
one  of  the  aldermen,  for  instance,  by  the 
accident  of  deOth,  o^  forfeiture.  The  in- 
forence  then  was,  that  he  formed  one  of 
the  ^'residue,  of  the  aldermen.'^  Five, 
'tfi^'  were  ntft  a  m^tidty^;  and  the  re- 
|ilian»>  therirfbHt,'  if  onadswered^  is  an 
to   the  plea.    The   defaidluit, 

vei,.  Ur 


(c)  Qf  oMcnmeffrf  m. 
(c  1)    After    argument, 

A  plea  to  an  information  in  nature  of 
quo  warraiUo,  may  be  amenijed  after  ar- 
gument of  a  demurrer  thereto.  Rex 
Bircky  4  T.  R.  608. 


v. 


VIIL  Ok  thb  jvdomskt  iv. 

(a)  Genera!  rtUe* 

It  a  defendant,  up6n  an  information  in 
nature  of  quo  warranto^  fails  in  the  title 
he  sets  im,  judgment  must  be  for  the 
crown.    Rex  v.  Leighf  4  Burr.  3143. 

(b)  Nature  of,  whetket^  quoiquCj  orfiiUd. 

Sembkj  that  if  the  title  to  a  corporate 
office,  is  only  defective  from  an  irregular 
swearing  in,  the  judgment  against  the 
party  in  an  information,  in  nature  of  quo 
warranto^  should  be  a  judgment  of  capia-' 
tur  fToJint  for  the  tempoFaxy  usnipation, 
or  a  judgment  of  quoequty  and  not  a  gs^ 
nerd  judgment  of  ouster.  Res  v.  Clarke^ 
a£ast,75$  butsee  9Ea8t,946. 

(c)  Legal  ^eet  qf» 

One  who  has  had  judgment  of  com« 
plete  ouster  aaaiast  hkn,  epon  a  disclaimer 
generally,.in  an  infonnafiion  in  aatui^  of 
^ae  wftmante,  is  pieeladed  from  aiter- 
waida  setting  up  his  origittai  rig^t ;  tbjMigh 
he  was  sworn  in  subsequent  to  the  jiidgr 
m^t,  under  a  peremptoiy  mmimmui}  for 
a  teiiHilaaMfto  aai^sef  ant  ceaftw  no  title. 
Rtix  V.  Qarkt,  a  ^»A^  76«  *«» ▼•  The 
BwfguK$^Trwr».U.^}^  an  to  the  last 
pefait 

IX.  Of  TttB  coeiti  iw. 

(i)  IS)  the  proaecwi&t. 
(ai)  Generairuk. 

On  a  jndgswet  for  the  r^bitor  in  an 
information  in  the  nature  of  a  quo  war- 
ranto, he  is  entitled  to  costs.  Rex  v. 
Amery,  i  Anst.  178. 

(no)  Onvttdktt^jitdgmanifai  io  part. 

There  is  no  analogy  between  informa- 
tions in  nature  01  quo  warranto,  and  civil 
pioc^Mings.  The  rule  at  K.  Br^  there- 
fore^ in  dvti  Mdb,  thaft  afUdnttf  ie  «l- 
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titled  to  the  costs  of  those  issues  oqly 
which  are  found  for  him,  does  not  govern 
in  these ;  touching  which,the  rule,  founded 
on  uniform  practice,  is,  that  the, prose- 
cutor succeeding  on  one  issue  euly,  and 
having  judgment  of  ouster  thereon,  is  en- 
titled to  the  costs  of  all  the  issues.  Rex 
V.  Do-xneSy  i  T.  R.  453. 

(a  3)  Under  ^^  Ann,  c.  20. 

The  wQrd  "  j>)aces,"  in  the  st^t.  9  Anm 
c.  so,  means  places  of  the  same  kind  with 
those  before  enumerated,  to  which  alone, 
therefore,  the  provisions  of  the  act  extend. 
Hence,  under  the  5th  section,  the  court 
cannot  award  costs  to  the  relator,  in  an  in- 
formation in  nature  of  quo  warranto,  for 
usurping  the  office  of  constable,  the  same 
not  being  a  borough  or  corporate  ofBce. 
Rex  V.  Wallis,  5  T.  R.  375 ;  Same  v. 
Dickenson^  381,  n.  (a). 


X.  Of'  the  execution  in. 

(a)  Discharge  from. 
V         (a  1)  How  obtained, 

A  defendant  in  execution  under  a  writ, 
•on  a  ^110  xvarranto  information,  as  well 
for  the  contempt  as  for  the  relator's  costs 
indorsed  thereon,  is  not  entitled  to  his 
discharge  on  payment  of  the  fine  only. 
Rex  V.  PickeriU,  4  T.  R.  809. 

XI.  Of  new  trials  in, 

(a)  After  verdict  for  prosecutor, 

A  new  trial  #iU  be  grants  in  an  in- : 
formation  in'HSiCune  <^qw>  w^rranto^  after ' 
verdict  for  prosecutor.     Rex  v.  Maiden^ 
4Burr^2i35.  .    .,       - 

(b)  After  verditi  fwr4tfeui«»t.    ' 

An  information  in  the  nature  of  quo 
warranto,  is  now  considered  merely  a 
civil  proceeding;  therefore  a  new  trial 
therein  may  be  granted  after,  verdict  for 
the  defendant.  Rex  v.  Frtmcis,  «  T.  R. 
484. 

XII.  Of  quashing, 

(a)  On  motion. 

A  quo  vxtrranto  information  cannot  be 
quashed  on  motion,  though  both  parties 
xonsent.    Rexy.  Edgar^  4  Burr,  3397. 

XIII.  On  the  limitation  or. 

ii . '  Informations  in  ni^re  of.  quo  xvar- 
rantq,  will  not  be  granted  after  six  years 


RECEIPT, 

possession.    Rex  v.  BiekeHf  .4  T.  R.  982 ; 

etiam  stat.  32  Geo.  Ill,  c  58. 

2.  A  title  to  one  office,  which  is  a  qua- 
lification to  hold  another  office,  is  not 
within  Stat.  3,  of  32  Geo.  Ill,  c.  58,  re- 
specting derivative  titles,  and,  therefore, 
although  the  party  has  exercised  the  fint 
for  six  year,  the  court  will  make  the  ntle 
nisi  for  an  infontiation  in  nature  of  quo 
warmnto,  for  exercising  the:  second  office, 
4ipon  a  defect  of  title  to  the  first,  absolute. 
Rex  v., Stokes^.  8  M.  &  S.  71. 


RANSOM. 

Contracts  of. 

(a)  What  considered  as,  p.  838.    . 

(b)  Properties  of 
(b  1 )  Jn  relation  t0  a  re^uptvrt, 

p.  838. 

(c)  Rights  thereon,  p.  838. 


(a)  What  considered  as. 

1 .  A  purchase  by  the  owner,  in  a  neutral 
country,  of  his  ship  condemned  there  as 
prize  by  an  enemy,  i^  il^sal  as  a  ransoio. 
Hav€lock  v.Rockwood,  8T.  R.s68. 

s.  An  action  does  not  lie  on  a  hill  .of 
exchange  given  to  theplaintiff,  for  numigr 
advanced  by  him  for  die  .express  purpose 
of  effectuating  a  ransom  contrary  to  stat. 
45  Geo.  Ill,  c.  72.  Webb  v.  Brocket 
3  Taunt  6. 

(b)  Properties  of. 
(b  1 )  Jn  relation  to  a  re-capture. 

The  property  in  a  ransom  bill,  secreted 
and  not  delivered  up  to  the  re-captor,  is 
not  divested  by  the  re-capture  of  the 
vesslel  yrith  the  hostage  and  ransom  bill  on 
board.     Comuv.  Blackbume,  Dougl.  641. 

(e)  Rights  thereon. 

An  action  was  maintainable  by  an  alien 
on  a  ransom  bill.  Record  v.  Beittnham, 
3  Burr.  1734;  1  Blk. '563.  See  now 
33  Geo.  Ill,  c.  25  ;  45  Geo.  Ill,  c.  72. 


RECEIPT, 

Conclusive  nature  of. 

'A  receipt  is  not  conclusive  against  tho 
party .  sig^ng  it  Strafon  y.  ^kisiall^ 
aT.R.3P6. 


RECEIVER  GENERAL. 


TO 


RECEIVER  GENERAL. 
Op  his   settivo   iW super   upok   a 

PA&ISH. 

(a)  Preliminary  steps. 

It  ii  not  sufficient  that  the  Receiver  Ge- 
aenil  swears  ta  his  account  before  the  5th 
April,  to  enable  him  to  set  insuper  upon  a 
piuriahy  unless  the  account  is  declared  and 
psiMdvwitfain  that  time.  Expartt  Borovgh 
cfldsieardf  Wig^tw.  97. 


RECEIVING  STOLEN  GOODS. 

I.  Nature  of  the  offence. 

(a)  WitMn    fis  Geo.  Ill,  c.  58, 
p.  839. 

II«  IjTDICTIfEKT   FOR. 

(a)  Negative  averments, 

(a  1)  Cotmction  of  prineipal^ 

p.  839- 


L  Nature  of  the  offence. 

(a)  Within  32  Geo.  Ill,  c.  58. 

The  receiving  of  stolen  goods  is  an 
offence  within  stat  2S  Geo.  Ill,  c.  58, 
s.  1,  though  the  principal  has  been  con- 
victed, provided  the  principal  was  guilty 
of  petty,  lanceny.  only.  Rex  v.  Baxter^ 
5  T.  R.  83. 

II.   Indictment  for. 

(a)  Negative  averments. 
(al)  Conviction  of  principal. 

If,  in  the  description  of  a  crime,  th^re 
be  any  thing  in  the  negative,  the  affirma- 
tive of  which  would  be  an  excuse  for  the 
defendant,  the  proof  lies  upon  him,  and 
need  not  he  stated  in  the  indictment. 
Hence,  in  an  indictment  under  stat.  32 
Geo.  Ill,  c.  58,  s.  If  for  receiving  stolen 
goods  (which,  if  the  offence,  in  the  princi- 
pal, be  grand  larceny,  &c.  is  only  an 
offence  in  the  receiver,  provided  th^  prin- 
cipal has  not  been  convicted)  it  need  not 
be  averred  that  the  principal  has  not  been 
convicted.    Rear  v.  Baxter^  5  T.  R.  83. 


RECOGNIZANCE. 

h'Or  thr  interest  therein. 
(a)  Of  the  crown f  p.  839. 


RECORD.  839 

IL  Or  comiiTMENT  thereon. 
(a)  Discharge  frmn^  p.  839. 


I.  Of  the 'interest  therein. 

{9)0fthecrotBn, 

The  king  is  only  a  trustee  for  the  party 
in  a  forfeited  recognizance.  Rex  v.  £yre#, 
4  Burr.  3118. 

II.  Of  commitment  thereon. 

(a)  Discharge  from, 

A  defendant  having  been  committed  to 
prison  on  a  forfeited  recognizance,  whereby 
his  wife  and  family  are  become  burthen- 
some  to  the  parish,  is  not  a  sufficient 
ground  for  the  discharge  of  the  defendant 
from  such  recognizance.  RexY.Strancher^ 
3  Price,  a6i. 


RECORD. 


I.  Properties  of. 

(a)  Conclusive  nature  of^  p.  B39. 

II.  Alteration  in. 

(a)  How  made,p,  839. 

III.  Pleadings  reIative  to. 

(a)  Of  the  plea  of  .nultid  record^ 
p.  840. 

IV.  On  the  proof  0^.' 

<a)  By  acopy,  p.  840. 

V.  Of  withdrawing  the   record 

IN  AN  action: 

(a)  Terms  qfy  p.  840. 


I.   Properties  of. 

(a)  Conclusive  nature  of. 

The  record  of  a  court  of  competent 
jurisdiction,  imports  incontrovertible  veri- 
ty as  to  all  the  proceedings  which  it  sets 
forth  as  having  taken  place.  An  aver- 
ment to  the  contrary,  therefore,  in  pleading, 
cannot  be  made.  Ramsbottom  v.  Buck- 
hurstf  2  M.&S.  565. 

II.  Alteration  in. 
(a)  How  made. 

An  alteration,  in  a  record  cannot  be 
made  without  leave  of  the  court  even  with 
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mcco]ii>. 


«oiiaettt^lh54ippo«ileiNurty.  Dkkmmm^ 

III.  Pleadings  relative  to. 

.  (a)  Of  the  pica  rfuul  tielrtaord^ 

The  plea  of  tnd  titl  record,  and  giving  a 
<]ay,  mikes  a  complete  issue ;  s^  that  if 
the  adverse  paii^  demurs,  the  other  need 
not  join  in  demurrer,  hut  on  &ilttre  at  the 
^ay,  may  sign  judgment.  Ttpptn^v*  JoAn- 

• 

IV.  On  the  PRopr  or. 

(a)  Byacqfnf, 

It  is  suflicitot  proof  of  thie  copy  of  a 
record,  that  the  original  was  read  tD  the 
vitoess  hy  the  proper  officei;,  and  that  the 
copy  agreed.    Roffy*  D€r$^  9  Taunt.  591 

V.   Or  WITHDRAWING  THS  RECORD  IN 

AN    ACTION. 

{&)  Terms  of. 

A  record  may  he  withdrawn  uncondi- 
tionally, on  a  fair  presumption  arising  that 
an  imps^tial  trial  cannot  he  had.  Utittrngt 
ir.  ■■-   . » 5 Taant  88. 


-Ml  RELEASE. 

Qi^JniU^auofjmtitmiiraei^nf 

PLa4o.    .  .. 

II.  Construction  ofu 

(a)  Gettafolmtteamdiihuirmtiimif 
p.  841. 

(b)  Inafmrtittdariiutanee^p.94tk 

II  Iv  RSLSASS  Qf  AN  ACTION. 

(a)  tV'ko  are  cdrnfiietii  to  Mdk^ 
p.  841. 

(b)  By  «  co-pkuntif, 
(bi)  Relative    to   setting    it 

aside, ]^. 9^1.  ,,^ 

e)  £ya  nommal  plaint^. 

(e  0  Relativa   tQ  siting    ^ 


RECORD  ARI^ 
ffFrk  ofO 

Xa)  Its  legal  efect,  p.  640. 
(b)  Appearance  /d,  p.  840. 


(a)  Itr  Ugal  efict. 

The  writ  of  re.  fa,  to.  stays  all  fiirther 
proceedings  in  the  coun^  coart»  though 
Itelivered  after  interlocutory^  if  it  be 
before  final  judgment.  Sevan  v.  ProHesk^ 
!i  Burr.  1151b 

(b)  Appearance  to. 

A.  writ  of  r^ordari  virtually  includes 
a  summons  to  both  parties  to  appear  00 
the  day  prefixed  Daoiesy.Jsimefy,\T.R, 

37». 
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RELEASE. 

By   COVENANT   NOT  TO  SUE. 

(a)  In  the  case  of  a  sole  eoniraefor, 

p.    840. 


I.  By  covenant  not  to  sue. 

(a)  In  the  case  of  a  sole  contractor.  * 

W.h#ire  an  oUigeiBi  covenants  not  to  sne 
the  obligor  at  all,  he  may  plead  it  as  a 
release  to  avoid  a  circuity  of  action.  JDraii 
v.JKrnoAaZ/,8T.R.i68. 

(b)  In  the  case  of  joint  contractors. 

1.  Where  an  obligpee  covenants  not  to 
sue  one  of  two  joint  and  aeve^d  obBgoiti 
and  if  he  did  that,  the  dead  of  covenant 
might  be  pleaded  in  bar^  he  mey  atill 
stto  Uie  other  obligor.  Deaik'^  ^omkaU^ 
8T.R-168. 

2.  Two  partpers,  A.  and  B»  on  86th 
August  1809,  agree  to  dissolve  the  part- 
nership, as  from  1st  January  1810,  and 
that  neither  of  them  shall,  after  signing 
the  deed  of  dissolution,  make  any  .pur- 
chase to  bind  the  other;  but  that  avei^^ 
such  purehase  shall  be  on  his  osinprivabi 
account  Oi|  aTih  October  1810^  A. 
assigns  his  property  to  his  crediton,  «ba 
covenant  not  to  sue  him,  and  that  if  they 
do,  the  deed  of  assignment  abaUhnavfr- 
lease  to  him,  which  deed  is  signed  by  B^ 

A,  after  signing  the  deed  of  dJasohtiast, 
having  contracted  debts  in  Ite  name  ti 
the  firm,  B.  pays  them.  Held,  !•  That 
B»  was  liable  for  those  debts,  Hkecownnnft 
not  to  sue  A,  not  operating  aa  a  ntaBantd 
B :— 2.  That  supposing  it  had,  the  credi- 
tors would  have  hud.an  equitable  claim  on 

B,  which  would  have  justified  his  paying 
the  money;  aad.therQfore.tfanl  B.  was  en- 
titled to  recover  it  from  A,  as  money  naid 
to  his  use.  Hutton  v.  ^rre,  1  'Mars,  ms^ 
6Taunt«j^.  '    ,     ^, 


n£LEA$»E. 

II.  6DiniT&i7€Tiokr  or* 

(a)  Gtntral  rules  and  ^testratiMs. 

1.  InthecoDstrnttioAOf  kAlAstramenty 
fegard  mutt  be  had  to  all  its  parts,  and 
tspecially  to  the  partieular  expressions 
thereift.  .  Therefore,  g^oeral  words  in  a 
deed,  are  to  be  restrained  by  a  particular 
recit^.  For  which  rule  the  reason  may 
be»  that  the  .parties  qannot  be  supposed 
to  have  usea  words  without  meaning ;  a 
sapposition  included  in  the  rejection  of 
peoiicular  expressions.  If  full  efTect  is 
l^ven  to  the  general  words,  the  particular 
expressions  are  thereby  passed  over ;  but 
not  vice  vtndj  sihice  thereby  effect  is  given 
to  the  genend  words,  namely,  qualified 
and  conststei^t  with  the  particular  exprea- 
sions. — ^Hence, wh«sa to  an  action otdebt 
•flabeod, thede&ndant pLsaded  a  release 
from  the  plaintiff,  which,  afl^r  reciting  that 
the  defendant  stood  indebted  to  him  in 
such  a  sooiy  he,  id  considieration  of  1 5  < .  in 
the  pound  paid  to  him,  '^  released  the  de- 
fendant from  all  manner  of  actions,  eaus^a 
of  action,  suits,  debts,  claims,  and  demands 
in  law  and  equity,  which  he  had  against 
him,  or  ther^fter  could^  should  or  might 
have,  by  reason  of  any  thing  from  the 
beginning  of  the  world  to  the  date  of  th0 
release;"  held,  that  the  plaintiff  might 
reply,  tiiat  although  the  |)resent  demand 
was  dne  when  the  release  was  mad^  yet  it 
was  notinduded,  or  meant  to  beinduded, 
in  the  sum  naio^  therein.      Payler  v. 

±,  If  iho  provisions  in  a  deed,  are,  upon 
te  Ut9  of  them,  applicable  to  two  dif- 
ferent tttoatioDs  of  things,  it  may  be 
avtrted  to  which  of  the  two  they  were 
meant  to  be  applied.  Thns,  if  A.  ow«lrB: 
90  L,  which  gross  sum  is  composed  of 
separate  item^,  and  B.  r^leaste  to  A.  10  /., 
B.  may  shew  to  whilt  particuM  itisms  the 
Wlftiia  was  intended  to  bo  appAied.  Papier 

r.Khmnkmt  4  M.  ft  8. 4a3. 

(b)  In  a partkuUar  iMtance.' 

A,  after  mentioning  cert^n  spedfic 
sums  dueto  hi&r  fh>m  B,  and  thkt  nie  had 
Igliadto  feloaad  him  froih  dioa^  toihs,and 
ttiMhotk  all  or  any  Mher  mttt  or  suma 
af  mofa^i'-oUilttia  and  demandi  di^neby 
sAeonM'  Of  iii«snd«d  to  be  socur^,  uid  til 
elher  sum  or  sums  df  motkoy,  claim  and  de- 
mand whatsoever,  released  him  accord- 
ingly fricim  thoa^  Sums  and  att  daim 
an  socouat  of  tlM«  siiiM,  01*  fef  or  on 
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account  of  any  0tiisr  matter,  cause  ot 
thing  whatsoever.    Held>  that  a  bond  of 
indemnity,  payable  after  her  decease,  waa- 
not  thereby  released.   Butcher  v.  Butcher^ 
1  N.  R.  113. 

in.  Release  of  ak  aCti&h. 

(a)  JFho  are  competent  t^  make. 

The  real  parties  alone  are  c6mpet^nt  ta 
release  the  action ;  and  those  are  the  real 
parties  who  are  parties  upota  record.  Doe, 
ex  dem.  Byne^  v.  Brewer^  4  M.  &  S.  300. 

(b)  Bjf  a  c^lamHff', 
(b  1)  Rdatioe  io  setting  it  aside. 

Rdease  by  co-plaintiff  npt  set  aside 
without  a  strong  case  of  fraud.  Janes  v. 
Herbtrty  t  Taunt.421. 

((ty  Bi^  a  nmunai plakaif. 

(c  1)  Relatite  to  setting  it  aside. 

If  a  defendant,  who  is  sued  by  a  landlofd 
in  the  name  of  his  tenant,  procure  a  release 
from  the  nominal  plaintiff,  the  court  wilt 
order  therelease  to  be  delivered  iip,  and  per" 
mit  the  landlord  to  pnnead  in  th^  action.. 
Payne  v.  RogerSf  Dougl.  407. 


&EMAtN.D£lt. 
(See  Dt;7iBttf  Sstate.) 

I.  Contingent. 

(a)  Whether  vested  or  cotUingeni* 
(ai)  General ruleyp,%4^, 
(as)  In  particular  instances^ 

p.  843< 
(a  3)  Relative  t^  the  time  cf 
ve^^m^,  p.  042. 

,      /    j^b)  Jf^iUd or notL    ... 

/(v    (b  1^  ^s  too  remote,^,  84a. 

(c)  CGMtrutHonif.  > 

(i)  Dekruc^ion^^, 

(di)  Generalrulefp,o/^2, 
Qd  d;  In  the  case  of  a  ccpyhotiy^ 

p.  8^a. 
(ds])  In  mtscellaneous    caies^ 

p.  842. 

II.  Clftbsa  nEiTAiKMi&a. 

Qk)  Creation  of, 

(a  1)  Form  djT,  p.  843. 

(b)  Implication  of, 

(bi)In  thecttH  df  a  deed,  P.84S- 
(t)  SMent  t^p.%i:^. 


^4* 


III.  Remaindbk-mait. 

(a)  Relative   to    charges    created 

by  the  particular  tenant. 
(a  l)  In  the  case  of  personalty^ 
p.  843- 

(b)  Relative  to  leases  by  the  par* 

ticular  tenant. 
(bl)  Executed  by   the  tenant 

only,  p.  843. 
(bfl)  Whether  confirmed  by  ac- 

ceptaTice  of  rent,  p.  843. 
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plied  in  a  deed,  the  shares  of  Uiose  chil- 
dren who  died  without  issm,  did  not  vest 
in  the  survivors,  but  fell  into  the  reversion 
in  fee.  Doe,  ex  dem.  Tanner,  v.  Dorveli^ 
5T.R.518. 


I.  Contingent. 

(a)  Whether  vested  or  contingent. 

(a  1)  General  rule. 

A  remainder  will  never  be  construed 
as  contingent  where  it  can  be  taken  for 
ves.ted ;  because  the  latter  tends  to  support 
the  estate,  the  former  to  destroy  it,— by 
putting  it  in  the  power  of  the  particular 
tenant  to  defeat  the  remainder  by  a  fine 
or  feoffment.  Ives  v.  Leggc,  3  T.  R. 
488,  n.  (a). 

(a  8)  In  particular  instances. 

1.  An  estate  is  surrendered  to  the  use 
of  A.  for  life ;  after  his  decease  to  his  wife 
B,  during  her  widowhood ;  after  his  de- 
cease*, and  upon  the  marriage  of  B,  then 
to  C.  fot^  life ;  and  after  his  decease  to  the 
issue  of  his  body ;  C.  takes  a  vested  re- 
mp.inder.  Wright,  ex  dem.  Burrill,  v. 
Kemp,  3  T.  R.  470, 

2.  Grandfather,  father  and  two  children. 
Grandfather  conveys  lands  to  a  trustee,  to 
the  use  of  himself  for  life»  remainder  to  the 
use  of  bis  son  for  life«  remainder  to  the  trus- 
tees to  preserve  contingent  remainders ;  re- 
mainder to  the  use  of  such  child  or  children 
of  the  son,  begotten  or  to  be  begotten,  as  the 
son  should  appoint,  and  in  default  of  such 
appointment,  '*  to  the  use  of  all  and  every 
the  children  of  the  son,  and  the  heirs  of 
^eir  several  and  respective  bodies,  as 
tenants  in  common,  but,  if  only  one  such 
child,  to  the  use  of  such  only  child, 
and  the  heirs  of  his  or  her  body,"  re- 
mainder to  the  right  heirs  of  the  grand- 
father in  fee.  .  He  conveys  the  fee  to  C. 
The  son  has  other  children  afterwards,  and 
dies  without  appointing.  Held,  that  the 
remainders  to  the  children  were  not  con- 
tingent, depending  on  the  event  of  the 
father  not  appointing,  but  vested,  and 
that  as  cro8s-remaindc»  cannot  bt  im- 


(a3)  Relative  to  the  time  of  vesting. 

The  law  always  leans  in  favour  of  the 
vesting  of  estates ;  hence,  the  decisions 
which  have  held,  that  a  remainder  shall 
vest  on  the  birth  of  a  child,  without  wait- 
ing for  the  death  of  it»  parents,  since 
otherwise,  if  the  child  died  before  its 
parents,  the  estate  would  not  go  to  graad- 
cbildren.  Doe,  ex  dem.  Comberbach,  v. 
Sir  R.  Perryn,  3  T.  R.  494, 5. 

(b)  Valid  or  not. 
(Jb  i)  As  too  remote. 

I.  A  trust  of  a  term,  to  arise  on  the 
contingency,  that  1.  A.  &  B.  shall  die 
without  leaving  issue  male ;  or,  s.  That 
such  issue  male  shall  die  without  issue ; ' 
is  good,  in  case  A.  &  B.  have  a  son  who 
dies  sans  issue  in  the  life-time  of  the 
survivor.  Longhead,  d.  Hopkins,  v.  Phelps, 
3  Blk.  704. 

fi.  A  limitation  to  B,  after  failure  of 
iBSue  to  A,  is  too  remote.  Mabergham  v. 
Fi9icent,sT.R.gfi. 

(c)  Construction  of . 

Settlement  of  the  wife's  estate  on  her- 
self for  life,  remainder  to  the  husband  for 
life,  if  any  issue  of  the  marriage  so  long 
live,  remainder,  if  she  dies  sans  issue,  i 
one  moiety  to  him  in  fee,  and  of  the  other 
to  the  wife's  relations.  The  husband's 
remainder  in  fee  does  not  arise,  unless  he 
survives  the  wife.  Moorhouse  v.  Wain- 
house,  1  Blk.  638. 

(d)  Destruction  of. 
(d  1)  General  rule. 

The  rule,  that  a  contingent  remainder 
is  destroyed  by  destruction  of  the  particolar 
estate,  is  fixed.  Doe,  ex  dem.  W^Ms,  v. 
Martin,  4  T.  R.  39. 

•  ■ 

(d  8)  In  the  case  of  a  copyhold. 

In  the  case  of  copyhold  or  customary 
estate,  a  contingent  remainder  is  destroyed 
by  destruction  of  the  particular  estate  after 
an  enfranchisement.  Roe,  exdem.  Clemett^ 
V.  Briggs,  16  East,  406. 

(d3)  In  miscellaneous  cases. 
1.  If  a  freehold  is  limited  on  a  conda- 
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gency  to  the  surviTor  of  A.  &  B,  and  both  | 
U8  liyiji|; 'when  the  contingency  happens, 
the  remainder  ia  destroyed.     Habergam  v. 
VuKCMty  5  T.  R.  92. 

s.  Contingent  remainder,  with  double 
aspect,  destroyed  by  merger  of  the  parti- 
cular estate  which  supported  it.  Crumps 
d.  WooUofy  V.  Norwood^  7  Taunt.  d6a. 

II.  Cross-remainders. 

(a)  Creation  of, 
(a  1)  Form  of^ 

No  technical  words  are  required  to 
create  cross-remainders.  Do?,  ex  dem. 
WatU^  V.  Waintwright,  s  T.  R.  437. 

(b)  Implication  of. 
(b  1)  Jn  the  aase  of  a  deed. 

In  the  case  of  a  deed  cro8»-remainders 
can  ^ never  be  iotplied.  Doe^  ex  dem. 
Tmmer,  v.  Dorvell,  5  T.R.  518. 

(c)  Extent  of. 

Lands  were  limited  by  deed  to  the  use 
of  the  child  or  children  of  B:  in  tail  as 
tenants  in  common, — ''  and  in  case  any 
inch  child  or  children  should  die,  without 
iteue  of  his,  her  or  their  bodies,  then  the 
paK  of  such  child  should  be  and  remain  to 
the  use  of  the  surviving  child  or  children 
of  A,  and  the  heirs  of  his,  her  or  their, 
bodies  issuing,  and  so,  totie$  quoties,  as 
any  of  the  said  children  should  die  with- 
out issue,  till  there  should  be  only  one 
child  left,  and  in  case  a// the  said  children 
should  die  without  issue,  then,"  6cc.  Held, 
that  cross-remainders  were  created  as  well 
between  the  children  as  between  the  sur- 
viving children  and  the  heirs  of  those 
deceased.  Doc,  ex  dem.  JVatts,  v.  Waine" 
vrigkt,  5  T.  R.  427. 

III.  Remainder-man. 

(a)  Relatkp  to  charges  created  hy  the 
particular  tenant. 

.  (a  1)  In  the  case  of  personalty, 

'  Since  possession  of  personalty  is  not 
|>roof  of  ownership,  a  pawnee's  title  to  the 
property  bailed  cannot  be  better  than  that 
of  the  iMiilor.  Therefore,  the  pawnee  of  a 
tenant  for  life  has  no  lien,  for  the  money 
advanced,  agi^st  the  remainder-man. 
Hffore  y.  Parker,  2  T.  R.  376. 

(b>  Retatioe  to  leases  by  the  particular 

tenant. 
(b  1)  Executed  by  the  tenant  only. 
^  An  indenture  of  lease  expressed  to  be 
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made  by  a  tenant  for  life  and  the  remain* 
der-man,  but  executed  by  the  tenant  for 
life  only,  is,  as  against  the  remainder-man, 
utterly  void;  who,  therefore,  alter  the 
death  of  the  tenant  for  life  cannot  sue  upon 
the  covenants  therein.  Ludfordy.  Barber, 
1  T.  R.  86. 

(b  2)  Whether  confirmed  by  acceptance  of 

rent. 

A  lease  void  in  its  cjreation  as  against  a 
riemainder-man,  do^snot  become  valid  by 
his  accepting  rent,  and  suffering  the  lessee 
to  make  improvements^  after  his  remain- 
der vests  in  possession.  Doe,  d.  Simpson, 
V.  Bu/cAcr,  Dougl.  50 ;  Jenkins,  d.  Yate, 
v.  Church,  Cowp.  482. 


REMEDIAL  STATUTE. 

I.   Ow   the  COWSTRUCTlOW   OF. 

(a)  In  particular  instances. 

(a  i)  Against  secreting  eject* 
ments,  p.  843. 

II.  Of  the  tenalty  inflicted  bt. 
(a)  Nature  <f,  p.  843, 

III.  Of  the  ACTION   undbr. 

(a)  lamitaium  of,  p.  843. 


I.    On   the   CONSTRUCTION    OF. 

(a)  In  particular  instances. 

(a  1)  ■  Against  sectefing  ^jectmints, 

'  The  Stat.  1 1  Geo.  II,  c:  19,  s.  12,  rela- 
tive to  the  secreting  ejectments  by  tenants, 
extends  to  those  cases  only  where  the 
ejectment  is  inconsistent  with,  th^  land- 
lord's title,  and  is  brought  to  obtain  poa« 
session ;  not  therefore  to  one  by  a  mortgagee 
of  the  premises,  and  brought  to  compel  at- 
tornment Buckley  y.- Buckley,  1  T.  R. 
646.. 

II.   Of   THE    PENALTY    INFLICTED  BY.* 

(a)  Nature  of. 

The  damages  given  by  a  remedial  sta* 
tute  are  not  in  the  nature  of  a  penalty,  but 
are  a  compensation  for  an  injury  sustained. 
Woodgate  v.  KnatchbuU,  2  T.  R.  154. 

ill.  Of  the  action  under. 
(a)  Limitation  of. 
The  statute  31  Eliz.  c.5,  limiting  the' 
time  for  suing  on  a  penal  statute,  does  not, 

O  4 


exICDd    to    Mita  

Spimi  V.  Frakriek,  3  T.  H.  »65,  n-  (»)• 


RENT. 
L  Service. 

(b)  RiBfervatum  ^. 

(a  ij  By  mtKjwat  agrtemtrnt, 

(b  l>)  (Td^ntJ  nie,  p.  844. 
(baX0««»e*w»,p.944- 

(o  i)  llj>  p^noir  ^  gnmd 

'(ta)  ^fgktttm,  p.844. 
(d)  WtUpartj/ntHUdto. 

(di)  Mortgagor  or  wnrtgaga, 
p.  844. 

II.  Cbakos.  , 

(ft)  ApportiomKut  tf,  p.  844. 
III.  Action  for. 

(a)  Pj{ra(<M«M. 

(ai)  fV.  M  ''^^nmn 
,..  ^,„,.„.  .i?r(ifrje^j».944. 


MM 

Anfa 


■  t  Service. 


lest  nay,  t?  rela- 
.    .    ^  r«MTRtla»i(pf  rent 

from  tia  b^|teulB.>L^AMlrinl  v.  Tiitr, 
C«irp^78i.  ■t*':  ■; 

'  (M  j  ,-iiJw^ntf«im' V- 
Wtnra  the  rawrvaliaii  it  moKt^/  of  a 
particm  of  tfaa  produce,  or  iti  valu*,  at  the 
leasor'e  option,  t«  be  mada  uptofioofL  ^er 
annum,  if  it  fell  short  of  that  mmto/  aum ; 
the  leaaor  haviog  elected  the  money  pay- 
ment, is  entitled  to  receive  each  month 
sal.  and  the  excees,  if  any,  above  600/. 
•t  the  end  of  the  year.  BKtAyt.JEovM, 
MEaat,  139. 

(h)  Appartvmment  of. 

(bi)  Gaural  rtk. 

RMtaB^icain  its natue  admita  of  bt- 

lagwperttoned.    Doe,  exdein.  Vnglm, 

r.Mtfler,tM.StS.iTG. 
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Qis)  OntncHm.. 
Aa  i^iainat  >■  ama^mwd  theprembea 
demised,  an  eviction  of  ipcrTjs  otny  a  na- 
peiuion  of  the  regt,  orv  tonfo,  even  in  an 
actbnof  covenant;  as  ^ainlit^e  lessee 
it  b  a  Enspenilon  (rf  the  wfiolt^  reift.  Sit' 
wnmn  v.  LoMbtri,  i-SMKt,  -SfS. 

(c  1)  B)r  p(gmi«<.ie^«nMiMrf  eiarget. 

To  an  a< 
replevin  mi 
secured  oiil 
buBly  to  th< 
bf  Thich  tl 
threatened  1 
bMaia.*^ 


An  etttrntel  does  dot  exclude  tbtptoa  of 
eviction.  Porto*  v.JtbmMw;,  7  T.R.  537. 

iA)qfHKpartyaditltdla. 
(d  1)  Mortgagor  or  mortgagee. 
A  nuptgago^  after  giviDgMtice  of  the 
mortgage  to  the  tenant  in  poBMiMtt  lUides 
a  lease  prior  to  the  mortgage,  is  entitled 
to  the  rent  in  arrear  at  the  time  of  the  m>t 
tice,  aa  well  as  to  what  Bf:cniea  alWwards, 
and  t>e  may  distrua  f«r  it  aA«  such  notice. 
M»u  V.  GailiMore,  Dou^.  37]). 

n.  CaARQs. 
(•,)  JpportiomP>l  ff- 
If  arent-chaigeisgjauteiAbBtof  liads, 
parcel  of  which  Uads  tko  giwtor  has  bo 
ri^  to,  tiiera  oao  be  ao  apportionmeni; 
^as  if  parcel  be  deniaeaUeander  a  power, 
andthe-p^vnrh^iKitpqniiedi  aothattka 
rent  Is  avoided  in  toto.    Doe,  ax  den. 
l^o^Aom  %  3An^,  \  M.A  S.  S76. 
""^■"— fl]f.  AcTioM  Mr. 

(a)  Pfeodn^M. 

(a  1)  tUa  m  itht  of  riau  en  arm. 

Jttou  in  anvar  is  a  good  ptea  in  debt 

fbricnL    IFamerv.TJuobatd,Cow^s^- 
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I.     Or  THE  RIGHT  TO  RBPLXTT. 

(^  j^ier  Mppni^emmt  mid  itfon 

MJf,p.a46. 
(^y  Intht  am^»£arm  imder* 

Higkamf  Act,  p.  fttft. 


Ce)  At  Me  Mt  ^f  «  iktft$$  hf 

CSn—iiiiMii'irj   iif  Sewtrtf 

«         •  •  • 

II,  Of  VH«  pijCADtiraB  iv  jtiir&ifiTiK. 
{9:^  Of  He  ileckmiimu 
^1)  2«/^o/^,|k»4& 
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«      rr^r 


^nenU  tf  Um  continuing 
^    iakMefir  an  ine^die 

(c  i)  ilvennM^  tiai  tie  party 
mitrmned  as  oamff^ 
p.  846. 

<d)  Pfai  injuit^catmy  p.  846. 

(e)  P^ra  fo  avowry. 

(e  1)  To  on  avowry  for  rent 
founded  on  possesskin^ 
p.  847. 

(e  s)  J/t/  habttit  in  tenementu^ 

p.  847. 

(03)  TpcmavajcpiydaMNi^e/ea- 

Mn^y  p.  847. 

(04)  Emctionj  p.  847. 

(«6)  &^-«f,p.847. 
\e6)  D«parftfiv «ii|  p. 847. 

(e7).  /flcoftm/fficy  of  doxAk 
pkat  m,  p«  847. 

(f)  Demurrer,^orm  <ff  p«  847- 

(a)  Of  ^Atf  m/ie  fo  declare^ — wervke 

of  p.  847- 

(b)  Of  fA<j  mfeybr  *tme  todtetare, 

p.  847. 

(c)  (ytOTporfaiicCjp.  847. 

(d>  OftAenotke  of  inquiry,^.  847. 

(e)  III  relation  to  the  asstismentqf 

damages,  p.  847. 

(f)  Relative  to  staying  proceed- 

■  •  •     '' 

tti^. 

•  tf  ^  OiiM«  op^&^tfNMi'feffAe 

^wwsf;  p.  847* 

ife^riMiM^  pt  847. 
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IV.  OvTins  iimovMT  ih  &ep£zyiv. 

(a)  De  retomo  habendo, 
(a  1)  Form  of  p.  848. 

(b)  As  m  case  of  a  nonsuit,  p.  848. 

(c)  Qf  ooco^M^  iify  as  to  part^ 
p.  848. 

V.    Op  the  C09T8   IK   EBPLETIK. 

^^''Xify^'Fbrtkeplmnt^. 

(ai)  di^  ifiwde   occvprte^,  p. 

'•  %48: 

(aH)  <b^w>iifelijr;iiijgifigitf  as 
.'.  ,<      ApjHnt,p(.848. 

(bjf  For'fkedfeMint: 

(b  1)  (/|iJ«rT<lal«  ti  Oeo.  11, 

^  t.  ..   ,/    :f«»^^  P*  848. 


1 


1 


VI.  Or  tHE  *LE1*0E3   IN, 

(a)  S^fiden^y  ef,  kam  determmed, 

p.  849. 

(b)  IMiHty  for  the  insufieiency 

of  *      • 

(bi)  Wko  are  UMe  far,  p, 

849.   '     *   , 
(b  3)  Extend  of  the  HabiUty, 

p.  849: 

(c)  Aetkn^or  ihe  insjfidency  o^ 
(c  1)  frhether  nmatainable  oy 

the  party  making  cog- 
nizance, p.  849. 

VII.  Or  THE  EErLETXV  BO^D.  (And 

wtsupra,yL) 

(a)  Whether  awtOoNe  when  ere- 
eute^  by  m  mn^4  atttety, 
p.  849. 

QayOf  ihe  extent  of  the  &Mity 
iAereoik;  p.  84&.  • 

(q)  On  the  assignment  of 

(c  1)  Of  the  right  to,  p.  840. 
(c  s)  J^    tAe  avowant  akne^ 

p.  849. 
(c  3)  To  the  avowant  and  kn- 

Uff  jointly,  p.  84^ 

(d)  Haw  forfeited,  pu  849. 

(e)  How  discharged, 

(e  1)  By  dtkiy,  or  time  given, 
i  p.  850. 

(f)  Cftke  action  tkerem. 

\   :■  {it)  in  wkat  eosart  tnmghi;^ 

p«80o. 
(fa)  Difsnceta,  f.i&L 


Ufi 
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(£3)  When  premaiure^  haw  in' 
validatedf  p.  850. 

(g)  Of  the  pleadings  thereon, 
(g  1)  The  declaration^  p.  850. 
(g2)  The  plea, — pendency  of 

suit,  p.  850. 
(g  3)  The    replication,  —  that 
the  suit  has  terminated, 
.    p.  851. 

(h)  Of  the  writ  <^  inquiry  thereon, 
(hi)  Whether   necessary,    p. 
851. 

VIII.  Of  the   summary   jurisdic- 

TIOK     OV£R     THE     REPLEVIK 
OPFICER,   p.  851. 


I.  Op  the  right  to  replevy. 
(a)  Jfter  appraisement ,  and  before  sale. 

Where  goods  are  distrained,  and  at  the 
end  of  five  days  appraised,  but  not  sold, 
the  act  of  appraisement  does  not  take 
away  the  plaintiif's  right  to  replevy  them. 
Jacob  V.  King,  i  Marsh.  135;  5  Taunt. 

451. 

(b)  In  the  case  of  a  distress  under  a  high' 

way  act. 

The  writ  of  replevin  is  not  taken  away 
by  the  Highway  Act  13  Geo.  Ill,  c.  78, 
for  a  distress  made  under  its  provisions. 
Fenton  v.  Boyle,  2  N.  R.  399. 

(c)  In  the  case  of  a  distress^  by  commii- 

simmers  of  sewers. 

It  seems  that  goods  taken  under  a  war- 
rant of  distress  on  a  decree  of  the  Court  of 
Sewers,  are  repleviable  as  another  dis- 
tress ;  and  by  the  sheriff  or  his  deputy. 
But,  however  this  be,  if  actually  replevied 
and  the  replevin  removed  here,  the  court 
will  not  interfere  in  a  summary  way,  but 
leave  the  plaintiff  to  his  plea.  Pritchard 
V.  Stephens,  6  T.  R.  52a. 

II.  Of  the  pleadings  jn  replevin. 

•  (a)  Of  the  declaration, 

(ai)  Title  of 

'  AVhere  the  replevin  is  removed  by 
recordari,  the  declatution  must  be  entitled 
either  of  the  term  in  which  the  writ  is 
returnable,  or  of  that  in  which  it  is  deli- 
vered ;  if  entitled  of  an  intermediate  term, 
judgment  signed  for  want  of  a  plea,  will, 


on  application  made  in  due  time,  be  set 
aside.     Topping  v.  Fvge^  5  Taunt.  771. 

(a  2)  Averment  of  place. 

Since  it  may  be  out  of  the  plaintifTs 
power  to  ascertain  in  what  place  the 
chattels  were  first  taken,  he  is  allowed  to 
declare  that  they  were  seized  in  any  place 
wherein  they  have  been  discovered  in  the 
defendant's  possession.  And  if  the  taking 
there  would  not  have  been  justifiable,  the 
defendant  may  shew  where  he  took  them, 
and  that  he  had  them  in  the  place,  &c. 
in  his  way  to  the  pound.  Walton  v.  Ker- 
sop,  2Wil8.354;  Abercrombiev.Pafkhurst, 
s  B.  &  P.  480. 

(a  3)  Description  (f  the  property. 

In  a  declaration  in  ref^vin,  for  caking 
goods,  the  description,  number,  and  value 
of  them  must  be  stated  with -certdnty. 
Pope  v.  TiUnuin,  1  Moore,  386. 

(b)  Of  the  avowry, 

(b  1)  Avowry  for  rent, — averment  of  its 

continuing  due. 

It  is  not  necessary  in  an  avowry  or 
cognizance,  to  aver  chat  the  rent  stiU  re- 
mains due.  Clarke  v.  Dacies,  3  Marshall, 
386;  7  Taunt.  7a. 

(b  2)  Avowry  for  rent, — general  avowry 
whether  allowable  Jor  an  increase 
in  the  nature  of  a  penalty, 

A  general  avowry  under  st  1  x  Geo.  11, 
c.  19,  may  be  made  for  increased  rent 
made  payable  for  land  broken  up  during 
a  certain  period  of  the  term.  Roulston  v. 
Clarke,  2H.  B;663. 

(c)  Of  the  cognizance. 
(c  1)  Averment  that  the  party  distraimei 

as  bailif. 

If  A.  and  B.  sue  on  a  replevin  bond  as 
the  sherifTs  assignees,  and  state  that  they 
distrained  for  rent  due  to  A,  it  is  sufficient, 
without  stating  that  B.  distrained  as  bailiff 
to  A.  By  A,  joining  in  the  distress,  it 
suflSciently  appears  in  what  character  B. 
distrained.  Philips  v.  Price,  3  M.  &  S. 
180. 

(d)  Plea  in  justification. 

It  seems  that  a  plea  in  replevin,  justi- 
fying the  taking  goods  damage  feasant, 
on  a  common  claimed  in  right  of  posses 
sion,  without  praying  a  return,  is  bad. 
Hawkins  y.Eckles,  s  B.  &  P.  359. 
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(e)  Plea  to  avmery, 

(e  i)  To  an  tecofwrkf  for  rent  founded  on 

possession. 

Where  an  avowry  for  rent  -service  is 
general  on  possession,  a  plea  traversing 
the  seisin  of  any  specific  estate,  is  \isA. 
Bulpit  v.  Clarke,  i  N.  R.  56. 

(e  2)  Nil  habmt  in  tenementis. 

Nil  habuit  in  tenementis,  is  a  bad  plea 
to  a  genend  avowry  under  11  Geo.  II, 
c.  19.    Syliivan  v.  Stradling,  a  Wils.  108. 

'  (e  3)  To  an  avowry  damage  feasant 

A  plea  in  bar  to  an  avowry  damage 
feasant,  claiming  that  the  locus  in  quo  he 
laid  open  on  or  before  a  particular  day,' 
an4  thence  for  such  a  specific  time  and 
upwards,  and  that  the  cattle  were  upon 
the  land  daring  the  time  when  it  ought  to 
have  laid  open  as  aforesaid,  is,  even  after 
verdict,  bad  for  uncertainty.  Da  Costa 
V.  ClarkCy  2  B.  &  P.  257. 

(e  4)  Eviction, 

In  replevin  upon  a  distress  for  rent, 
plea  in  bar  that  defendant  pulled  down  a 
summer-house  whereby  the  plaintiff  was 
deprived  of  the  use  thereof,  without  say- 
ing that  he  was  expelled,  or  put  out  of  the 
same,  is  insufficient.  Hunt  v.  Cope,  1 
Cowp.  242. 

(e  5)  Set-qf. 

There  cannot  be  a  set-off  to  an  avowry 
for  rent.  Sapsford  v.  Fletcher,  4  T.  R. 
511 ;  Graham  v.  Fraine,  Id. 512,  n.  (a); 
Laycock  v.  Tvffnell,  Ibid. 

(e  6)  Departure  in. 

If  in  replevin  for  goods  and  chattels,  to 
wit  (inter  alia)  a  lime-kiln,  the  plaintiff 
to  an  avowry  as  a  distress,  plead  that  the 
kiln  was  affixed  to  the  freehold,  it  is  a 
departure.    Niblet  v.  Smith,  4  T.  R.  505. 

(e  7)  Inconsistency  of  double  pleas  in. 

The  plaintiff  in  replevin,  may  plead  in 
bar  to  the  defendant's  avowry  or  cogni- 
sance, that  he  did  not  hold  as  tenant  with 
a  plea  of  infancy.  Wilson  v.  Ames,  1  Mars. 
74 ;  5  Taunt.  340. 

(f)  Demurrer y-^f arm  of 

*  A  demurrer  to  a  declaration  in  replevin, 
.without  adding  a  suggestion  for  a  return, 


is  no  dtseoBtinuance.'   Serries  t,  DM, 

2  N.  R.  405. 

III.  Of  the  p&actioe  in  .a£PLEviir< 

(a)  Of  the  rule  to  declarty — service  of. 

The  rule  to  declare  in  replevin,  may  be 
served  at  any  time  before  it  expires.  ^  Ed- 
wards V.  Dunchy  11  East,  183. 

(b)  Of  the  rule  for  time  to  declare. 

The  practice  on  a  rule  for  time  to  de- 
clare in  replevin,  is  the  same  as  in  other 
actions.  Craven  v.  Lady  Vavasour,  5 
Taunt.  35. 

(c)  Of  imparlance. 

'  Where  the  wmt  removing  a  replevin, 
is  returnable  the  first  return  of  a  term, 
and  the  plaintiff  does  not  deolare  until 
af^er  its  expiration,  though  from  the  de- 
fendant not  having  appeared,  the  defendant 
is  entitled  to  an  imparlance.  Thompson 
V.  Jordan,  2  B.  &.  P.  137. 

(d)  Of  the  notice  of  inquiry. 

Where  judgment  is  given  on  demurrer 
for  the  avowant  in  replevin,  fifteen  days 
notice  of  executing  the  writ  of  inquiry 
should  be  given  to  the  plaintiff,  as  in  case 
of  nonsuit,  on  17  Car.  II,  c.  7.  Burton  v. 
Hickey,  1  Mars.  444 ;  6  Taunt  57. 

(e)  In  relation  to  the  assessmejU  of.  da- 
mages. 

1.  In  replevin,  if  the  jury  at  the  trial 
omit  to  assess  the  defendant  his  damages 
under  avowry  for  a  poor's  rate,  a  writ  of 
inquiry  shall  issue.     Dev9eU  v.  Marshall, 

3  Wils.  449 ;  2  Blk.921. 

2.  If  the  jury  find  for  the  avowant  on 
issue  taken  to  an  avowry  for  rent,  they 
may  award  him  damages  under  21  Hen. 
VIII,  c.  19,  s.  3,  to  which  he  will  be  en- 
titled, unless  ha  takes  judgment  under  the 
St.  17  Car.. I ly  c.  7.  Gamon  v.  Joni^s,  4 
T.  R.  509. 

(f )  Relative  to  staying  proceedings. 
(f  1)  On  the  application  of  the  plaint^. 

Proceedings  in  replevin  will  only  be 
stayed  on  payment  of  costs  up  to  the 
time  of  application,  though  after  the  dis- 
tress and  before  replevin  the  arrears  and 
costs  then  incurred  were  tendered.  Hop- 
kins  V.  ShroU,  1  B.  &  P.  382. 

(f2)  On  the  application  af  the  defendant. 
'   Since  the  avowant  in  replevin  is  an 


M 

tctofylift  cannot  i^plf  to  tta j  fNroMediBga. 
Hodgkinstm  y*  Smbson^  3  B.  &  P.  603. 

IV,  Of  THB  ltrt>aMEllT  IK  RKPLvvnr. 

(a)  De  retomo  kahenSo. 
(ai)  Form  cf. 

A  common  law  judgment  in  replevin, 
de  retomo  kabendo  after  verdict,  need  not 
atate  that  the  return  ia  to  be  irrepleviable. 
Gamon  v.  Jones, 4.T,  R.5og. 

(b)  At  in  tan  tf  a  fumntit. 

Since  a  defendant  in  replevin  (query 
if  before  avowry)  is  an  actor  as  well  as 
^he  plaintiff  1m,  like  the  plaintiff,  may 
take  down  liie  recoid  to  trial  without  a 
provifeoi  the  fbdntiff,  therefore,  can  never 
be  gnil^  <)f  laches  in  not  going  to  trial, 
•0  that  there  can  be  no  judgment  as  in 
caae  of  a  nonsuit*  Eggieton  v.  Smarts  1 
SUC'  375 1  J^f^  v«  ^icamoMy  3  T*  R. 
661.    See  5  T.  R.  400. 

(c)  (^  vacating  it  as  to  part* 

If  thef«  be  judgment  in  replevin  as  well 
ier€tionm^MendOr  as  that  the  avowant 
feoewer  Itia  ansar^,  See*  though  the  latter 
hnuKk  be  ^veid^  torn  tibt  jury  not  having 
pursued  the  directions  of  the  si.  17  Car«II, 
c«  7»  yet  it  remains  good  aa  to  the  former, 
that  being  a  complete  judgment  at  com- 
mnnhrw.    Ommonr.Jomsy4T,1L$og. 

,V.    Qf   T^B   costs    in  EEPLEViy. 

> .     •   ifi:i)n09f^d^k  aw>Virie$p 
'AsiJL^NnlMl«faAU  pifycMien  Ihe  spe-* 
cidL AirowrifeGL>ftiuttA  agMial^  hmf    Stmi0 

(a  a)  On  vtr^^oKjudgn^ent,  at  to  part. 

1.  Semhkt  that  if  i  pkihtiff,  c.gi*.  in 
li^id^  MrnOk  ri})on  any  one  IsiuA,  he  is 
entaied^to^ttka^dstdoftihavecdiiBt    D^M 

3.  Where  iiA  f^pl^vin  vome  issues  are 
feiund^fbr  "tii^  ^hOtHM^  eoAe  >lb#  the  de- 
fehMit,  aijd  tfitt  ^kii«titf  it  etttill^  to 
jVNiglBeiit,  &e  iir  entitled  to  tte  t»«a  of  the 
erifll,  deducting  the  costs  of  the  issues 
ibittid^lbr'tlM  defendant,  mkkas  th^  judge 
<!lMtlfl«niiMer  4.  Ami,  1. 16,  s.^^  that  the 

glUBitiff 'had  ptf^Mh\%  cause  for  pteaidfeigf 
le  thattotii  -oii:  whiieh  these  ilsues  wisM 
JoCtlM*^  Bo»y.  J^dinm,  oT.  R.  a35. 
'   ^,'^T9i^  defchdant^  in'replevfh,  av^owa 
M'  niit  in  iTMirv  and  tUnt  the  goods  had 
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been  clandestinely  retnlr^ed.  The  plainti^ 
pleads,  1.  Nod  tenure:  a.  No  rent  in  ar* 
rere:  3.  That  the  goods  were  not  clandes- 
tinely removed.  The  last  issue  onlv  was 
found  for  the  plaintiff.  Held,  that  the  de- 
fendant WMS  entitled,  to  deduct  from  the 
plaintiff  *s  costs,  the  costs  of  the  two  first 
issues  which  were  found  for  the  defendant. 
Cork  V.  Green^  1  Mars.  234^  5  Taunt. 

594. 

(b)  For  the  defendant, 
(b  1)  Understate  11  Geo,  tl,  c  19. 

1.  As  well  against  a  third  person,  the 
owner  of  goods  distrained,  as  the  lessee 
himself,  the  lessor  is  entitled  to  double 
costs,  under  Stat.  11  Geo.  II,  c.  19.  tmUuf 
V.  Seaton^  1  Taunt.  210. 

a.  To  entitle  the  defendant  to  .double 
coats,  under  stat.  11  Geo.  11.  c.  19,  it  is 
not  necessary  that  the  judge  snould  certify, 
nor  that  a  suggestion  should  be  entered, 
even  where  the  general  issue  only  is 
pleaded.     Finiay  v.  Seaion,  1  Taunt  8 10. 

3.  It  seems  that  the  provision  in  statute 
11  Geo.  II,  c.  19,  giving  double  costs  to 
an  avowant  in  replevin,  only  extends  to 
avowries  under  a  tenure;  at  least  it  does 
not  extend  to  an  avowry  for  rent  decreed 
to  be  paid  by  commissioners  under  ^  canal 
act,  to  the  owner  of  land  taken  for  the 
purposes  of  the  act.  The  Company  of 
Proprietors  of  the  Leomifisier  Canal  ^Navt- 
gation  V.  iforris,  7  T.  R.  506;  infra, 
pi.  5,  in  C.  B. 

4.  ThestaL  11  Geo.  U,  c.  19,  does  not 
extend  to  an  avowry  for  a  rent-charge. 
fitf/jptV  V.  Clarie,  1  N.  R.  56. 

5.  Where,  by  a  Canal  Act,  the  com* 
pany  were  authorized  to  take  certain  lands 
fur  the  purposes  of  the  act,  on  making  cer- 
tain payments,  either  by  annual  rents  or 
dums  in  gross;  and  the  persons  firom  whom 
the  land  was  to  be  token  were  empowered 
to  distrain  the  goods  of  the  company,  evdn 
Off  the  premisea,  in  case  of  non-fnyoMht 
of  such  soma;  an  avowant  stotmg  a  dis* 
tress  under  this  act  of  parliament,  was 
holder  not  to  be  entitled  on  obtaining  a 
verdict  to  double  costs,  under  the  stat  11 
Geo.  11,  c«  19.  Leominster  Canal  Com^ 
pany  v.  CoweU,  1  B.  &  P.  8x3;  supra, 
pL  3,  in  K.  B. 

(b  a)  JPor  a  co-defendant  acquitted* 

One  of  ^  two  defendant  in  ^levin  can- 
not hsm  hlv  costs  open  anqptittaL  l4gU 
V.  WardsuMtk^  3  B«tr.  it^^  i  Qife.  309 
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(a)  SfffkiiMf  oj^  kaw  dHehnmed. 

h,  it  8affidetttf(»rti)e  sheriff;  in  takings 
sureties  (Ml  a  replevin  Jbond,  tlrat  thejo'inre 
apjHurentiy  responsible;  heis  tiet^liliged 
to  inquire  into  tlieif  ttctml  saffieitBncy. 
Hmdal  ▼.  JUnfef,  i  Min.  97 ;  5  lYaint. 

(b)  LUMEtyfor  the  insuficiency  <f, 
(b  1)  "^JFilo  are  Uable/or. 

Tlieiiigl^heriflF^  li^der-sb^riff,  ^nd  re* 
plevin  cleiic,  who  is  their  deputy,  are  all 
answerable  to  the  defendant  in  replevin  for 
the  sufficiency  of  the  pledges  de  retomo 
habemio.    Rkkar^  ▼.  Acton^  9  Blk.  1  aso. 

(b  s)  Extent  of  the  Uability. 

1.  The  Jishility  o(  an  officer  for  not 
tsking  sofBdent  pledges  in  repleTin>  is  U- 
mited  ta  the  value  of  the  distress.  Geo  v. 
Lethbridge,  4  T.  R.  433 ;  WtUdmm  v. 
MaanUey,  Id.  435»n.  W)* 

«.  The  sheriff  is  liable  f^M-  taking  iii-> 
snfficient  pledges  in  replevin  to  the-fiill 
amount  of  the  damages  sustained,  not* 
withstanding  they  exceed  the  penalty  of 
the  bond.  Conco^en  v.  Letkbridge^  3  H«B. 

36. 

3^  The  extebt  to  which  the  sheriff  is 
habla  to  render  damages  in  case,  for  taking 
insufficient  pledges  in  distressesfor  rent,  i% 
not  exceeding  the  pienaky  in  the  bond* 
Boaiu  T.  Brtmietf  a  H.  B.  547. 

(c)  Actum  for  the  Mi^kkianf  of . 
(c  i)  Whether  maiatamMt  by  the  party 
maidtig  cognizance^ 

The  penon  who  has  made  cognisances 
there  bang  no  avowant^  should  sue  for  the 
taking  insufficient  pledges,  or  none  in  re* 
plevin.  And  it  seems  In  exclusion  of  him 
iff  whose  right  he  acknowledges,  fage  v. 
Earner,  1  B.  &  P.  37B. 

VIL  O7  THE  REPLSviir  BOND.    (And 
see  n^ra^  YI.) 

(a)  Whither  ovaiMle  when  execuitd  6y  a 

iingle  surety. 

Thongh^  a  replevin  boa4  be  executed  iff 
one  of  the  sureties  only,  it  is.nevertfaiielei$ 
available  by  tha  sheriff  agaiast  such  surety* 
jIm^os  V.  Hsofwardi  2  Man.  36*;  7TauRt 
3iL 

(h)  (tftkc^tmdffthe^tiMliiythermt, 

i.  Sepwalie.ehUflMRs  in  the  same  bond 
ape.  logsi^  lie^^  only  to  the  amount 


of  tlif»  geuelty ;  thus,  siiredea  in  A  i^levin 
bond*    Mcford  v.  Afger^  I  Taunt  ai8. 

9.  Sembky  that  if  a  sheriff  take  a  set- 
plevift.bond  in  one  surety,,  and  upon  judg>- 
ment  iq  the  replevin  suit  for  a  return,  the 
return  fail  to  be  made,  the  sheriff  cannot 
recover  against  the  sureW  more  than  a 
moiety  of  what  the  person  mstraining  esta- 
blishes to  be  due  for  rent  in  the  replevin 
suit,  and  of  the  costs  of  the  replevin  suit, 
though  the  sheriff  pay  l^urger  damages  in 
an  action  against  him  for  taking  insuffi- 
cient pledges.  itffMftiiv.Hbuxird^7TaDnt. 
327;  1  Moiore,  68; 

(c)  On  th4  amgnmtntif. 
(ci)  OftkerighiUK 

A  replevin  bond  is  assfgnahM,  though 
the  defendant  did  not  avow  or  teake  cog- 
nizance, provided  it  appijer  that*  Be  w6M 
have  done  so  had  he  not  been  prevented 
by  the  plaintif!^— as  by  his  neglect  to  go 
on  with  the  suit  Dia$  v.  Freeman^  5T.  R. 

^95- 

(c2)  To  iheacowmU  al^ne, 

A  replevin  bond  may  be  asiigBedto  the 
avowant  slone,  who  may  sue  theneon^vridH 
out  the  party  making  cogniaaDce.  Areker 
y.  DirdfQf,  1  B:  h  P.  381,  n. 

(c3)  To  the  a'9€fwatit  and  haij^^omify. 

A  replevin bevdmaybsassigBed.tethe 
avowant,  and  the  party  making  cogni^ 
saace^  who  may  join  in  asuk  themoik 
Th» judgment  in  w  repT^viniuit  is, Htmli 
both  shall  have  a  rettirh'  o£  th^  goods*; 
boHi  tlMn  nre  legeHy  intiliestedTOthal  bj 
wkith  a  coaspnisiliew  fertfie^isavof  dkens 
is  seeund.  FhO^^x.  mddd,  i^iih4^% 
180. 

.(d)  Haw  forfeited.  .     . 

.  ft»  A<ii«pbmnJiMid^toMte4,.iui4^^ 
•iSMiMe^ifi  the  [J(riflrf.iffihn^iec^  M>  Nym* 
and  proeecnta  accerdingjtp'  .the^^nwoe^ 

IHaa^vFr€mQntiS%nli^  196^  . 

.  2«  Where  a  .replevin,  i^  vwovfd^  ike 
bend  is  inftited  by '»  neglect  taiprenmiln 
in:thecoiir!tabo9re4    Gmtftimy* SMbmJt^ 

3^  A.defenda^t  in  i^^p]#vin  in  notenr 
tided  to  an  assignment  of  the  replevin 
boady  00  the  friainliff'ii  ns^eding  t«  «te- 
ctan  nt  the  nex^  ccionty:  ceu^  if'  he 
himtlf  hw  not  then  appoured  ^  thaswnt- 
M^aa^  Ayl  if  hft  obtain,  an  awigfrnient^ 
and  bring  an.^actiqQ|  tht  .court  fnll  nfstig 
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the  proceedings  (oh  an  affidavit  being 
made  that  tLvrnt of  recordari  facias  loque- 
lam  has  been  sued  out)  without  payment 
of  the  cofttB  by  the  defendant,  which  will 
be  ordered  to  abide  the  event  of  the  pro- 
ceedings on  the  re*  fa.  lo.  Seal  v.  Pkiliips, 
3  Price,  17. 

(e)  How  discharged^ 
(e  1)  By  delay  or  time  given,  • 

1.  Even  admitting  that  a  delay  by  the 
avowant,  in  issuing  a  writ  de  retomo  ha- 
bendOf  and  consequent  loss  of  an  oppor- 
tunity to  execute  it,  will  discharge  the 
sureties  in  the  replevin  bond ;  they  waive 
their  right  by  a  payment  under  it.    Hef- 

ford  V.  jilgcry  i  Taunt.  218. 

2.  Sureties  on  a  replevin  bond  are  not 
dis^arged  by  tima  being  given  to  the 
plaintiff  in  replevin.  Moore  v.  Botomfitker, 
s  Mars*  81 ;  6  Taunt.  379. 

(f)  Of  the  action  thereon. 
(f  1)  In  what  court  brought. 

An  action  on  a  replevin  bond  may  be 
brought  in  the  superior  courts,  though  the 
replevin  had  not  been  removed  from  the 
court  below.  Dias  v.  Freeman^  5  T.  R.  1 95. 

(fa)  Defence  to. 

In  an  action  by  the  assignee  of  a  replevin 
bond  against  the  surety,  the  declaration 
alleges,  that  a.  return  of  the  goods  was  ad- 
judged, but  that  S,  the  plaintiff  in  replevin, 
did  not  make  return.  The  defendant 
pleads, — 1  .That  the  judgment  wasobtained 
by  the  plaintiff,  by  fnM  in  collusion  with 
S  :-^2.  That  befere  judgment  obtained,  all 
matters  in  <fiffeiience  between  the  plaintiff 
and  S.  were  referred  to  ariMtration,  pend- 
ing which,  the  proceedings  were  stayed. 
Held,  that  the  >iw^  plea,  not  stating  that 
the  judgment  was  obtained  for  the  purpose 
of  defrauding  the  sureties^  was  no  answer 
to  the  action ; — and  that  the  second  plea 
was  bad,-  since  the  reference  was  as  much 
for  the  benefit  of  the  sureties  as  of  the 
principal,  and  theneibreno  prejudice  could 
arise  to  them  from  the  delay.  Moore  v. 
Bowmaieer^  8  Mars.  39a ;  7  Taunt.  97. 

(f  3)  Whgn  ftematurey  haw  invalidated. 

Where  the  suit  upon  a  replevin  bond 
is  premature,  the  court  will  not  interfere 
upon  motion,  but  will  leave -the  defendant 
to  his  flea.    Jnon.  5  Taunt  776. 


(g)  Of  the  pkadings  thereof. 
(g  1)  The  deelar^ion. 

1.  The  declaration  on  a  replevin  bond 
need  not  shew  in  what  the  goods  dis- 
trained consisted;  such  form  not  being 
usual.     Philips  v.  Prkef  3  M.  &  S.  180. 

2.  A  declaration  on  a  replevin  bond, 
assigning  for  breach,  in  the  words  of  the 
condition,  that  the  defendant  did  not  pro- 
secute his  suit  with  effect,  and  hath  not 
made  a  return,  is  not  only  hot  objection- 
able for  duplicity,  but  would  have  been 
defective  had  it  not  negatived  both 
branches  of  the  condition ;  for  if  the  party 
make  a  return,  he  need  not  prosecute  his 
suit  with  effect ;  if  he  prosecute  his  suit 
with  effect,  he  need  not  make  a  return. 
Phillips  V.  Price,  3  M.  &  S.  180. 

3*  If  the  declaration  on  a  replevin  bond 
state  that  the  bond  was  conditioned  for 
prosiscuting  the  suit  for  taking  the  goods 
**  in  the  condition  mentioned/'  (not  '*  dis- 
trained") and  making  retMrn  thereof,  it 
safEciently  appears  tbat  the  conditii^n  was 
for  returning  the,  goods  detrained.  The 
goods  mentioned  in  the  condition  must  be 
the  goods  replevin ;  and  those  were  the 
goods  distrained.  Phillips, y.  Price,  3M. 
&  S.  180. 

4.  As  against  one  who  has  instituted  a 
proceeding  in  a  court  of  justice,  its  juris- 
diction, and  the  regularity  of  its  pro- 
ceedings, are  prima  facie  to  be  intended, 
and  therefore  need  not.1)e  av^red.  in 
pleading.  If  the  proceedings  were  irre- 
gular, or  the  court  had  not  jurisdiction,  it 
must  be  shewn  on  his  part.  In  an  action 
on  a  replevin  bond,  it  was  objected,  that  it 
was  not  shewn  that  the  officer  before 
whom  the  replevin  was  had,  and  who  was 
the  mayor  of  the  city  of  Canterbury,  had 
authority  to  grant  the  replevin ;  that  the 
replevin  had  been  granted  in  coort,  and 
so  that  the  bond  was  well  taken  and  as- 
signed. The  flEurts  were,  that  the  person 
for  whom  the  defendant  became  surety  in 
the  bond,  and  in  whose  shoes,  therefore,  he 
must  be  considered  as  placed,  was  •  tbe 
owner  of  the  goods  distrained,  and  had 
therefore  instituted  the  replevin  suit. 
Held,  that  the  declaration  was  sufficient,- 
and  that  it  was  for  the  defendant  to  plead 
that  the  court  had  no  jurisdiction,  or  that. 
the  replevin  was  granted  out  of  court. 
Wilton  y^  Hobday^  4  M.  &  S.  iso. 

(^2)  The  jdea^'-ptntkmyqfntii. 
A  plea  to  an  action  00  a  replevin  bond,- 
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conditioned  Ip  provequte  the  replevin  nut 
with  efPecty  thj^  the  suit  is  still  pending,  is 
good,  without  shewing  what  stage  it  had 
reached.  Brqckcfibury  v.  Pelf,  is  East, 
585. 

(gi)^Tke  replication^ — thai  the  suit  has 

terminated. 

A  replication  to  a  plea  in  an  action  on 
a  replevin  bond,  that  the  suit  is  not  pend- 
ing, as  alleged,  in  that  the  defendant 
whvUy  abandoned  it,  is  insufficient,  with- 
out shewing  bow  it  was  terminated. 
Braekenbury  y.Pell,  12  East,  585. 

(fa)  Of  the  writ  of  inquiry  thtreon, 
(hi)  Whether  neeessary. 

In  an  action  on  a  replevin  bond,  for  not 
returning  goods  distrained  for  rent,  final 
iudgment  for  the  amount  of  the  goods,  as 
valued  in  the  bond,  may  be  signed,  and 
execution  sued  thereon  without  a  writ  of 
inquiry.  The  end  of  such  writ  would  be 
to  aseertun  the  vidue  of  the  goods ;  but 
that  hats  already  been  ascertained  by  the 
appraisement  before  the  replevin  officer, 
and  admitted  by  the  defendant  executing 
the  bond.  Middkton  v.  Bryan^  3  M.  & 
S.  155. 

VIII.  Oir  THE  SUMMARY  JUEISDIC- 
TXOX  OVER  THE  *  REPLEVIIT 
OFFICER. 

The  coort  above,  will  not,  on  accoontof 
the  insofficiency  of  the  pledges  de  retomo 
habendoy  compel  the  replevin  officer  to 
pay  the  defendant  the  costs  recovered. 
Tesieyman  v.  Gildart,  1  N.  R.  aga. 


RESCUE. 


L  When   aw   bxcu»E'  tor  not  ex- 

BCUTIVG   PROCESS. 

(a)  Whether  on  a  removal  by  habeas 
corpus,  p.  851. 

IL   Ov'THE   ATTACHMENT   FOR. 

(a)  Proceedings  thereon,  p.  851 . 


I.  When  an   excuse  for  not  exe- 
cuting  PROCESS* 

(a)  Whether  on  a  removal  by  habeas  corpus, 
A  rescue  is  no  excuse  ibr  a  gaoUkeeper 
bringing  up  a  prisoner  ^  haketu  cgrpus. 
OJSfeily.Slarson,  5  Burr.  2812. 


II.  .On  the  attachment  for. 
(a)  Proceedings  thereon, 

1.  A  defendant  brought  up  on  an  at- 
tachment for  a  rescue,  must  answer  inter- 
rogatories, if  exhibited,  though  he  admit 
the  facts  charged  in  the  affidavits.  Rex 
v.HorsUy,  5T.  R.  362. 

2.  On  an  attachment  for  a  rescue,  de- 
fendant may  be  fined  instanter.  Rex  v. 
ElkinSf  4  Burr.  2129 ;  1  Blk.  640. 


RESURRECTION-MEN. 

Disinterment,  whether  an  indict- 
able offence. 

The  disinterment  of  dead  bodies,  though 
for  dissection,  is  an  indictable  offence, 
being  contra  bonos  mores.  Rex  v.  Lynn^ 
2  T,  R.  733. 


REVENUE. 

I.  Relative  to  exportation. 

(a)  Right  of  seizaire.on  a  frigadm-   , 
lent  loading,  p.  852. 

II.  On  actions  relative  to. 

(a)  Removal  of. 

(a  1)  Righ  to^  p.  852. 

(a  2)  Legal  efect  of,  p.  852. 

III.  Relative  to  the  officers  or. 

(a)  Their  privileges, 

(a  1)  Of  being  sued  m  the  eX' 
chequer^  p.  852. 

(b)  Their  kabiUties. 

(bi)  Toanactionforanover' 
payment  paid  over,  p. 
85a. 

(c)  Of  actions  against. 

(c  1)  Removal  of,  p.  852.* 

(d)  Duties  and  kabiUtks  of  their 

executors,  p.  852. 

(e)  LiabiUty  of  the  hundred,  when 

killed,  p.  852. 

IV.  Or  government  agents. 

(a)  Their  privilege  to  charge  a  ' 
profit,  p.  852. 
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eioAt,  writ  of. 


I.  RSLATI'VS  Ta  feXVOftTAflOW. 

(a)  RigkJt  of  9eixm^   oh   a  fraudulent 

Gbods  flAipp^t  as  for  exmntatioo,  bat 
^lidi  the  inteiitioii  of  re-landing  contmy 
to  law,  are  liable  to  seizure,  thoagn 
on  board.      Wilson  v.  Smmders,  i  B.  & 

4 

II.  Or   ACTIOKI    &ELATIVB  tt>. 

(a)  RemofDolof, 

(a  1)  Kight  to. 

The  regulations  for  preserving  the 
revenue  are  properly  cognizable  in  the 
Ezchequer,  and  any  action  relating  to 
them  may  be  removed  into  the  Exche- 
quer.    Caodkome  v.  Campbellf    i  Anst 

{11^9)  Legal  ffia  of . 

The  removal  of  actions  in  whiefa  the 
revenue  is  concerned,  <^)erate8  by  way  df 
injunction.  Cmtfame  v.  Can^Uf  i 
Anst.  S05. 

III.  Relative  to  the  opficeks  of.. 

(a)  7%ftr  pnvUegei^ 
'    <lsi)  O/hemgiuedintkeEuskequer. 

The  officers  of  revenue  have  not  any 
privilege  of  being. sued  in  the  court  of 
Exchequer,  comme  eemtk..  Catutkome 
v.  CoH^phellf  1  A&st  017. 

<b)  Tkeir  UahXtkt. 

(bvi),T»  M  aetim  fur  am  mterfmfmnt 

paid-over* 

.  Menqr  haid  and  raeeiiped  wfL  not  lie 
against  areveone  officer  for  an  over-pay- 
ment which  he  has  paid  over.  WM- 
bread  V.  Brookibank,  Cowp.  69. 

(c)  Of  actamt  i^amat. 
(c  1)  Removal  of. 

1.  An  action  of  trespass  agelnst  re- 
venue officen,  for  thefar  conduct  m  Uie^ 

MDKulMm  4if  fhek  office,  may  be  removed 
fiom  the  other  «oiiita  eflsmr  into  the  Ex- 
,chequer  offiee  ef  plcasu  Jmm.  1  Anst 
S05. 

s.  The  Exchequer  will  remove  into  its 
own  cqai|t„proQeeding»  conmsMedsigelast 
^a  revenue  officer  in  the  cevts  oi  Great 
Sessions  in  Wsiks,  for  acts  done  in  exe- 
cution'of  his  duty.  In  re  Kingiman. 
1  Price,  flo6.  -^  --^ 


(d)  AflMet  and  MaUUkatf  Udteaeouion. 

The  executor  of  a  deputy  quaxter-iais- 
ter  general,  is  compellable  to  aecomit 
before  tbe  commissioners  for  anditing 
public  accounts,  though  no  tanpfr  Was 
set,  nor  wasf  the  testator  put  itt  chai|pB 
during  his  life ;  and  though  the  account, 
in  which  the  insaqter  appeared,  was  not 
declared  till  seven  years  after  his  decease. 
Rea  v.  Incledon^  Wightw.  369. 

(e)  LiahiHtf  of  ike  kundtedf  token  kiUed, 

The  party  is  killed,  within  the  meaning 
of  the  statute,  19  Geo.  II,  c  34,  a.  6,  i^ 
that  plase  in  wluch  the  ahot  wae  fired,  or 
other  act  done  which  pcoduced  the  death. 
Groevenor  v.  Inkabitants  of  tke  Laike  of 
St.  AuguitineinKentf  ia  East,  S44. 

IV.  Of  QovEft^rxEirT  AOEim. 

(a)  Tkeir  privUege  to  ckarge  aprqfiti 

Where  a  person  receives  cnmmisaini»- 
money  as  an  agent,  he  shall  not  bie 
attowed  to  charge  goverameot  any  move 
than  the  sum  actuidly  paid  for  the  article 
fomished.  Tke  Attorm^genaral  v.  CpcA- 
mne,  Wightw*  to. 


REVERSIOKEtL 

RiGHTa  OF. 

ifk)  To  euefor  «»  imfutft^ike  ittkentanee. 

A  reversioner  may  sue  for  an  injmy 
depreciating  the  value  of  tbe  inheritance. 
Jeeser  v.  Qifford^  4  Burr.  9141. 


REWARD, 

OfFEKBD    FOK    the    &BCOTBKT    OF 

rmoPBttTT; 

(A)  Who  enfMed  to. 

One  who  receives  a  xeward,  olforad  for 
a  discovery  which  he  was  enabled  to 
make,  .in  conseonence  of  f|w***Hfi'  hftvintf 
communicated  to  him  her  snspieioilOy  am 
she  stated,  for  his  own  benclit,  la  not 
liable  to  her  for  any  pert  of  it  Fattick 
v.  MarbeWf  1  JA*  ae  S'.  108. 


RIGttT^  WRIT  0F» 
I.  Br  'w«ote  mMPtAiMiABtm; 
(t>  In  rtkttion  Hf^eeufbt^f.S^ 


.       RIGHT, 

(a)  Inflexible  nature  of  Hu  course 
prescribed^  p.  853. 

in.  Declaration  in. 

(a)  Averment  of  seisin,  p.  853. 

(b)  Statement  of  the  desceni,p.Bs^. 

IV.' Of  the  summons  in. 

(a)  Of  inserting    the  nisi   prius 

clause  therein,  p,  853. 

(b)  Of    quashing   the    summons, 

P-  853. 

V.  Of  the  evidence  in. 

(a)  In  a  miKeUaineou9  case,  p.  853. 

VI.  Of  the  costs  in. 

(a)  Under  the  statute  for  judg' 
meni,  as  in  case  of  nonsuit, 
P.&63' 

VII.  Of  new  trials  in,  p.  853. 

VIII.  Of  amendments  in,  p.  854. 

IX.  Of  DISCONTlKUtNO    THE    WRIT, 

p.  854. 


WRIT  OF. 


853' 


I.   By  whom  MAINTAINABLE. 

(a)  In  relation  to  seisin. 

To  maintain  a  writ  of  right,  the  de- 
mandant must  shew  an  actual  seisin, 
either  in  himself  or  his  ancestor,  by  taking 
the  esplees  or  profits  of  the  land.  DaUy 
V.  King,  1  Hen.  BU  1. 

II.   CoURaS  OF  PROCEEDING  IN. 

(a)  Infiejnble  nature  of  the  course  pre- 
scribed. 

The  mode  of  procatdiog . ia  a  writ  of 
right,  cannot  be  changed,  even  with  con- 
sent. Qdton\  Hartey,  1  B:  &  Bv  19a.. 

III.   DaCLARATION    IN. 

(a,)  Averment  of  seisin. 

.  In  a  writ 'of  right,  it  is  necessary  to 
state  in  the, count,  that  the  ancestor  from 
^^^ain  the  demandant  derives  title,  was 
si^^^  of  die  premises  in  right,  as  well  as 
^^'Mn  4^ni^^^  aa^of  fee.  Dowlat^d  v. 
Slade,  5  East,  272;  1  Sattith,543 ;  a  B.&P. 
570. 

(b)  Statement  of  the  descent, 

1.  If,  in  (^bunting  in  a  writ  of  right, 
one  through  wbom  titk  k  derived,  id  im- 
properly stated  to  be  heir  to  her  brother, 
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who,  it  appears  by  the  record,  had  a  son 
•  who  survived  him,  and  through  whom 
title  is  properly  derived,  such  erroneous 
appellation  of  the  sister,  as  heir  to  her 
brother,  is  fatal.  Slade  \,Dowland,2  6.  &  P. 
571 ;  5  East,  272 ;   1  Smith,  543. 

2.  In  stating  the  descentin  the  count  of 
a  writ  of  right  to  several  as  nieces  and  co- 
heirs, the  manner  in  which  they  are 
nieces  must  be  shewn.  Dumsday  y. Hughes. 
3B.&P.453. 

IV.  Of  the  summons  in. 

(a)  Of  inserting    the    nisi   prius  clause 

therein. 

The  nisi  prius  clause  may  be  inserted  in 
.the  summons,  in  a  writ  of  right,  requiring 
the  four  knights  to  appear  and  make 
election  of  the  grand  assize.  And,  if  fron^ 
the  omission  by  the  demandant,  they  are 
forced  to  come  up  to  Westminster,  the 
court  will  not  compel  them  to  be  sworn, 
unless  he  undertakes  to  pay  their  ex- 
penses ;  but  not  the  expenses  of  the  sheriff. 
Pearson  v.  Mai/nard,  1  Taunt.  415. 

(b)  Of  quashing  the  summons. 

The  coqrt  will  not  assist  the  demandant 
in  a  writ  of  right;  and  therefore  will  not 
allow  hiln  to  quash  a  writ  of  summons, 
which  has  been  irregularly  executed. 
Adams  V.  Radtoay,  1  Mars.  602. 

■ 

V.  Of  the  evidence  in. 
(a)  In  a  miscellaneous  case. 

In  a  writ  of  right,  forty  years  undisturbed 
possession  is  sufficient  to  rebut  presump- 
tive evidence  of  a  seisin  In  ftfe,'  hi  fiie 
person  tuvfer  whom  the'demandan^laims ; 
or  at  least  from  "Which  Id  ffitesutoe  a-con^' 
trance  of  the  preiAises*  t^lbe  t^naVit; 
Jayntv.  Price,  1  Mars.  68  ;  5  Taupt.  326. 

VI.  Of  the  eoAva  iir*  ■ 

(a)  Under  He  ^tatuteforjudgmenty  as  in 
.  case  of  nonsuit. 

The  statute  foi*  judgment,  as  in  case  of 
a  nonsuit,  does  not  extend  to  a  writ  of 
right,  so  as  to  give  costs  to  the  tenant. 
Newman  \.  Goodman,  2  Blk.  1093., 

VII.  X)f    new    TRIALS   IN. 

No  new  trial  shall  be  granted  in  a  writ 
of  right,  except  the  verdict  be  flagrantly 
wrong.     Tyssen  v.  Clarke,  2  Blk.  941 . 

P 


r< 


fi54        RIGHT,  WRIT  OF.  to 

VIII.  Of  Amendkisnts  ik. 
It  \^  an  established  rule  not  to  aoaend 
the  count  in  a  writ  of  right,  unless  on 
very  particular  grounds.  Dumsday  v. 
JJvghes,  3  B.  &  ?•  453  \  Charlwood^  v. 
Morgan^  i  N.R.  64;  Baylis\,  Manning, 
Id.  233. 

IX.  Of  discontinuing  the  writ. 

The  demandant  in  a  writ  of  right,  will 
not  be  allowed  to  discontinue.  Charlwood 
\, Morgan,  1  N.R. 64;  Maidmentv.Jukes, 
3  N.  K.  429. 


RIOT. 

I.  Accessories  in. 

(a)  The  degree  of  their  offence^ 
p.  B54* 

II.  Miscellaneous. 

(a)  Intendment  on  the  death  of  some 
defendants^  and  acquittal  of 
others,  p.  854. 


I.  Accessories  in. 

(a)  The  degree  (^ their  (^tnce. 

Persons  present,  aiding  and  abetting,  are 
principals  in  the  second  degree,  and  are 
within  the  Riot  Act^  and  ousted  of  clergy. 
Rex  V.  Hoyce,  4  Burr.  2073. 

II.  Miscellaneous., 
(a)  Intendment  on  the  death  of  some  de- 
fendants, and  acquittal  qf  aihers. 

If  six  are  indicted  ior  -a  riot,  two  die 
before  trial,  two  are  acquitted,  and  two 
are  found  guilty,  the  judgment  shall  not 
be  arrested ;  for  the  jury  having  found  two 
to  be  guilty  of  a  riot,  the  court  will  intend 
that  it  must  have  been  together  with  those 
two  who  died,  who  have  never  been  tried, 
as  otherwise  it  could  not  be  a  not.  Rex  v. 
JA^r,3  Burr.  126s;  1  Blk.agi,  350. 


RIVER. 

I.  Proof  that  a  creek  or  river 

IS  public. 

» 

(a)  Presumptive,  p.  854. 

II.  Soil  of  a  public  river. 

(a)  Property  in,  p.  854, 


RIVER. 

III.  Banks  or  a  pu^xag  KivitB. 

(a)  Privilege  qf  ^ovtng  thereon, 
p.  854. 

IV.  Public  rights  connectbtH  wx^h, 
p.  854. 

V.  Private      rights     connected 

with. 

(a)  To  the    use   of  the  current, 
p.  854- 

(b)  To  drown  a  neighbour's  land^-^ 
extent  of,  p.  855. 

VI.  Miscellaneous. 

(a)  Suits  for  non-repair, 

(a  1 )  Mode  ffUtymg  the  obUga* 
tion  on  a  corporate  body, 
P-  855. 


I.  Proof  that  a  creek  or  river  is 

public. 

(a)  Presumptive, 

On  a  question  whether  a  creek  be  a 
public  navigable  river  or  not,  instancy  of 
persons  going  up  it  for  the  purpose  of 
-cutting  reeds  and  on  parties  of  pleasure, 
^without  the  consent  of  the  person  claiming 
exclusive  property  in  the  creek,  are  evi- 
dence sufficient  for  the  jury  to  presume  it  a 
public  river.  Miles  v.  Rose,  i  Mars.  313 ; 
5  Taunt.  704. 

II.  Soil  of  a  public  river. 

(a)  Property  in. 

The  right  to  the  soil  of  a  navigable 
river  belongs,  by  presumption  of  law,  to 
the  king,  not  to  the  owners  of  the  ad^eining 
land.     Rex  v,  Smith,  Dougl.  441. 

III.  Banks  of  a  public  riveh. 

(a)  Privilege  of  towing  thereon. 

The  public  have  no  right,  without  a 
special  custom,  to  tow  upon  the  banks  of 
antient  navigable  rivers.  Bait  v.  Herbert, 
3  T.  R.  253, 

IV.  Public  riokts  coNNECTEnwiTH. 

A  navigable  river  is  the  king's  high- 
way, for  the  use  of  himself  and  his  subjects* 
Lofft.  55B. 


V.    private 
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rights 
with. 

(a)  To  thp  use  qfikt  csfrrad* 

Sembks  tbat  tke  right  u»>be  ^edOm 
water  of  riir^ca  a»  an  eaoeiBt»t  to  1«b^ 


-       RIVER. 

contigiiotiB  to  H  vergyka  right  of  occupancy. 

The  first  settler  may  use  a9  mucb  as  he 
pleases ;  but,  having  taken  a  certain  quan- 
tity by  a  channel  of  a  certain  dimension, 
aiHi  another  person  having  settled  lower 
^WD  the  stream,  and  taken  the  use  of  the 
water  subject  to  the  then  definite  use  of 
the  water  by  the  first  settler,  the  latter  is 
entitled  to  enjoy  as  much  as  he  can  so 
occupy  in  a  similarly  definite  manner; 
and  though  the  prior  settler  might  have 
previously  used  all  the  water,  he  cannot 
then  abridge  the  use  of  the  second  settler 
and  occupant.  Bealey  v.  ShaWj  2  Smith, 
381;  6  £asty2o8. 

(b)    To  drovm  a  neighbou/s  land^-^x- 

tent  of. 

A  right  to  drown  a  neighbour's  lands, 
daring  arbitrary  periods,  is  not  restricted 
ts  the  measure  of  the  accustomed  exercise 
thereof.     Aider  v.  Saviley  5  Taunt  454. 

VI.  Miscellaneous. 

(a)  Smisfor  nan-repair. 
(a  1)  Mode  of  laying  the  obtigathn  on  a 
corporate  body. 

Case  against  a'  corporation  for  not  re- 
pairing a  creek  in  which  the  tide  of  the 
8ea  ebbed  and  flowed  (but  not  saying  that 
the  creek  was  a  navigable  river)  as  from 
time  immemorial  they  had  been  used,  is 
well  enough,  without  laying  the  obliga- 
tion to  be  ratione  tenur<e,  or  for  other  spe- 
cial cause,  and  without  laying  special 
damage.  Tie  Mayor  of  Lynn  v.  Turner, 
Cewp.  86. 
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SAINT  ANDREWS,  Ac.     655 
(b)  Under  17  Geo.  II,  c.  5,  p.  855. 


ROCHESTER,  CITY  OF. 

SaasiOKS  or. 

(a)  Remoral  of  indictments  from. 

The  Attorney  General  cannot  himself 
issue  a  certiorari  to  remove  the  record  of 
an  indictment  for  murder,  found  at  the 
•easions  for  the  city  of  Rochester ;  but, 
upon  his  application  to  the  court  of  K.  B., 
&e  court  grant  it  as  of  course,  with  an 
Meai  corpus  to  bring  up  the  prisoner. 
ifer  V.  ThomoMy  4  M.  &  S.  443. 


ROGUE  AND  VAGABOND. 

COMMITMI^T   or* 

(a)  E/Un^ta^' I4  0sf.ll,p.855. 


C0MMITME17T   Or. 

(a)  Under  13  4*  14  Car.  II. 
See  Lofft.  85. 

(b)  Under  17  Geo.  II,  c.  5. 

A  commitment  as  a  rogue  and  vaga- 
bond, under  Stat.  i7Geo.  ll,c.  5,  can  only 
be  in  execution,  and  must  therefore  be 
preceded  by  a  conviction;  not  for  safe 
custody  until  trial.  Rex  \.  Rhodes,  4  T.  R. 
220. 


ROLLS,  MASTER  OF. 

(a)  Leases  hy^  p.  855. 

(b)  See  Practice* 


(a)  Leases  by. 

The  Master  of  the  Rolls  may  graiit  as 
many  concurrent  leases  as  he  pleases  dur- 
ing the  last  seven  years  of  a  former  lease, 
and  may,  at  any  time,  take  a  surrender, 
and  renew  for  twenty-one  years,  Wilson 
v.  SevjeU,  4  Burr.  1975 ;  1  Blk.  617. 
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SAINT  ALBANS,  CORPORATFON 

OF. 

Charter  of. 
(a)  Construction  ofn 

The  successors  of  the  modem  recorder 
of  St.  Alban's,  named  in  the  charter  of 
Charles  II,  have  no  right  to  appoint  a 
deputy,  the  power  therein  given  being 
confined  to  himself.  Rex  v.  The  Mayor 
of  St.  Albans,  12  East,  559. 


SAINT   ANDREWS,    AND  SAINT 
GEORGE'S  HOLBORN. 

Pativo  act. 

(a)    Rateabiiity  of  masters  in  chancery 

under* 

Masters  in  chancery  are  not  rateable 
under  the  Paving  Act  11  Geo.  Ill,  c.  22, 
for    their   apartments   in   Southampten 

r  2 


856        SAINT  DOMINGO.  to 

Buildings.     Holford  v.  Copeland,  3  B.  & 
P.  129. 


SAINT  DOMINGO. 

l^EUTRALITY     OF     PORTS    OF,     DURING 
THE    LATE    WAR. 

During  the  late  war,  such  ports  in  St 
Domingo  as  were  under  the  dominion 
of  Christophe,  were  considered  neutral. 
Johnson  v.  Greaves,  2  Taunt.  344. 


SAINT  LEONARD'S,   SHORE- 
DITCH, 

Paving  act. 
(a)  Appeal  under. 

An  appeal  under  st.  8  Geo.  Ill,  c.  33, 
(relative  to  the  paving,  &c.  of  St.  Leonard's 
Shored] tch)  may  be  to  the  sessions  either 
of  London  or  of  Middlesex.  Rex  v.  The 
Commissioners  of  Shoreditch,  4  T.  R.  701 . 


SAINT  MARTIN'S 

Paving  act. 
(a)  IFho  eligible  as  a  committee-man  under » 

A  collector  of  the  assessed  taxes  is  not 
prohibited  from  acting  as  a  (Committee* 
man  under  23  Geo.'  Ill,  c.  90,  s.  4,  for 
paving  and  lighting  St.  Martin's  parish. 
1  M.  &  S.  482. 


SAINT  NICHOLAS,  DEPTFORD. 

Collector. 

(a)  Duration  of  his  appointment. 

The  statute  27  Geo.  II,  c.  38,  s.  6, 
authorizes  the  churchwardens  and  pa- 
rishioners, froih  time  to  time  to  remove  the 
collector  appointed  under  its  provisions, 
and  appoint  another.  Sect  10,  provides 
that  certain  governors  and  directors  shall 
be  appointed  annually,  and  fixes  the  days. 
This  circumstance  of  providing  for  an 
annual  appointment  in  the  one  case,  but 
not  in  the  other,  shews  that  the  other 
appi^pt^ient  was  not  to  be  annual.  Curl- 
ing v,  ChalUtn,  3  M.  &  S.  502. 


SALVAGE. 

SAINT  NICHOLAS,  RQCHESTER. 

Guardians  6v  the  poor  of. 

(a)  Whether  a  corporation. 

The  guardians  of  the  poor  of  Saint 
Nicholas,  Rochester,  are  not  a  corporate 
body.  They  are  regulated  by  statute  49 
Geo.  Ill,  c.  40,  (local  and  personal.)  A 
mandamus  to  the  guardians,  to  restore  the 
clerk  and  treasurer  appointed  under  that 
act,  does  not  lie,  since  he  is  merely  a 
servant  to  a  body  of  private  individuals. 
Rex  V.  Guardians  of  the  Poor  of  Saint 
Nicholas,  Rochester,  4  M.  &  S.  324. 


SALVAGE. 

I.  Who  entitled  to. 

(a)  The  lord  of  the  manor^  tokere  the 

ship  is  not  a  wreck^  p.  856. 

(b)  A  passenger,  p.  856. 

II.  Who  liable  for. 

(a)  General  rule,  p.  856- 

(b)  Ship-owner  or freighteryp^BsT. 

III.  Of  things  contributory  to. 

(a)  Freight,  p.  857. 

IV.  Statutes  relative  to. 

(a)  12  Ann,  stat.  2,  c.  18,  s,  2^ 
p.  857- 


L  Who  entitled  to. 

(a)  The  lord  of  the  manor,  where  the  ship 
is  not  a  wreck. 

Where  a  ship  cast  on  shore  13  not  a 
wreck,  the'  lord  of  the  manor  cannot  en- 
title himself  to  salvage  by  interposing  to 
secure  it,  contrary  to  the  ownei^s  express 
dissent.     Sutton  v.  Buck,  2  Taunt.  308. 

(b)  By  a  passenger. 

A  passenger  who  in  the  hour  of  danger 
takes  the  command  of  the  ship  abandoned 
by  the  master  atid  part  of  the  crew^  and 
brings  her  safe  into  port,  and  to  whom  the 
owner  afterwards  acknowledges  that  she 
was  saved  by  his  exertions,  is  entitled  to 
salvage.  Newman  v.  Walters,  3  B.  ^  P. 
612. 

II.  Who  liable  for. 

(a)  General  rule, 

SaK'age  is  a  compensation  Co  the  salvors. 


SALVAGE. 

not  merely  for  the  restitution  of  tfie  pro- 
perty which  has  been  made  by  them  to 
the  prior  owners,  for  that  is  properly  an  act 
of  mere  justice  on  their  part,  but  for  the 
risk  and  hazard  incurred  by  them,  and 
for  the  beneficial  service  they  have  ren- 
dered the  former  owners  in  rescuing  that 
property  from  the  danger  in  which  it  was 
involved ;  and  the  persons  to  contribute  to 
that  salvage  are  the  persons  who  would 
have  borne  the  loss,  had  there  been  no 
such  rescue,  and  who  of  course  reap  the 
benefit  of  that  rescue.  Cox  v.  May,  4 
M.&S.  159. 

(b)  Ship-immer  or  freighter. 

A  ship  is  let  to  freight  from  lx)ndon  to 
Lima  under  a  charter-party,  at  so  much 
per  ton  per  month,  payable  afler  the  ship 
shall  have  reported  at  the  custom-house  in 
London.  The  outward  cargo  is  delivered, 
and  homeward  cargo  taken  in  at  Lima, 
with  which  she  sails,  is  captured,  but  re- 
captured, arrives  and  reports  in  t<ondon. 
Certain  expenses  are  incurred  in  obtain- 
ing restitution  of  the  ship  and  cargo,  and 
salvage  decreed  to  the  re-captors.  The 
proceeds  of  the  homeward  cargo  fall  short 
of  the  freight  due.  Question,  who  is  liable 
for  payment  of  the  salvage  and  the  ex- 
penses of  obtaining  restitution ;  the  ship- 
owner or  the  freighter,  or  both ;  and  in 
what  proportions?  Held,  1.  As  to  the 
salvage,  that  the  ship-owner  alone  was 
liable,  since  salvage  is  due  from  those 
alone  who  are  benefited  by  the  re-capture. 
Here,  had  there  been  no  re-capture,  the 
freighter  would  not  have  been  liable  for 
freight,  since  then  the  ship  could  not  have 
reported  in  London,  upon  which  condition 
only  was  it  payable ;  by  the  recapture  he 
is  made  liable,  and  all  that  he  gains 
thereby  are  his  goods,  whose  value  will  not 
meet  the  freight,  so  that  he  is  damnified, 
and  a  loser  by  the  re-capture,  instead  of  a 
gainer :—  2.  That  the  freighter  alone  was 
liable  for  so  much  of  the  charges  as  were 
paid  to  obtain  restitution  of  the  cargo,  since 
he  alone  was  benefited  by  the  restitution. 
Had  the  cargo  never  been  restored,  the 
fthip-owner  would  not  have  suffered,  since 
his  freight  was  payable,  not  on  delivery  of 
the  cargo,  but  on  reporting  in  London;  it 
was  therefore '  immaterial  to  him  if  he 
came  home  in  ballast ;  but  the  freighter 
was  benefited,  since  thereby  he  acquired 
a  fund  wherewith  to  discharge  a  portion 
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of  the  freight.     Cox  v.  May,  4  M.  &  S. 
152. 

HL  Of  things  contributory  to. 

(a)  Freight. 

The  principle  upon  which  freight  con- 
tributes in  the  case  of  salvage  is,  that  but 
for  the  re-capture,  for  which  the  salvage  is 
paid,  it  would  have  been  lost.  Cos  v.  May, 
4  M.  &  S.  159. 

IV.  Statutes  relative  to. 

(a)  la  Ann,  st.  2,  c.  18,  s,  2. 

The  Stat.  12  Ann,  st.  2,  c.  18,  s.  2, 
only  applies  where  the  salvage  is  made  by 
the  public  ofiScers  as  therein  provided,  not 
therefore  where  made  by  a  third  person  at 
the  master's  request.  Baring  v.  Day,  8 
East,  57. 
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L  Relative  to  the  master  of. 

(a)  Qualification  of,  p.  857. 

(b)  Licensing  of,  p.  857. 

(c)  Bond  of  resignation  by,  validity 

of  p.  857. 

n.   Of   the   VrOMINATION    TO. 

(a)  In  a  particular  instance,  p.  858. 


L   Relative  to  the  master  of. 

(a)  Qualification  of 

To  the  fitness  of  the  master  of  a  gram- 
mar school,  learning  is  as  essential  as  mo- 
rality and  religion;  therefore  the  ordinary 
may  examine  a  candidate  touching  his 
sufficiency  in  the  former  as  well  as  the 
latter.  Hex  v.  The  Archbishop  of  York, 
6T.R.  490. 

(b)  Licensing  of 

By  the  canon  law,  .a»  recognized  in 
England,  the  licensing  of  masters  td 
grammar  schools  belongs  to  the  ordinary. 
Rex  v.  The  Archbishop  of  York,  6  T.  R. 

490. 

(c)  Bond  of  resignation  by,  validity  of. 

A  general  resignation  bond  to  the  patron 
by  the  master  of  an  antient  public  school, 
though  having  a  freehold  in  his  office,  is 
unimpeachable  at  law.  If  any  corrupt 
purpose  is  intended,  equity  will  interfere.. 

P  3 
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Legh  V.  LeiBis,  i  East,  391 ;  &  C.  on  error, 
but  no  opinion  given,  3  B.  &  P.  931* 

II.   Of  the  KOMIKATIOy   TO. 

(a)  In  a  particular  instance. 

The  nomination  to  a  school  is  vested  in 
the  vicar  and  churchwardens  of  X;  to 
devolve,  on  their  neglecting  to  nominate) 
■to  the  corporation  of  Y ;  and  on  their  ne- 
glecting, to  return  to  the  vicar  and  church- 
wardens. Held,  that  the  nomination  by 
the  vicar  and  a  majority  of  the  church- 
wardens, was  good.  IVithneU  v.  Garikam, 
6T.R.  388. 


*^ 


SCIRE  FACIAS. 

I.  Properties  of. 

(a)  Whether  an  action^  p.  858. 

II.  Of  the  judgment  on. 

(a)  Motion  in  arrest  of,  when  made, 
p.  858. 

III.  Of  the  costs  in. 

(a)  uifter  judgment  by  default,  on 

bond,  and  assessment 'of  da- 
mages, p.  858. 

(b)  In  scire  facias  to-  repeal  a  por 

tent,  p.  858. 

IV.  On  a  bond  or  recognizance. 

(a)  Against  two  cf  three  obligors, 

p.  858. 

(b)  Nonjoinder  of  parties  in,  how 

objected  to,  p  858. 

V.  Ta  revive  a  judgment. 

(a)  When  unnecessary,  p.  858. 

(b)  Dispensation  if,   by  consaU, 

P-  859- 

(c)  Return  to,  p.  859. 

(d)  Declaration  in,"^itleof,p,Ssg. 

yi.  Against   heir   and  terre-te- 
nants. 

(a)  Phas  h, 

(ai)  Nonjoinder  of  parties, 
p.  859. 


I.  Properties  of. 

(a)  Whether  OH  action^ 

A  idre  fmcias  ia  ma  9iiStiim.    Fensmrv. 
Emu,  1  T.  R.  167. 


SCIRE  FACIAS. 

II.  Of  tub  jvdombvt  on. 

(a)  Motion  in  arreHof,  when  made. 

A  motion  cannot  be  made  in  arrest  of 
judgment  on  a  scire  facias  after  the  first 
(bur  days  of  term.  Rex  v.  M*'Leod,  3 
Price,  203. 

III.  Of  the  costs  in. 

(a)  After  judgment  by  default,  on  bond  and 

assessment  qf^  damages. 

Although  the  third  section  of  8  and  9 
W.  Ill,  c.  11,  gives  costs  in  scire  facias, 
after  plea  or  demurrer  only,  yet  after  a 
judgment  by  default  in  an  action  withhi 
the  8th  section  of  the  stat.  and  a  scire 
facias  issued  thereon  suggesting  breaches, 
and  a  consequent  assessment  of  danagesy 
conformably  to  the  act,  the  plaintiff  is 
entitled  to  costs  under  the  latter  part  of  the 
last-mentioned  clause,  by  which  a  stay  of 
proceedings  i%  directed  on  payoMiit  of 
yWicre  damages^  0M/»*and  cAor^nev.  Brookp 
v.  Booth,  1 1  East,  387. 

(b)  In  scire  facias  to  repeal  a  patent. 

The  provision  in  the  stat.  8  &:  9  W.  Ill, 
c.  11,  s.  3,  which  gives  costs  in  all  salts 
upon  a  writ  oi  scire  facias,  does  notactend 
to  a  scire  facias  prosecuted  in  name  of  tha 
king  to  repeal  a  patent  Rex  v.  MikSf 
7  T.  R.  367. 

IV.    On  a  bond  or  recognizance, 
(a)  Against  two  of  three  obligors. 

A  set.  fa.  against  two,  ^*  thatthey  Mve* 
rally  be  and  appear  to  shew  cause,'*  &c.  on 
a  bond  to  the  crown  executed  by  three,  is 
bad.     Rex  v.  Chapman,  3  Anat.  811. 

(b)  Nonjoinder  of  parties  in,  hotp  otjeUtd 

to. 

Scire  facias  against  two  on  a  joint  and 
several  recognisance  of  four  to  the  crown, 
without  averring  the  othen  to  be  dead. 
This  may  be  objected  to  without  a  plea  in 
abatement.  AUter,  on  a  bond.  Rex  ▼. 
Young,  a  Anst.  443. 

V.  To  revive  a  judgmsnt. 
(a)  When  unnecessary. 
Judgment  was  entered  on  a  warrant  of 
attorney  given  with  a  bond  to  sacura  ms 
annuity  payable  quarterly,  and  the  aneai» 
levied.  (Xi  a  second  quarter  becoming 
doe,  a  second  JLfa.  was  issued,  withovt 
laviving  the  judgment ;  and  held  nsgulwr* 
Seoti  v.  WiaUey,  i  H.  B.  997. 


SCIRE  FACIAS. 
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(b)  Diipauation  of^  by  cofuenL 

One  m^  agree  not  to  insist  upon  a  scL 
fa.  to  revive  a  judgment  against  him  after 
tbe  year  haa  elapsed;  and  execution  sued 
oot  withoat  a  sci,fa.  will  then  be  good. 
Howell  V.  Strattim,  2  Smi^,  66. 

(c)  Return  to. 

No  execution  can  be  sued  out  on  a  scL 
fk»  to  revive  an  old  judgment,  till  a  scire 
feci  is  returned,  or  ad  affidavit  of  personal 
aotioe  to  the  defendant  be  produced.  Bag- 
nall  v.  Graif,  a  Bik.  1 140. 

(d)  Declaration  in,  title  ^. 

A  declaration  on  a  sci,fa.  to  revive  a 
judgment,  returnable  the  last  return,  may 
be  entitled  of  the  same  term  generally. 
Ward  V.  Gansell,  3  Wils.  154;  2  Blk. 

735. 

VT.  Agaiisst  heir  and  terre- 

TEITANTS. 

(a)  Picas  to, 
(a  1 )  Nonjoinder  of  parties. 

A  plea  to  a  scire  facias  against  the  heir 
and  terre-tenants  of  the  recoveree,  that 
there  are  other  terre-tenants  not  returned, 
i&  adilatory  plea  within  4  &  5  Ann,  c.  \6 ; 
and  requires  to  be  verified  by  affidavit 
Phelps  V.  Lewis,  Forrest,  139. 


SCOTLAND. 

CoWStRtrCTION  OF  TITE  ACT  OF  UNION. 

(a)  In  relation  to  the  privileges  of 
Scotchmen, 

It  was  not  the  intention  of  the  Act  of 
Union,  that  the  privileges  hitherto  pecu- 
liar to  English  dignitaries,  should  be  com- 
mnnicated  to  the  dignitaries  of  Scotland ; 
but  only  that  Scotchmen  should  have  the 
same  general  privileges  as  subjects  yrith 
Eiigliflbmen.    Jones  v.  Smarty  1 T.  R.  44. 


SECRETARY  OF  STATE. 

I.  Nature  of  his  office. 

(a)  Whttker  a  consercutor  of  the 
Iftttce,  p.  859. 

II.  PRini.^Grs  or. 

(s^  3\9  m^eitt  itmt  emimit^  p.  859. 


I.  Nature  of  his  office. 

(a)  Whether  a  conservator  of  the  peace. 

The  Secretary  of  State  is  not,  as  such, 
a  conservator  of  the  peace ;  nor  can  he 
issue  a  general  warrant  to  search  fot 
and  seize  the  person  and  papers.  Entick 
V.  Carrington,  2  Wils.  275;  Wilkes  v. 
Wood,  Lofit.  1. 

II.  Privileges  of. 
(a)  To  arrest  and  commit. 

1 .  A  secretary  of  state  may  armt  and 
commit  for  high  treason.  Re:x  v.  £^v- 
pard,  7  T.  R.  736. 

2.  Vide  smprOy  L 


SECURITIES. 

I.  I>ouki:b. 

(a)  Election  of,   in  case  of  suitf 
p.  859. 

11.  Additional. 

(a)  Suspension  of  action  6jf,  p.  859. 


I.  Double. 
(a)  Election  of,  in  case  of  suit. 

If  a  person  has  two  secuiitiea,— tlius,  a 
mortgage  and  a  bond,  he.  may  proceed  on 
both  at  the  same  time.  BurneR  v.  Mat" 
tin,  Dougl.  417.     See  Mortgage. 

II.  Additional. 
(a)  Suspension  of  action  by. 

That  the  acceptance  of  an  additional 
security  may  suspend  the  right  of  action 
on  the  original  debt,  it  must  be  given  for 
the  whole  debt  (or  composition  agreed  for 
in  lieu  thereof)*  Walker  ▼.  SeabrjrnCy  1 
Taunt.  526. 


SEDUCTION, 


ACTION    FOR. 


(a)  Beiationef  master  and  servant, 

vhether   essentiat   to,   and 
when  subsisting,  p.  860. 

(b)  Evidtmct  in, — proof  of  the  re- 

latkm  afntaster  and  servant, 

p.  BWX.  y 

1*4 


86o 


SEDUCTION. 

(c)  Damages  in, 

(c  i)  In  the  case  of  an  adopted 
child,  p.  860.  ^ 


(a)  Relation  of  master  and  servant,  whe- 
ther essential  to,  and  when  sub- 
sisting. 

1.  To  maintain  an  action  per  quod  ser- 
vitium  amisit,  seduction  for  example,  the 
relation  of  master  and  servant  must  sub- 
sist between  the  plaintiff  and  the  party 
seduced.  Dean  v.  Peel,  5  East,  45;  1 
Smith,  333.  This  is  made  out  by  prov- 
ing either  an  express  contract,  or  acts  of 
service;  and  the  slightest  are  sufficient; 
the  circumstance  that  no  wages  are  given, 
is  immaterial.  Bennett  v.  AUcottt,  2  T. 
R.  168. 

2.  The  relation  of  master  and  servant 
subsists  between  a  father  and  his  daugh- 
ter, though  she  is  of  age,  provided  she 
performs  actsof  service.  Bennett  v.  Allcott, 
2T.R.  166. 

3.  A  parent  cannot  sue  for  his  daugh- 
ter's dishonour,  when,  at  the  time  of  her 
seduction,  she  was  in  anothei^s  service. 
Postlethwaite  v.  Parkes,  3  Burr.  1878; 
Dean  v.  Peel,  5  East,  45 ;  1  Smith,  333. 

(b)  Evidence  in, --proof  of  the  relation  of 
master  and  servant. 

1.  In  an  action  for  seduction,  the  re- 
lation of  master  and  servant,  between  the 
plaintiff  and  the  party  seduced,  must  be 
established,  as  by  proving  acts  of  service. 
Weedon  v.  TimbreU,  5  T.  R.  360. 

2.  Supra,  (a),  pi.  1. 

(c)  Damages  in. 
(c  1)  In  the  case  of  an  adopted  child. 

Vindictive  damages  may  be  given  for 
seducing  an  adopted  child.  Irwin  v.  Dear- 
man^  11  East,  83. 


SESSIONS.  ' 

I.  Jurisdiction  of. 

(a)  Over  crimes. 

(ai)  General  rule,  p.  861. 
(a  2)  Over  conspiracy,  p.  861. 

(b)  To  order  payments  out  of  the 

county  stock. 
.  (b  1)  To  defray   the   costs  of 
prosecutions,  p.  861. 
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(b  2)  To  defray  the  costs  of 
litigating  a  fine  by  the 
county,  p.  861. 

(c)  Jurisdiction  of  an  adjourned 
sessions,  in  relation  to  an 
insolvent  act,  p.  861. 

(d)  To  revise  the  proceedings  of  a 
former  session,  p.  861. 

(e)  Whether  exclusive  in  question^ 
of  fact,  p.  861. 

(f )  Under  5  Eliz.  c.  4,  *.  39,  p. 
861. 

(g)  Under  47  Geo.  Ill,  *.  2,  c.  66, 
p.  861. 

II.  Judgment  and  order  of. 

(a)  Of  adhering  to  the  statutable 

form,  p.  862. 

(b)  Of  amendments  in,  p.  862. 

(c)  Whether  aided  by    collateral 

matters,  p.  862. 

(d)  Whether  divisible,  p.  862. 

(e)  When  cognizable  by  the  court 

ofK.B. 

(e  1)  Whether  where  one  Judg- 
ment is  entered  for  an- 
other, p.  862. 

(f)  How  cognizable  by  the  court  of 

K.  B.  p.  862. 

(g)  Proceedings  in  K.  B.  relative 

to* 

(g  1)  Application  for  a  revi- 
sion of  the  Judgment  of 
K.  B,  thereon,  when 
made,  p.  862. 

III.  Appeals  to. 

(a)  The  next  sessions  dtfined,  p. 

862. 

(b)  Entry  of,  at  a  suhsequent  ses- 

sions, where  a  treaty  of  com" 
promise  has  gone  of  ,  p.  862. 

(c)  Adjournment  of,  p.  863. 

(d)  Of  countermanding  notice  of. 

p.  863.  "^  ^' 

(e)  Legal  effect  of 

(e  1)  Whether  the  question  of 
jurisdiction  is  thereby 
concluded,  p.  863. 

(f)  Whether  the  exclusive  remedy^ 

p.  863. 
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IV.   Of  8TAT1NO    A    CASE    BY,   TO  THE 
COURT   OF    K.  B. 

(a)  JFhen  allowable, 

(a  i)  Whether 'on  a  question  of 

fact,  p.  863, 
(a  2)  Whether  on  the  trial  of 

an  indictmetUf  p.  863. 

(b)  Form  of, 

(b  1)  in  relation  to  modes  of 
expression,  p.  863. 

(b  d)  In  relation  to  the  state* 
ment  of  matters  of 
fact,  p.  863. 

(b  3)  in  relation  to  presump- 
tions, p.  864. 

(b4)  Informality   in,  whether 
objectionable,  p.  864. 

(c)  Proceedings  thereon  in  K.  B. 

p.864- 

(d)  Of  sending  a  case  back,  p.  864. 

(e)  Conclusive  nature  of,  p.  864. 

V.  Miscellaneous. 

(a)  Legal  effect  of  a  confirmation 
by  them  of  the  order  of  their 
own  appointed  committee, 
p.  864. 


I.  Jurisdiction  of. 

(a)  Over  crimes. 
(ai)  General  rule. 

With  the  exceptions  of  forgery,  Rex  v. 
Gibbs,  1  East,  173,  and  perjury,  every 
offence  tending  to  a  breach  of  the  peace, 
h  cognizable  by  the  quarter  sessions; 
therefore  the  offence  of  soliciting  a  servant 
to  rob  his  master.  Rex  v.  Higgins,  a 
East,  5. 

(a  fl)  Over  conspiracy. 

The  quarter  sessions  have  jurisdiction 
over  conspiracy.     Rex  v.  Rispal,  1  Blk. 

368. 

(b)  To  order  payments  out  of  the  county 

stock. 

(b  1)  To  defray  the  costs  of  prosecutions. 

The  quarter  sessions  can  only  direct  the 
costs  of  a  prosecution  to  be  defrayed  out 
of  the  county  rates,  when  empowered  by 
statute  so  to  do.  Rex  v.  The  Inhabitants 
of  the  West  Riding  of  Yorkshire,  7  T.  R. 

377. 


(bs)  To  defray  the  costs  of  litigating  a 
Jine  by  the  county. 

If  the  quarter  sessions,  conceiving  that 
a  fine  imposed  upon  the  county  is  illegal, 
direct  that  the  legality  of  it  be  litigated, 
they  may  order  the  expenses  of  such  liti- 
gation to  be  defrayed  out  of  the  county 
stock.     Rex  V.  Essex,  4  T.  R.  590. 

(c)  Jurisdiction  of  an  adjourned  sessions,  in 

relation  to  an  insolvent  act. 

Where  a  statute  authorized  the  justices 
of  peace  "  at  the  first  or  second  general 
quarter  session,  or  general  session  to  be 
holden  after  the  passing  of  the  act,  or  some 
adjournment  thereof,"  to  discharge  insol- 
vent debtors ;  held,  that  the  discharge 
must  be  at  an  original  sessions,  not  at  the 
adjournment  of  one  convened  before  the 
act.     Brown  v.  Compton,  8  T.  R.  424. 

(d)  To  reuse  the  proceedings  of  a  former 

sessions. 

A  statute,  after  making  the  proprietors 
of  certain  navigation  shares,  a  corporation 
with  certain  funds,  directed  them  to  keep 
an  account  of  their  receipts  and  disburse- 
ments, which  should  every  year  be  ex* 
amined,  stated,  corrected,  and  allowed  by 
the  bishop  ofX,  and  the  county  justices  of 
X,  at  their  first  general  quarter  sessions 
after  a  certain  day,  at  which  time  they 
were  to  direct  a  distribution  of  the  surplus 
profits,  if  any.  The  sessions  in  any  year 
have  no  authority  to  revise  or  correct  any 
errors  in  the  accounts,  upon  which  a  ba- 
lance was  struck,  and  allowed  at  the  ses- 
sions in  any  preceding  year.  Rex  v. 
Conservators  of  River  Tone,  8  T.  R.  286. 

(e)  Whether  exclusive  in  questions  of  fact. 

If  the  sessions  find  the  fact  of  fraud 
generally,  the  court  are  bound  by  the  find- 
ing.    Rex  V.  Uanwinio,  4  T.  R.  473. 

(f)  Under  5  Eliz.  c.  4,  s.  39. 

The  quarter  sessions  may  proceed  by 
information  on  5  Eliz.  c.  4,  s.  39.  Farren 
V.  Williams,  Cowp.  369. 

(g)  Under  47  Geo.  Ill,  sess.  2,  c  66. 

The  statute,  47  Geo.  Ill,  sess.  2,  c  66, 
enacts,  that  ofienders  against  its  provi- 
sions shall  be  committed  until  the  next 
court  of  oyer  and  terminer,  great  session, 
or  gaol  delivery  ;  not  saying,  '*  general 
quarter  sessions."     Yet  the  quarter  scs- 
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rioB§  nevertheless  ha^  jurisdietioti  over 
the  offence,  since  it  is  a  misdemeanour, 
and  he  may  ba  indicted,  though  he  were 
neyer  apprehended  or  committed  at  alL 
Res  Y.  Cock,  4  M.  &  S.  71. 

II.  Judgment  and  order  of. 

(a)  Of  adhering  to  the  statutablefonn. 

Where  a  statute  gives  a  special  autho- 
rity to  the  sessions  for  the  compulsive  dis- 
posal of  property,  the  adjudication  of  the 
sessions  must  follow  precisely  the  provi- 
sions of  the  act.  Rejtv.  Crokey  Cowp.  30. 

(b)  Of  amendments  in^ 

A  judgment  of  the  sessions  may  be 
amended  by  them  during  their  conti- 
nuance. Rex  V.  Justices  of  Leicestershire^ 
1  M.  &  S.  442. 

(c)  Whether  aided  hy  collateral  matters- 

If  the  sessions  make  an  order,  founded 
upon  an  indictment,  and  the  order  omit 
to  mention  facts  which  are  essential  to 
give  it  validity,  the  record  of  the  indict- 
ment  may  be  referred  to,  to  ascertain 
whether  the  facts  exist,  and  so  to  support 
ttie  order.  As  where  they  award  costs  to 
a  party  prosecuted,  without  stating  in  the 
order  that  a  trial  has  been  had ;  upon  a 
certiorari  removing  the  order  into'  the 
K.  B.,  that  court  will  direct  a  certiorari  to 
bring  up  the  indictment,  and  see  whether 
it  states  that  fact.  Rex  v.  CommereUy 
4  M.  &  S.  203.     Vide  infra,  (f ). 

(d)  Whether  divisible. 

An  order  of  sessiont  may  be  good  for 
part,  and  void  for  the  remainder.  Rex 
v.  Price,  6  T.  R.  147. 

e)  When  cognizable  by  the  court  rfK>  B. 
e  1)  Whether  where  one  judgment  is  en- 
tered for  another. 

Where  one  judgment  is  entered  at  the 
sessions  for  another,  the  K.  B.  cannot 
interfere,  unless  the  mistake  is  apparent 
on  the  record.  Rex  v.  Justices  rf  Letees- 
tershin,  1  M.  &  S.  448. 

(f)  Hffw  cognizable  by  the  court  of  K.  B. 

1.  The  court  of  K.  B.  will  not  examine 
into  any  thing  bat  what  appeare  on  the  &ce 
of  the  order  of  sessions.  Rex  v.  Atkitu, 
4T.  R.  12. 

s.  Upon  the  removal  of  an  order  of 
asBsiona,  the  court  of  K.  B.  merely  act 
puen  the  case  as  it  appears  upon  the  face 
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9i  it,  and  will  not  hear  oMavtta  teucii- 
4ng^  matters  which  passed  at  the  sessions. 
Thus,  upon  the  removal  of  an  order  of 
sessions  allowing  overseers'  accounts,  the 
court  will  determine  its  sufficiency  as  it^ 
appears  upon  the  face  of  it,  and  will  not 
hear  affidavits  shewing  that  the  charges 
allowed  are  unreasonable;  for  first,  the 
sessions  are  a  court  having  jurisdiction  to 
decide  whether  they  are  or  are  not  rea- 
sonable ;  secondly,  the  time  of  the  court 
would  be  absorbed  in  taking  the  accounts, 
and  so  the  greatest  inconvenience  be  the 
consequence.  Rex  ^. James,  2  M.  &  S.  32 1 . 
Vide  supra,  (c). 

(g)  Proceedings  w  K,  B.  relative  to. 

(g  1)  Application  for  a  revision  of  the 

judgmmt  rf-K.  6.  thereon,  when  made. 

An  application  to  K.  B.  to  revise  their 
judgment  on  an  order  of  the  sessions, 
unless  for  a  clerical  mistake,  comes  too 
late  in  the  term  subsequent  to  that  in  which 
it  was  given.  Rex  v.  Moor  Critehell,  2 
East,  222. 

III.  Appeals  to. 

(a)  The  next  sessions  defined, 

1.  Where  a  statute  gives  an  appeal  to 
a  person  aggrieved  by  a  judgment  or  ad- 
judication, to  the  next  sessions;  if  the 
proceeding  is  ex  parte,  those  are  the  next 
sessions  which  happen  next  after  the 
person  is  actually  aggrieved  by  the  pro- 
ceeding, since  before  that  he  can  know 
nothing  of  it ;  but  where  himself  is  a  party 
to  the  proceeding,  he  mvst  appeal  to  the 
sessions  next  aft^  the  judgment  Proser 
V.  Hyde,  i  T.R.  414. 

2.  The  next  sessions,  means  the  next 
practicable  sessions  at  which  an  effectnal 
appeal  can  be  lodged.  Rex  v.  Justices  of 
Dorsetshire,  15  East,  200 ;  Rex  y.  Justices 
<f  Sussex,  Id.  206. 

3.  What  is  the  next  possible  sessions, 
must  ever  remain  a  question  of  feet,  de- 
pending upon  the  drcumstanees  of  each 
particular  case.  These  cases  are  instances 
where  the  second  sessions  after  the  party 
was  aggrieved,  was  held  the  next  possible 
sessions.  Rex  v.  Justices  E.  R,  of  York- 
shire, Dougl.  192  ;  Rex  \,  Justice/ of  FUni^ 
shire,  7  T.  R.  200 ;  Rex  v  Justices  ^Surry^ 
I  M.  &  S.  479. 


(b)  Entry  of,  at  a  subsequeut  msiummv 
a  ireaty  of  compromise  has  gone  affi 

Where  an  appeal  ia  prevented  frem 

being  heard  at  the  next  sessions^  by 
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meDt  bttwMi  tht  partiefty  in  expectation 
of  their  difference  being  tettled  ill  another 
way,  the  appeal  may  be  entered  at  the 
ensuing  sessions.  Rexy.JtuiicesoffViltSf 
1  East,  683. 

(c)  A^oummentqf, 

The  power  of  adjournment  can  only  be 
exercised  by  the  sessions,  on  appeals  regu* 
larly  brought  before  them.  Rex  t.  Jus- 
tkes  of  Orfordihirt,  1  M.  &  S.  446. 

(d)  Of  cauMtemuhuHMg  notice  jaf. 

An  appellant  may  countermand  his 
notice  of  appeal  at  any  time  before  the 
sessions.    Rex  v.  Jbertrcan,  5  East^  453. 

(e)  Legal^ectcf. 

(el)  Whether  the  qnestion^w"  jwrudictum 

ii  therefy  conciuaedL 

A  party,  by  appealing  to  the  sessions, 
is  not  estopped  from  afterwards  disputing 
their  jurisdiction.  Rtx  v.  Lord  Radnor j 
8  East,  113. 

(f )  Whether  the  exclnnte  remed^» 

Where  a  power  of  appeal  is  given  to 
the  quarter  sessions,  and  that  to  be  final, 
no  other  mode  of  trial  can  be  admitted ; 
but  on  refusal  to  admit  the  appeal,  or 
want  of  doe  publication,  the  court  will 
relieve.    Anrni,  Lofit.  184. 

ly.  Op  stating  a  case  bt,  to  the 

COURT  OF  K.  B. 

(a)  When  attowable, 
(a  1)  Whether  on  a  question  of  fact. 

The  sessions  cannot  take  the  opinion 
of  the  court  on  facts.  If,  therefore,  after 
stating  the  evidence  adduced,  they  ad- 
judge that  a  place  is  a  vill  by  reputation, 
the  court  will  not  examine  into  the  suffi- 
ciency of  (he  conclusion.  Rex  v.  The 
Inhabitants  of  Ronton  Abbey  ^  2  T.  R.  207. 

(a  <)  Whether  on  the  trial  cf  an  indict- 
ment, 

A  special  case  cannot  he  reserved  for 
the  opinion  of  the  court  of  K.  B.  on  the 
trial  of  an  indictm^t  at  the  sessions. 
Rex  yr.  Inhabitants  ofSalop^  13  East,  95. 

(b)  Form  of, 
(b  1)  In  relation  to  modes  of  expression. 

In  stating  a  case,  the  sessions  are  not 
tied  up  to  technical  expressions.  Rex  v. 
The  Inhabitants  ofChertsey,  2  T.  R.  37. 


(b  2)  In  rdadan  to  the  tta^antnt  of  imN 
ters  of  fact, 

1 .  The  sessions,  in  stating  a  case,  should 
find  facts  and  not  evidence.  Rex  v.  The 
Inhabitants  ofMiddlezoy,  2  T.  R.  41. 

2.  The  court  of  K.  B.  have  notjuns- 
diction  to  decide  a  question  of  lact.  lliere- 
fore,  where  the  sessions  state  a  case  for 
their  opinion,  they  must  themselves  find 
whether  certain  facts  exist ;  and  not  by 
stating  the  evidence  in  support  of  them, 
leave  it  to  the  court  to  infer  their  exist- 
ence. Rex  v.  The  Inhabitants  of  War* 
blinton,  1  T.  R.  247. 

3.  It  is  the  peculiar  jurisdiction  of  the 
sessions,  on  a  case  reserved,  to  say  whe- 
ther a  particular  transaction  was  fraudu- 
lent or  not ;  arid  if  they  do  not  adjudge 
that  it  was,  the  court  of  K.  B.  cannot 
infer  it  from  the  facts  staled.  Rex  v.  The 
Inhabitants  ofFUiongley,  1  T.  R.  458. 

4.  The  sessions  cannot  take  the  opinion 
of  the  court  of  K.  B.  upon  facts,  since 
of  these,  themselves  are  exclusively  the 
judges.  I^  .therefore,  in  a  case  reserved, 
they  find  a  fact  stating  the  premises, 
whence  their  conclusion  is  drawn,  that 
the  court  may  determine  whedier  it  be 
just,  the  court  will  not  discuss  its  pro- 
priety, but  will  consider  the  fact  as  esta- 
blished; as  where  they  find  that  the 
landlord,  and  not  his  tenant,  was  intended 
to  be  rated,  &c.  Rex  v.  The  Inhabitants, 
of  Folkestone^  3  T.  R.  505. 

5.  Whether  absence  is  under  a  dispen* 
sation  with  service,  or  a  dissolution  of  the 
contract,  is  a  conclusion  to  be  drawn  by 
the  justices.  Rex  v.  St,  Pet&  Mancroft^ 
8  T.  R.  477. 

6.  The  fact  of  consent  to  a  service  with 
another,  should  be  distinctly  found.  Rex 
v.  Shebbeary  1  East,  73. 

7.  The  sessions  must  find  the  fact  of 
fraud,  since  K.  B.  cannot  infer  it  from 
circumstances.  Rex  v.  Uanbedergoehy 
7  T.  R.  105. 

8.  Upon  a  question  of  settlement  by 
being  rated,  the  sessions  should  set  forth 
as  a  fact,  whether  the  landlord  or  tenant 
is  rated.    Rex  v.  Rainham^  5  T.  R.  240. 

9.  It  is  not  enough  for  a  case  to  state 
that  particular  inhabitants  appeared  in 
possession  of  stock  in  trade  to  specified 
amounts.  The  sessions  should  also  state 
whether  this  property  belonged  to  the 
several  persons  sought  to  be  included  in 
the  rate,  or  if  it  did,  whether  or  not  it 
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produced  profit,  or  was  not  liable  to  in-  I 
cumbrances  equal  in  value  to  the  property 
itself.     Rex  v.  Dursley^  6  T.  R.  53 ;  Rex 
v«  Macdonaldy  1 2  East,  324. 

10.  The  sessions  must  find,  as  a  fact, 
whether  a  parish  can  or  cannot  have  the 
benefit  of  43  Eliz»  Rex  v.  Watson^  3 
Smith,  283 ;  7  East,  214. 

(b  3)  In  relation  to  presumptions. 

1.  If  a  presumption  in  favour  of  a 
settlement  can  be  drawn,  it  must  be  drawn 
by  the  sessions.  The  court  of  K.  B.  can- 
not infer  it  from  the  circumstances  stated 
in  a  case  for  their  opinion  by  the  sessions. 
Rex  V.  Inhabitants  of  Seacrofty  2  M.  &  S. 
472.     Vide  suproy  (b2);  infra,  {c). 

2.  Possession  of  personal  property  is 
evidence  upon  which  the  sessions  ought  to 
conclude  that  the  possessor  is  the  pro- 
prietor, unless  the  contrary  is  proved. 
Rex  V.  Darlington,  6  T.  R.  468. 

(b4)  Informality  in, — whether  objection- 
able. 

If  the  sessions  state  a  case  informallyi 
but  in  such  a  manner  that  the  court  may 
give  judgment,  it  will  not  be  sent  back. 
Rex  V.  The  Inhabitants  of  J\fiddlezoy, 
2T.R.41. 

(c)  Proceedings  thereon  in  K.  B. 

!•  Where  the  sessions  state  a  case  for 
the  opinion  of  the  court,  the  court  will 
not  go  into  any  questions  but;  those  upon 
which  the  sessions  desire  their  opinion ; 
and  will  take  for  granted  that  every  thing 
requisite  has  been  done,  without  which  it 
were  needless  to  raise  the  questions.  Rex 
v.  The  Undertakers  of  the  Aire  andCalder 
Navigation,  2  T.  R.  660. 

2.  If  the  sessions  state  a  case,  and  allege 
as  a  consequence  from  the  facts  stated, 
and  not  as  a  conclusion  from  other  facts 
not  apparent,  that  a  transaction  was 
fraudulent,  the  court  will  determine  whe- 
ther or  not  the  inference  be  just.  Rex  v. 
The  Inhabitants  of  Mursley,  1  T.  R.  694. 

•  3.  If  the  quarter  sessions  make  an  order 
upon  the  ground  of  fraud,  subject  to  the 
opinion  of  the  court,  upon  a  case  stated, 
whence  it  appears  that  there  are  no  cir- 
cumstances to  warrant  that  inference,  the 
court  will  quash  the  order.  Rex  v.  In- 
habitants of  Wdby,  2  M.  &  8. 501. 

4.  Wliere  the  sessions  draw  a  conclu- 
sion not  warranted  by  the  facts,  and  make 


an  order  thereon,  subject  to  the  opinion  of 
the  court  of  K.  B.  on  the  case  stated,  the 
court  will  quash  the  order.  Therefore, 
where  the  master  of  a  servant,  under  a 
yearly  hiring,  twenty-eight  days  before 
the  year,  gave  up  his  business,  sold  his 
stock,  and  paid  off  and  discharged  the 
servant,  with  all  his  other  servants,  pay- 
ing them  their  full  wages,  and  telling  them 
to  go  where  they  liked,  and  the  servant 
took  his  wages,  left  the  house  and  worked 
with  another  person  with  the  master's 
knowledge,  during  the  twenty-eight  days ; 
and  the  sessions,  holding  this  to  be  only  a 
dispensation  or  foregoing  by  the  master, 
of  the  benefit  of  actual  service  for  a  part 
of  the  time,  made  an  order  thereon,  sub- 
ject, &c.  the  court  quashed  the  order ;  for 
the  facts  amounted  to  a  dissolution  of  the 
contract,  and  of  the  relation  of  master 
and  servant.  Rtx  \.  Inhabitants  of  Bray, 
3  M.  &  S.  20. 

(d)  Of  sending  a  case  back. 

1.  Where  the  parish  officers  gave  no 
evidence,  respecting  the  amount  of  the  pro- 
perty rated  as  tithe-rent  and  composition, 
the  case  was  sent  back  to  be  re-heard,  re- 
considered, and  re-stated.  Rex  v.  TQ]^m, 
12  East,  546. 

2.  Where  a  sessions  case  ii  sent  down 
to  be  re-stated,  and  upon  its  being  returned 
amended,  the  parish  removing  it  abandon 
the  prosecution,  they  are  not  liable  io 
costs.  SecuSy  where  they  dispute  the 
amended  order.  Rex  v.  Edgeworth,  4T.  R. 
218. 

(e)  Conclusive  nature  of. 

Where  the  sessions  stated  in  their  case, 
that  the  pauper  was  legally  appointed 
governor  of  the  workhouse  in  the  parish 
of  I,  at  an  annual  salary,  and  that  "  the 
said  office  of  governor  is  a  public  annual 
office  ;'*  held,  that  all  discussion  how  far 
it  was  within  the  act,  was  thereby  pre- 
cluded.    Rex  V.  Ilminster,  i  East,  83. 

V.  Miscellaneous. 

(a)  Legal  effect  of  a  confirmation  by  them^ 
of  the  order  of  their  ovm  appoint^ 
committee. 

If  the  sessions  confirm  the  act  of  a  com- 
mittee nominated  by  them,  it  becomes 
their  own.  Rex  v.  The  Justices  ofGla^ 
morganshire,  5  T.  R.  279. 
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I.  Wbbk   ALLOWARLE. 

(a)  Whether  in  the  case  of  a  ready 

money  bargain^  p.  865. 

(b)  Whether  of  a  verdict,  p.  865. 

(c)  Whether  of  a  judgment  pending  ! 

error ^  p  865. 

(d)  Whether  of  unliquidated  dama- 

ges. 
(d  1)  General  rule,  p.  865. 
(d  2)  In  the  case  if  a  policy, 

p.  865. 
(d  3)  In  the  case  of  a  arcenani, 

p.  865* 

(e)  Whether  of  demands  in  a  dif- 

ferent right,  p.  865. 

(f )  Whether  of  one  Judgment,  or  tlte 

costs    of    one    proceeding 
against  another. 
(f  1)  General  rules,  p.  866. 
(fa)  Where  the  plaintiff  is  in 

execution,  p.  866. 
(£3)  In    miscellaneous    cases, 
p.  866. 

(g)  In  discharge  of  an  execution, 

p.  866. 

(b)  By  payment  into  court,  p.  866. 

II.  When  unnecessary. 

(a)  Where  the  demand  is  to  be 
taken  as  part  payment, 
p.  866. 

III.  Of  the  plea  of  set-off. 

(a)  In  relation  to  a  bond,  p.  867. 

(b)  Divisibility  of, — in  relation  to 

a  demurrer,  p.  867. 

IV.  Of   the  replication   to   the 

PLEA    of   set-off. 

(a)  Where  the  set-off  comprizes  a 
simple  and  a  debt  of  record, 
p.  867. 

V.  On  the  waiver  of  the  right 

OF.  * 

(a)  Whether  a  discharge  of  the  de- 
mand, p.  867. 

VI.  In  criminal  cases. 

(a)  Of  a  fine  estreated,  against  the 
expenses  of  a  prosecution, 
p.  867. 


I.  When  allowable. 

(a)  Whether  in  the  case  of  a  ready  money 

bargain. 

If  a  creditor  purchase  goods  of  his 
debtor,  to  be  paid  for  in  ready  money,  the 
creditor  may  nevertheless  set  off  his  de- 
mand against  an  attion  for  the  price. 
Eland  v.  Karr,  1  East,  375,  accord,; 
2  Esp.  C.  626;  but  see  16  East,  138. 

(b)  Whether  of  a  verdict. 

A  verdict  against  a  plaintiff,  in  a  prior 
action,  may  be  set  on  against  a  present 
demand.  BaskervUle  v.  Browne,  2  Burr. 
1229. 

(c)  Whether  of  a  Judgment  pending  error. 

A  judgment  may  be  pleaded  by  way  of 
set-off,  pending  a  writ  of  error.  Evans 
V.  Prosser,  3  T.  R.  186. 

(d)  Whether  of  unliquidated  damages.  ■ 

(d  1)  General  rule. 

Unliquidated  damages  are  not  the  sub- 
ject of  a  set-off.  Weigall  v.  Waters,  6 
T.  R.  488. 

(d  2)  In  the  case  of  a  policy. 

Mutual  credit,  ex  vi  termini,  imports 
unliquidated  damages,  as  contradistin- 
guished from  mutual  debts;  therefore, 
unless  in  the  case  of  bankruptcy,  unliqui- 
dated losses  on  policies  of  insurance  can- 
not be  set  off.  Cumming  v.  Forester, 
1  M.  &  S.  494. 

(d  3)  In  the  case  of  a  covenant. 

'In  covenant,  unliquidated  damages  ari- 
sing from  the  breach  of  other  covenants 
by  the  plaintiff^  cannot  be  set  off.  Howlet 
V.  Strickland,  Cowp.  56. 

(e)  Whether  of  demands  in  a  different 

right. 

1.  A  debt  due  from  the  plaintiff  and 
another,  jointly  and  severally,  may  be 
set-off.  Secus,  if  jointly  only.  Fletcher 
V.  Dyche,  a  T.  R.  32. 

2.  The  debt  and  costs  in  a  joint  action 
by  A,  against  B.  and  C,  may  be  set  off 
against  Uiose  recovered  in  an  action  by 
B.  and  C.  against  A,  notwithstanding  A. 
has  a  separate  demand  against  C.  Gkuster 
V.  Htwer,  8  T.  R,  69.  Vide  infra,  (fi\ 
pi.  2. 
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(f )  Whether  of  onejudgmenty  or  the  costs 
of  one  proceeding  against  another. 

(f  i)  General  rules. 

1.  The  costs'of  one  judgment  may  be 
set  off  against  the  debt  and  coats  of  an- 
other. Thrustout,  d.  Barney  v.  Crafter, 
2  BIk.  896. 

2.  The  court  will  permit  the  costs  of 
one  action  to  be  set  off  against  those  of 
another  (even  where  the  one  is  a  several 
the  other  a  joint  action)  the  party  applying, 
undertaking  to  satisfy  the  attorney's  lien 
for  his  bill  in  the  cat^se,  to  the  costs  of 
fi4iich  ke  is  chargeable,  and  to  enter  a 
remktitur  in  that  in  which  he  is  entitled 
to  costs.  Mitchell  v.  Oldfield^  4  T.  R.  1 23 ; 
Morland  v.  Lashley^  2  H.  B.  441,  n.  Vide 
supray  (e). 

3.  Stmbky  the  defendant  eannoL  set  off 
the  debt  and  coats  against  a  judgment  re- 
covered against  the  plaintiffi  if  the  plain- 
tiff has  still  another  demand  against  him. 
OUtUttr  ▼.  Hexi>ery  8  T.  R.  69. 

4.  It  seems  that  the  court  will  not  per- 
mit one  judgment  to  be  set  off  agwnst 
linother  on  motion,  unless  the  san^ 
might  be  done  by  plea  in  an  action 
thereon.  Doe  v.  Damton,  3  East,  149. 

5.  The  court  will  not  allow  one  judg- 
ment to  be  set  off  against  another,  on 
motion,  where  the  interests  of  third  per- 
sons have  intervened;  not  therefore  a 
judgment  recovered  by  A.  from  B,  when 
solvent,  against  one  recovered  from  A, 
by  the  assignees  of  B,  9ince  his  insolvency. 
Hoe  V.  Damton,  3  East,  149. 

(f  2)  Where  the  plaintiff' is  in  execution. 

The  defendant  may  set  off  a  judgment 
recovered  from  the  plaintiff  against  the 
demand  for  which  he  is  suing  and  the 
costs  incurred,  though  the  plaintiff  is  in 
execution  on  the  judgment,  since  that  is 
110  satisfaction.  Peacock  v.  Jeffery^  \ 
Taunt.  426;  Simpson  v.  Hanlejfy  1  M.  &  S. 
696, 

(f  3)  In  misceUaneaus  cases, 

1.  Where  asFveral  actions  were  brou^ 
upon  two  policies  of  insuraiice,  under- 
iffttten  hy  the  same  pariiei^  and  the 
•etioBS  OD  each  vreie  respectively  coor 
folidated,  after  which  the  plaialiff,  ia  one 
id  liHiooQarii4atMlca«sei,  beeame  entitled 
to  coat8»  audio  tbe  oihet  the  deieBda]it;«-4. 
the  ciprt  .directed  the  costs  taxed  and 
allowed  to  the  defendant  to  be  set  off 


against  those  taxed  and  allowed  to  the 
plaintiff,*  although  the  same  underwriter 
was  not  the  defendant  in  both  actioM. 
Nunez  v.  ModigUani^  1  U.  Blk.  217. 

2.  If  A.  be  equitably  entitled  to  the 
costs  of  a  nonsuit  in  an  action  by  B.  against 
C,  and  liable  to  pay  the  costs  of  a  nonsuit 
in  an  action  by  himself  (A.)  against  B ; 
the  costs  of  the  nonsuit  in  the  action  by 
B.  against  C.  may  be  set  off  against  the 
costs  of  the  nonsuit  in  the  action  by  A. 
against  B.    Cy  Connor  v.  Murphy ^  1  H.  Bl. 

657. 

3.  Costs  taxed  upon  an  interlocutory 

order  made  in  an  inferior  court  in  the 
course  of  a  suit  there,  may  be  set  off. 
Emerson  v.  Lashley^  2  H.  Bl.  248. 

4.  Where  the  plaintiff  sued  out  execu- 
tion against  the  defendant,  an  ancertifi- 
cated  bankrupt,  notwithatanding  the  al- 
lowance of  a  writ  of  error,  which  execution 
was  set  Mide,  on  the  ground  of  irregu- 
larity, with  costs,  the  court  refused  to 
permit  the  amount  of  those  costs  to  be 
set  off  against  the  costs  of  the  action.  Hill 
v.  Febb,  1  N.  R.  311. 

5.  Motion  to  set  off  costs  in  a  suit  in 
'  C.  B.,  for  which  the  plaintiff  here  (in  the 

Exchequer)  had  retained  the  defendant  as 
the  attorney  (though  he  himself  was  not 
the  party)  against  the  judgment  here, 
was  granted.  Murphy  v.  Cunningham^ 
1  Anst.  271. 

(g)  In  discharge  of  an  execution. 

The  court  will  not»  in  a  sommaiy  way, 
enable  a  pisoner  to  set  off  a  debt  from 
the  plaintiff,  against  the  execution  under 
which  he  is  taken.  Philipson  v.  Caldwell^ 
6  Taunt.  176. 

(h)  By  payment  into  court. 

A  plaintiff  will  not  be  allowed  to  pay 
intq  court  a  cross-demand  for  which  the 
defendant  is  suing  hjm,  to  go  in  reduction 
of  the  damages  that  he  shall  recover  from 
the  defendant.  Sk^rbonm  v.  S^^kiny 
3  Taunt.  525. 

11.  Wrek  unkecessa&t. 

(a)  Where  the  demand  is  to  be  takenas  part 

paymeni. 

Where  a  debt  due  from  the  vendor  to 
die  vendee  is  to  be  taken  in  part  pay- 
ment, it  need  no't  be  set  off  in  an  action 
forthe^rice.  Ltei^y.  Burrows^  x^^mH^U 
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in.  Of  the  plea  of  set-off. 

(a)  /a  relation  to  a  bond. 

1.  In  pieadiog  a  set-off  to  debt  on  bond, 
or  in  setting  oif  a  debt  due  on  bond,  the 
torn  aTorred  to  be  due  upon  the  bond,  is 
material,  and  therefore  traversable ;  and,  if 
not  traversed,  is  admitted.  Symmonds  v. 
KnwBy  3  T.  R.  ^. 

s.  A  material  and  deHnite  ayerment  is 
not  rendered  immaterial  and  indefinite, 
by  being  laid  under  a  videlicet.  There- 
fore, since  in  a  set-off  to  debt  on  bond,  it 
is  necessary,  under  staL  8  Geo.  II,  c.  24, 
s.  5,  to  set  forth  what  is  really  due  on  the 
bond,  the  sum  stated,  though  iftider  a  tide- 
heety  h  tFaversable.  Grimwood  v.  Barrity 
6  T.  R.  460. 

3.  Debt  on  bond.  The  plea,  without 
craving  oyer  of  the  bond,  and  stating 
what  was  justly  due  thereon,  pleaded  a 
set-off  to  the  supposed  promises  in  declara- 
tion mentioned ;  treating  the  action  as  an 
action  of  assumpsit.  Held,  that  the  plain- 
tiff might  treat  the  plea  as  a  nullity  and 
sign  judgment.  F enfold  v.  Hawkins ^ 
2M.&S.606. 

(b)  DivisibiRty  ofy — in  relation  to  a  de- 
murrer, 

TWo  parte  of  a  pWa  of  a  set  off,  are  as 
-twaoouats  in  a  declaration,  and  if  one 
fiait  be  good,  a  general  demurrer  to  the 
whole  is  bad.  Dofwsland  v.  Thompson^ 
aBlk.  910. 

.IV.    Of  the  replication    to  the 
plea  of  set-off. 

(ft)  Where  the  set-off  comprizes  a  simple 
and  a  debt  ef  record, 

A  replication  to  a  plea  of  set-off,  com- 
prizing two  debts,  one  of  record,  the  other 
a  simple  contract  debt,  protesting  that  the 
plaintiff  owes  the  debt  of  record,  that  he  is 
not  indebted  fnodo  etformd^  and  conclud- 
ing to*  the  country,  seems  bad.  Solomonsy. 
I^ony  1  East,  369. 

.V.  Ok  the  waivee  of  the  right 

OF. 

(a)  Wh^her  a  discharge  qfthedemand. 

There  is  no  compulsion  upon  a  de- 
linidaat  to  naake  a  set-off,  and,  if  he 
tfefteci»  lie  may  bring  a  cross  action. 
GremY.Lmo, «  Smitb,668;  4Camp.i34. 
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VI.  In  criminal  cases. 

(a)  Of  a  fine  estreated^  against  the  expenses 
of  a  prosecution. 

The  court  cannot  apply  a  fine  estreated, 
in  payment  of  the  expenses  of  prosecution. 
R£X  V. ,  2  Ajost.  523. 
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I.    Of  certain  general  rules. 

(a)  On  the  mode  of  interpreting 

the  law  of  settlement  y  p.871. 

(b)  Of  cumulative   settlement,  p. 

871. 

(c)  Of  evidence. 

(c  1)  Jn  relation  to  the  admissi- 
bility of  a  pauperis  exor 
minationyp,  871. 

(c  2)  In  relation  to  the  admissi" 

bility  of  a  soldier^s  esa-    . 
minationyp.  872. 

(c  3  In  relation  to  the  admis- 
sibility of  a  pauperis 
declarationy  p.  872. 

(c  4)  In  relation  to  the  admis- 
sibility of  a  rated 
parishioners  declara- 
tions, p.  872. 

n.  Of  f  bttlement,  by  hiring  and 

service. 

(a)  Of  persons  capabk  of  acquiring 

a  settlement  by  hiring  and 
service. 
(ai)  An    unmarried    person 
mthi»  fit.  3   W^M. 
CmlXy  d^ned^  p.  872. 
(a  2)  An  apprentice,  p.  872. 
(a  3)  -4  dewter^  p.  872. 
(a  4)  An  invalid  soldier  on  fur- 
lough, p.  872. 

(b)  Of  the  contract  of  hiring, — 

smd  first,  general  rules, 
(b  i)  €{f  admitting  the  subse- 
quent acts  of  the  par- 
ties    in    ejfpianation^ 
p.  872. 

(c)  €f  the  contract  of  hiring, — *e- 

C0M%y  by  implying  a  con- 
tract. 
(ci)  ThecsmeqfthewaUerai 

om  inn,  p.  872. 
(c2)  The  ease  ^ the  boy  Uoing 
tiM  his  uncle,  p.873. 
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(d)  Of  the  contract  of  hiring, — 

.  thirdly  J  it  must  be  a  contract 
for  service. 
(d  i)  General    rules    to   that 

efect,  p.  873. 
(da)  Rules  for  ascertaining  the 
nature  of  the  contract, 

p.  873. 
(d3)  Examples,  P- 873. 

(e)  Of  the  contract  of  hiring, — 

fourthly,  it  must  be  the  con- 
tract ef  the  servant, 

(e  1)  Rules  ascertaining  the  con- 
tracting party,  p.  873. 

(e  2)  Example,  p.  873. 

(f )  Of  the  contract  of  hiring,"-^ 

fifthly,  it  must  be  prospective, 

p.  B73- 

(g)  Of  the  contract  of  hiring, — 

sixthly,  it  must  be  for  a  yearns 
service, 

(gi)  General  rule  to  that 
effect,  p.  874, 

(g2)  Rules  for  ascertaining  the 
duration  of  the  contract, 
p.  874. 

(g  3)  Relation  of,  to  an  antece- 
dent period,  p.  874. 

(g  4)  Qf  computing  days,  in- 
clusively or  exclusively, 
p.  874. 

(g5)  Examples  of  a  yearly  hir- 

w^,  p.  875. 
(g6)  Examples  of  a  hiring  for 

less  than  ayear,  p.  875. 

(h)  Of  the  contract  of  hiring, — 
lastly,  its  duration  must  be 
uninterrupted. 
(hi)  Generalruletothat effect, 

p.  875. 
(h  2)  Rules  ascertaining  an  un- 
interrupted     Oration, 
P-  875. 
(h3)  Examples  of  uninterrupt- 
ed duratum,  p.  876. 
(h4)  Examples  of  interrupted 
duration,  p.  876. 

(i)  Oftheyear^s  service. 

(i  1)  General  rules,  p.  876. 

(i  2)  Rules  relative  to  the  sus- 
pension of  the  service, 
p.  876. 

(13)  Rules  as  to  dispensation 
and  dissolution,'-~and 
first,  in  relation  to  ab- 
sence, p.  876. 


(14)  Rides  as  to  dispensation 
and     dissolution,— se- 
condly, in  relation  to  the 
act  cf  one  party,  p.^'j'j. 
(i5)  Rules  as  to  dispensation 
and  dissolution, — thirds 
ly,  in  relation  to  agree- 
ment  in  general,  p.  877. 
(16)  Rules  as  to  dispensation 
.  and      dissolution,—^ 
fourthfy,  in  relation  to 
a    new   agreement,  p. 
877. 
(i  7)  Rules  as  to  dispensation 
and  dissolution,— fyth- 
ly,  in   relation   to  an 
agreement  before  a  ma- 
gistrate, p.  877. 
(18)  Rules  as  to  dispensation 
and  dissolution,-'sixth- 
ly,  in  relation  to  a  turn' 
ingaway,p.Syy. 
(ig)  Rules  as  to  dispensation 

and      dissolution, 

*  seventhly,  in  relation  to 
an  arrest,  p.  877. 
(i  10)  Rules  as  to  dissolution 

and  dispensation, 

eighthly,   in    relation 
to    an  imprisonmevt, 
p.  877. 
(ill)  Rules,  as  to  dissolution 

and  dispensation, 

lastly,  in  relation  to 
sickness,  p.  877. 
(ii2)  Example  of  a  dispensa- 
tion, p.  578. 
(i  13)  Examples  of  dissolutuni, 
p.  878. 
(k)  Of  connecting  services  under 
several  hirings* 
(ki)  General  rules,  p.  879. 
(k2)  Example,  p.  879. 

0)  Of  service  with  different  masr 
ters,  p.  879. 

(m)  Of  the  residence  by,  and  place 
in    which    a   settlement    is 
gained,  p.  879^ 
(n)  Of  the  proofs  necessary  to  n^ 
port  this  settlement. 
(n  1)  Presumptive  evidence  of 

a  hiring,  p.  879, 
(n  2)  Presumption  rebutted,  p* 

879. 
(n  3)  Admissibility  of  the   <&-? 

ceased  servants  dedon 

rations,  p.  880. 
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(tt4)  AdanttHnUiy  of  an  un- 
stamped  indenture  of 
apprenticeskip^  m  ex- 
planafion  of  the  terms, 
p.  880. 

in.  Of     8XTTLEMEKT      BY      APPREN- 
TICESHIP. 

(a)  Of  the  binding  necessary  to 

confer    a    settlement, — and 
first,  general  rule^  p.  880. 

(b)  Of  the  binding  necessarff   to 

coffer  a  settlementy^se- 
condfy,  qfwduntary  bindings* 

(b  1)  JVhat  bindings  are  consi- 
dered such,  p.  880. 

(ba)  Must  be  by  deed,  p.  880. 

(^3)  Of  niodes  of  expression, 
p.  880. 

(b4)  Of  the  parties  to,  p.  880. 

(b  5)  Must  be  stamped,  p.  880. 

(b6)  Divisible  nature  of,  p. 
880. 

0>  7)  Q/^  fl  binding  by  the  trus- 
tees of  a  charity,  p. 
880. 

(b8)  Example  of  an  insufficient 
binding,  p.  881. 

(c)  Of  the  binding  necessary  to 

confer  a  settlement, '-lastly, 
of  the  binding  of  parish  ap- 
prentices, 

(c  1)  Parties  to,  p.  881. 

(c  3)  Of  the  assent  and  signing 
by  magistrates,  p.  881. 

(d)  Of  the  service,'^~4md  first,  of 

connecting  diferent  services, 
p.  881. 

(e)  Of  the  service^-^econdly,  of 

service  with  another  person, 

(ei)  General  rules,  p.  881. 

(e2)  Thenatureof  the  consent 
defined,  p.  883. 

(e3)  Consent,  by  wham  given, 
p.  882. 

(e  4)  Example  of  express  con- 
sent, p.  883. 

(e  5)  Example  of  particular 
consent,  p.  882. 

(e6)  Examples  y  general  con- 
sent, p.  883. 

(e  7)  Example  of  what  is  not 
an  assent,  p.  883. 

(e  8)  Of  stamping  the  assent 
when  in  writing,  p.  883. 
vol..  n. 


(f)  Of  the  residence  by,  and  place 
in  which,  an  apprentice  ac- 
quires a  settlement. 

(f  1)  General  rule,  p.  883. 

(f  3)  Quality  of  the  residence, 
p.  883. 

(f  3)  Rule  in  the  case  of  an  ap- 
prentice to  a  sea  cap- 
tain, p.  883. 

(f  4)  Rule  where  the  appren- 
tice resides  in  another 
parish  from  sickness, 
p.  883. 

(f  5)  Examples,  p.  883. 

(g)  Of  discharging  the  apprentice 

from  his  iniknture  by  con- 
sent, 
(gl)  General  rules,  p.  884. 
(g3)  Cancelling,  or  delivering 
up  the  indenture,  how 
Jar  essential  to,  p.  884. 
(g3)  Cancelling,  or  delivering 

Xthe  indenture,  whe- 
r  conclusive,  p.  884. 
(84)  Of  conditional   consent, 
p.  885.^ 
(h)  ()fthe  proofs  necessary  to  esta- 
blish tins  settlement,  p.  885. 

IV.  Of  settlement  upon  a  tene- 
ment OF  TEN  POUNDS  A  YEAR 
VALUE. 

(a)  Of  the  kind  of  tenement. 

(a  1)  A  cattlegate,  p.  885. 

(a3)  A  common  in  grosSf  p. 
885. 

(a  3)  A  dairy,  p.  885. 

(a  4)  A  severalfshery,  p.  885. 

(a  5)  Fogs,  or  after-grass,  p. 
885. 

{9l6)  A  local  franchise  or  pri- 
vilege, p.  885. 

(a  7)  The  milting  and  pas- 
turage of  caws,  p.  885. 

(a  8)  A  pointing  place,  p.  885. 

(a  9)  A  post  windmill,  p.  885. 

(aio)  The  profits  of  land, 
p.  886. 

(a  1 1)  ^  rabbit  warren,  p.  886. 

(a  is)  Runners  for  needles,  p. 
886. 

(a  13)  -4  standing  place  for 
carding,  p.  886. 

(a  1 4)  Totf»,  p.  886. 

i9.is)D^erent  tenements  in 
the  same  or  d^erent 
parishes,  p.  886. 

Q 
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(a  16)  Under  the  general  Turn-  . 

pike  Act,  p.  886. 
(a  17)  Under  the  Clapham  Jet, 
p.  886. 

(b)  Of  the  value  of  the  tenement, 
(b  1)  General  rules^  p.  887. 

(b  2)  Value,  how  estimated, 
p.  887. 

(b  3)  Ruky  where  the  tenement 
is  a  dairy,  p.  887. 

(b4)  A  case  where  the  land 
was  taken  ready  plough- 
ed and  manured,  p.  887. 

(c)  Of  the  occvpation,  or  coming  to 

settle  upon  a  tenement. 
(c  1)  Mast    he    as  a   tenant, 

p.  887. 
(c  2)  Of  an  occupation   under 
a  treaty  of  purchase, 
p.  888. 
(c  3)  Must  be  bond  fide,  888. 
(c4)  Title  of  the  kssor,  whe- 
ther material,  p.  888. 
(05)  Title  of  the  lessee,  whe- 
ther material,  p.  888> 
•   (c  6)  Reservation  of  rent,  whe- 
ther material,  p.  888. 
(cf)  Ability  t»  pay  the  rent 
reserved,  whether  ma- 
teriat,  p.  888. 
(c  8)  The  circumstance  of  the 
rent  being  guaranteed, 
whether    material,    p. 
p.  888. 
(c  9)  Community  of  occupation 
amongst  several,  whe- 
ther material,  p.  888. 
(c  10)  Of  occupation  as  a  ser- 
vant, p.  888. 
(c  1 1)  Of  occupation  at  a  wife, 

p.  888. 
(ci9)  Of  occupation  by  an  exe^ 

cutor,  p.  889. 
(c  1 3)  Cf  occupation  by  the  hus- 
band of  a  devisee  under 
a  will  not  proved,  p. 
889. 
(<^14)  Of  occupation  by  a  de- 
serter under  his  wife's 
contract,  p.  889. 
(c  15)  Of  occupation  by  an  alien, 

p.  889. 
(c  16)  Examples  of  occupation 
within  the  statute,  p. 
889. 

(d)  Of  the  residencei 

(d  1)  Duration  of  p.  889. 


(dd)  Of  the  temporal  limit, 
p.  889. 

(d  3)  Place  where,  p.  889. 

(d  4)  Quality  of,  p.  889. 

(d  5)  In  the  case  of  several  tene- 
ments, or  situation  in 
several  parishes,  p.  889, 

V.  Of  settlement  by  estate. 

(a)  Of  the  estate  necessary  to  confer 

a  settlement. 

(ai)  General  rules,  p.  890. 

(ai?)  Dwration  of  the  interest, 
p.  890. 

(a  3)  An  equitable  estate,  whe- 
ther sufident,  p.  890. 

(a  4)  Need  not  be  beneficial, 
p.  890. 

(as)  An  estate  by>estoppel,whe- 
ther  sufficient,  p.  890. 

(a  6)  An  estate  by  licence  or 
acquiescence,  whether 
sufficient,  p.  890. 

(a  7)  Am   estate  by  descent, 
p.  891. 

(a  8)  An  estate  to  which  the 
party  is  entitled  as  dow- 
ress  or  nest  of  kin, 
p.  891. 

(a  9)  AnestateheUasguardian, 
p.  891. 

(a  10)  An  estate  held  as  mort- 
gagor, p.  891. 

(ail)  Example  of  an  estate, 
sufficient,  p.  891. 

(a  12)  Examples  of  estates  in- 
sttfficient,  p.  891. 

(b)  Of  settlement  by  purchase,  un- 

der 9  Geo.  I,  c,  7. 
(b  1)  General  rules,  p.  891. 
(bd)  fVhat  purchases,  are  not 
withm  the  statute,  p. 

891. 
(b3)  Whatpurchasesarewithim 

the  statute,  p.  892. 

(c)  Of  the  residence,  p.  892. 

(d)  Of  the  proofs  necessary  to  esta- 

blish this  settlement. 
(d  1)  General  rule,  p.  892. 
(d  2)  Presumption  arisingfrofn 
possession,  p.  892. 

VI.   Of   SETTLEMEyT   BY  SERVING  AX 

OFFICE. 

(a)  Of  the  kind  of  tenement. 
(a  1)  General  rules,  p.  892. 
(a  2)  Ale-taster,  p.  892. 
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(»3)  Constahlr,  p.  894. 
(a  4)  Curate,  p.  892. 
(t5)  Hog-ringer,  p.  892. 
(a  6)  Sexton,  p.  892. 
(a  7)  Master  of  a  uvrkhottse, 

P-  893. 
VII,  Of    settlement    by    payment 

OF    TAXES. 

(a)  General  rulesy  p.  893. 

(a  1)  In  relation  to  the  case 
where  parishes  are  in- 
corporafedy  p.  893. 

(a  2)  Operation  of    stat.   35  , 
Geo,  III,  c.ioif  s,  4, 

p.  893. 

(b)  Of  the  raHng. 

(b  i)  Form  of,  p.  893. 

(ba)  Of  a  subsequent  insertion 

of  the  name,  p.  893. 
C*3)  Ofratingbythenameofa 

former  occupier,  p.  893. 
(b4)  Of  including  the  names  of 

both  landlord  and  tenant 

in  the  rate,  p.  893. 

(c)  Of  the  payment. 

(c  1)  By  whom  made,  p.  893. 
(c  2)  Qr  a  payment  to  be  re- 
paid, p.  894. 
(c  3)  Miscellaneous,  p.  894. 

(d)  Of  the  inhabitancy,  p.  894. 

(e)  Of  the  proofs  necessary  to  esta* 

blish  this  settlement, 
(c  i)  Productionoftherate,  whe- 
ther necessary f  p.  894. 

VIII.  Or     SETTLEMENT     BY    ACKNOW- 
LEDGMENT  OF   THE    PARISH. 

(a)  Of  achwioledging  a  settlement 

by  relief 
(a.l)  Cff  the  proofs  and  pre- 
sumptions  to  establish 
this  settlement^  p.  894. 

(b)  Of  acknowledging  a  settlement 

by  neglecting  to  appeal  from 
an  order  of  remffcal,  p.  894. 

IX.  Of  SETTLEMENT  BY  MARRIAGE. 

(a)  Of  connecting  the  residence  as  a 
w^e  with  that  under  another 
relation^  p.  895. 

Oi»)  Adjudication  of  the  settlement 
of  husband  and  wife. 
(b  1)  On  whose  testimony  made  J 
p:8g5. 

(c)  f  resumptive  proof  of  settlemtnt 

arising. 


(c  1)  From  the  description   in 
the   marriage  I'dristir, 

p.  895- 

(c  2)  From  the  removal  of  the 
wife,  p.  895. 

X.    Of  THE  SETTLEMENT  OF  CHILDREN. 

(a)  General  rules,  p.  895. 

(b)  Of  emancipation,  p.  895. 

(c)  In  the  case  where  the  father  is 

attainted,  p.  896. 

(d)  Cf  the  evidence  necessary   to 

establish  this  settlement. 
(d  1)  Presumptive  evidence,  p. 
896. 


I.  Of  certain  general  rules. 

(a)  On  the  mode  of  interpreting  the  lots 

of  settlement. 

In  qaettiont  touching  settlements,  it  is 
best  to  adbere  to  the  ktter  of  the  Jaw. 
Rex  V.  The  Inhabitants  of  Fillongley,  1  T. 
R.  460. 

(b)  Of  cumulative  settlement. 

There  cannot  be  a  cumulative  settle- 
ment in  the  same  pansh.  Edwards  t. 
Bobbitf  1  M.  &  S.  lao. 

(c)  Of  evidence. 

(c  1)  In  relation  to  the  admisisbilify  of  a 
pauper's  examination. 

1.  Query,  Whether  the  examination  of 
a  party  touching:  his  settlement  taken  by 
two  justices,  but  not  followed  up  by  a  re- 
moval to  his  alleged  place  of  settlement, 
is  a  judicial  act  warranted  by  st.  13  &  14 
Car.  11^  BO  that  his  family  may  be  removed 
thereon'  after  his  death,  or  becoming  in- 
sane ?  Rex  V.  The  Inhabitants  ofEnswell, 
3  T.  R.  707. 

2.  Query,  Whether  the  examination  of 
a  pauper  touching  his  settlement,  taken  by 
two  justices  pursuant  to  st  13  &  i4Car.ir, 
has  an  operation  more  conclusive  tlian  his 
simple  declarations?  Rex  v.  The  Inha- 
bitants of  Eriswell,  3T.  R.  707. 

3.  The  exparte  examination  of  a  de- 
ceased pauper  touching  his  settlement 
taken  on  oath  before  magistrates,  is  inad- 
missible upon  a  question  of  settlement, 
as  evidence  against  the  appellant  parish. 
Rex  V.  Inhabitants  of  Newnham  Courtney, 
1  East,  373;  Rex  v.  Inhabitants  of  Ferry 
Frystone,  2  East,  54 ;  Rex  v.  Inhabitants 
ofAbergroillyf  Id.  63. 

Q  2 
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(c  q)  In  relation  to  the  admissibility  of  a 
soldiers  examination, 

1 .  That  the  examination  of  a  soldier 
touching  his  settlement  may  be  evidence, 
it  must  be  first  authenticated.  Rex  v. 
The  Inhabitants  of  Bilton-with-Harrow- 
gate,  1  East,  13. 

2.  No  other  attested  copy  of  the  exa- 
mination of  a  soldier  before  a  magistrate 
touching  his  settlement  is  legal  evidence, 
while  the  original  is  in  existence,  except 
that  given  to  the  soldier.  Rex  v.  Inha- 
bitants qfCiayton-le-MoorSj  5  T.  R.  704. 

3.  The  original  affidavit  as  well  as  the 
copy,  made  by  a  soldier  touching  his  set- 
tlement, is  evidence.  Rex  v.  The  Inha- 
bitants of  Warley^  6  T,  R.  534. 

(c  3)  In  relation  to  the  -admissibility  of  a 
paupers  declarations. 

Query,  Whether  the  declarations  of  a 
pauper  who  cannot  be  produced,  as  where 
he  is  dead,  or  has  become  insane,  touching 
his  settlement,  are  admissiblei  Rex  v. 
The  Inhabitants  ofEriswelly  3  T.  R.  707. 

(c  4)  In  relation  to  the  admissibility  of  a 
rated  parishioner^s  declarations. 

In  a  question  of  settlement  betwe^  two 
parishes,  the  declarations  of  the  rated  in- 
habitants of  either  parish  are  evidence 
against  the  parish.  Rex  v.  Inhabitants  of 
Hard-wick^  11  East,  578;  Rjex  v.  Inhabi- 
tants ofWhitky  Lower,  1  M.  &  S.  636. 

II.   Of  «S£TTLEMENT   BY   HIBIKG  AND 

8KRVICE. 

(^)  Of  persons  capable  of  acquiring  a  set- 
tlement by  hinngaiid  service. 

(a  1)  An  unmarried  person,  vxthinst.  3  W. 
^  M.,  c.ii,  defined. 
The  St.  3  W.  &  M.,  c.  1 1,  s.  7,  enacts, 
that  "  if  an^  unmarried  person,  not  haying 
child  or  children,  shall  be  hired  into  any 
parish  for  one  year,  sach  service  shall  be 
deemed  a  good  settlement  therein."  Whe- 
ther a  servant  be  an  unmarried  person 
within  the  statute,  must  be  decided  with 
reference  to  the  time  of  cootracting,  not 
of  entering  into  the  service.  Rex  v.  The 
Inhabitants  of  Allendale,  3  T.  R.  382 ;  Rex 
V.  The  Inhabitants  ofStanmngton,  Id.  385. 

(as)  An  apprentice. 

That  a  settlement  may  be  gained  by 
hiring  and  service,  the  servant  at  the  time 


of  contracting,  must  be  sui  juris  (since 
otherwise  he  is  incompetent  to  contract) 
which  he  is  not,  if  having  engaged-  as  an 
apprentice  the  apprenticeship  was  then 
subsisting.  Rex  v.  The  Inhabitants  of 
the  Parish  of  the  Holy  Tripity  in  the  Mino- 
ries,  3  T.  R.  605 ;  Rex  v.  Chipping  Warden, 
8T.R.  108. 

(a  3)  A  deserter. 

Neither  a  deserter  from  the  king's  ser- 
vice, nor  an  apprentice,  can  lawfully  hire 
himself  so  as  to  acquire  a  settlement 
during  the  continuance  of  those  several 
relations.     Rex  v.  Norton,  9  East,  ao6. 

(a  4)  An  invalid  soldier  on  furlough. 

An  invalid  soldier  of  the  line,  on  fur- 
lough from  his  dep6t,  having  relinquished 
his  pay  during  absence,  but  whose  services 
may  be  called  for  at  any  time,  cannot 
gain  a  settlement  by  hiring.  That  the 
relation  of  master  and  servant,  quoad  koc^ 
may  subsist,  the  servant  must  be  sui  Juris, 
having  the  power  of  communicating  to 
the  master  an  absolute  right  to  his  service 
for  the  whole  period  of  hiring;  whereas 
here  he  was  incumbered  with  another 
relation  which  might  defeat  the  perform- 
ance of  his  engagemei^t.  Bayley  J.  dis- 
sent Rex  V.  Inhabitants  of  Beaukeu,  3 
M.&S.  329. 

(b)  Of  the  contract  of  hiring, — and  first, 

general  rules. 

(b  1)  Of  admitting  the  subsequent  acts  of 
the  parties  in  explanation. 

If  the  original  terms  are  equivocal,  they 
may  be  explained  by  the  subsequent  con- 
duct of  the  parties.  Rex  y.  Ovemprton, 
15  East,  347. 

(c)  Of  the  contract  of  hiring,— secondly, 

by  implying  a  contract. 

(c  1)  The  case  of  the  waiter  at  an  inn. 

The  waiter  at  an  inn  being  taken  ill, 
sends  for  B.  to  assist  him,  who  stays 
(lodging  and  boarding  in  the  inn)  as  helper 
to  the  waiter  for  a  year  and  upwards, 
but  \vithout  any  communication  with  the 
master,  except  that  he  sometimes .  sent 
him  on  errands.  Held,  that  he  was  the 
servant  of  the  waiter,  not  the  master,  and 
therefore  did  not  gain  a  settlement.  Rex 
v.  The  Inhabitants  of  St.Matthexv  IpsMch^ 
3  T.  R.  449. 
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(c  a)  The  ease  of  tht  hay  Uving  with  his 

uncle, 

A  boy  lived  with  his  uncle  as  a  rela- 
tion, and  not  under  any  hiring;  he  was 
afterwards  hired  by  another  person  as  a 
yearly  servant,  but  returned  to  his  uncle, 
upon  his  request  by  letter,  saying,  that 
if  he  would  come  and  live  with  him  as 
before,  he  could  surely  make  it  as  good  or 
better  for  him  •  than  a  common  service. 
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4»  A  contract,  to  serve  for  the  purpose 
of  learning  a  trade,  is  an  hiring  as  a  ser- 
vant, in  the  absence  of  circumstances,  de- 
noting a  different  intention.  Rex  v.  Col- 
tishall^sT.R.  193. 

(d  3 )   Examples. 
1.   An  agreement  with  a  weaver  to 
serve  him  for  a  year  and  a  half,  the  mas- 
ter to  teach  him  to  weave,  and  the  pau- 


There  was  no  agreement  with  the  unde    P®*"  to  have  half  his  earnings,  and  find 
after  his  return,  either  as  to  time  or  con-    himself  in  every  thing,  is  a  contract  of 

service,  not  of  apprenticeship.     Rex  y. 


sideration  of  service ;  but  the  uncle  often 
promised,  that  if  he  would  stay  with  him 
for  his  life,  he  would  leave  him  his  crop, 
farm  and  stock.  He  lived  with  his  uncle 
several  yiears,  by  whom  he  was  found  in 
meaty  clothes,  and  pocket-money,  but  re- 
ceived no  wages.  He  gained  no  settle- 
ment    Rex  V.  Stokesley,  6  T.  11. 757. 

(d)  Of  the  contract  of  hiringy'^thirdfy,  it 

must  be  a  contract  for  service. 

(d  1)  General  ruks  to  that  effect. 

1.  Whether  a  party  has  acquired  a  set- 
tlement by  hiring  and  service,  must  de- 
pend upon  whether  there  originally,  and  ^ 
in  the  intention  of  the  parties,  was  a  con- 
tract to  hire  the  party  as  a  servant  Rex 
V.  Inhabitants  of  Mountsorrel,  3  M.  &  S. 
460. 

s.  Service  as^an  apprentice,  though  the 
binding  be  void,  cannot  be  construed  into 
servfce  as  an  hired  servant.  Rex  v. Ditch- 
ingham,  4  T.  R.  769. 

(d  i)  Rules  for  ascertaining  the  nature  of 
the  contract, 

1.  Whether  a  contract  be  a  contract  of 
I4)prenticeship  or  of  service,  depends  upon 
the  intention.     Rex  v.  Latndony  8  T.  R. 

379- 


9.  If  the  parties  use  the  term  appren- 
tice, in  describing  the  relation  to  be  created 
by  their  contract,-  or  otherwise  expressly 
declare  their  intention  to  stand  in  the 
situation  of  master  and  apprentice,  the 
contract  cannot  be  considered  as  one  for 
hiring  as  a  servant.  Rex  v.  Margram^ 
5  T.  R.  153. 

3.  Semblcy  that  wherever  the  contract 
is  executed  with  the  solemnities  incident 
to  a  binding  by  deed,  and  the  object  of  the 
agreement  is  to  instruct  the  party  serving, 
it  is  rather  to  be  considered  as  a  contract 
of  apprenticeship  than  of  hiring  as  a  ser- 
vant    Rex  V.  Rainhamf  1  East,  531^ 


Eccleston,  2  East,  298. 

2.  A  contract  that  the  pauper  should, 
be  with  the  master,  and  should  work  with 
him  for  two  years,  and  have  what  he  got, 
and  should  allow  the  master  2*.  per  week 
out  of  his  gains,  viz.  is.  for  teaching  him 
the  business  of  a  frame-knitter;  gd.  for 
the  rent  of  a  frame;  and  3^,  for  the 
standing,  is  a  contract,  not  of  apprentice- 
ship, but  of  hiring.  Rex  v.  Burbach,  i 
M.  &  S.  370. 

(e)   Of  the  contract  of  hinng,^fourthfy, 

it  must  be  the  contract  of  the  servant. 
(e  1)  Rules  ascertaining  the  contracting 

party. 

1.  Where  a  contract  of  hirfng  is  made 
b^  a  person,  standing  in  a  peculiar  rela- 
tion to  the  pauper,  on  his  behalf  and  for 
his  benefit,  and  jthe  pauper  performs  his 
part  of  the  contract,  his  adoption  thereof 
may  be  inferred.  Rex.  v.  Burbach,  i  M. 
&  b.  370. 

2,  After  a  boy  has  hired  himself  out, 
the  circumstance  of  the  overseer  furnish- 
ing him  with  the  means  of  continuing  in 
the  service,  will  not  make  the  contract  that 
of  the  overseer.  Rex.  v,  Duntouy  15 
East,  352. 


(es)  Example. 

A  Greenwich  pensioner,  placed  out  to 
board  by  his  parish  at  9s.  6d.  a  week, 
paid  by  them  to  an  inhabitant  of  another 
parish,  for  his  board,  &c.  he  working  as 
a  servant  {or  him,  does  not  acquire  a  set- 
tlement l^  such  residence  and  service. 
Rex.  V.  Rickinghallf  3  Smith,  373 ;  7 
East,  373. 

(f)    Of  the  contract  of  hiringy-^ffthly^ 
it  must  be  prospective. 

Where  the  agreement  is  made  so,  that 
bygone  lime  is  to  be  calculated  as  part  oi 

Q  3 
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the  year,  and  included  in  computmg  it, 
this  is  called  a  retrospective  hiring,  and 
no  settlement  can  be  gained  by  service 
under  it.     Rex  v.  Morton,  4  T.  R.  257. 

(g)  0/  the  contract  of  hiring^ — sixtJdy,  it 
must  be  for  a  years  service, 

ft 

(g  1)  General  rule  to  that  effect. 

To  gain  a  settlement  there  must  be  a 
hiring  for  a  year.  A  contract  for  a 
shorter  period,  though  made  expressly  to 
prevent  a  settlement,  is  not  sufficient. 
lUx  V.  The  Inhabitants  ofMuriley,  1  T.  R. 
694. 

(g  2)  Rules  for  ascertaining  the  duration 
of  the  contract, 

1.  If  no  particular  time  is  expressed,  in 
a  contract  of  hiring,  for  the  duration  of 
the  service,  or  is  reasonably  to  be  imphed, 
a  hiring  for  a  year  is  to  be  intended.  A 
reservation  of  weekly  wages  imports  a 
hiring  by  the  week,  unless  the  inference 
which  arises  from  the  reservation  of 
weekly  wages  be  repelled  by  other  cir- 
cumstances ;  and  it  is  not  repelled  by  the 
circumstance,  that,  in  the  harvest  month 
(only),  the  weekly  wages  of  the  servant, 
hired  as  a  servant  in  husbandry,  are  to  be 
increased.  Under  such  a  contract,  there 
is  no  obligation  either  upon  the  master  or 
the  servant  to  continue  it  beyond  a  week. 
Rex  V.  Inhabitants  of  Dodderhill,  3  M.  & 

s.  243. 

2.  Wherevev  the  relation  of  master 
and  servant  is  to  continue  for  an  indefi- 
nite time,  and  cannot  be  put  an  end  to  at 
the  election  of  either  party,  without  no- 
tice, the  hiring  must  be  understood  to  be 
an  ^ring  for  a  year ;  but  where  the  time 
of  notice  corresponds  with  that  at  which 
the  wages  are  rendered  payable,  the  con- 
tract is  no* longer  indefinite,  but  is  an  hir- 
ing for  the  precise  time  at  which  the  wages 
are  payable.  Rex  v.  Hampreston,  5  T.  R. 
1M>5 ;  Rex  v.  Hanbury,  2  East,  423. 

3.  Where  the  reserved  interval  between 
the  time  of  giving  warning,  and  that  of 
quitting  the  service,  is  longer  than  the 
time  at  which  the  wages  are  made  pay- 
able, it  is  strong  enough  to  controul  the 
conclusion  against  a  yearly  hiring,  which 
would  otherwise  arise  from  that  mode  of 
payment.  And  this  not  only  where  it  is 
accompanied  with  corroborating  circum- 
stauces,  such  as  an  hiring  ''  at  three  shil- 
lings a  week  the  year  round,  each  to  be  at 


liberty  on  a  fortnights  notice;  but  the 
servant  not  to  go  away  at  seed-time,  hay, 
or  harvest."  Rex  v.  Hampreston^  5  T.  R. 
205.  But  also  where  the  insertion  of  the 
notice  is  the  only  circumstance  fnmi 
whence  the  inference  can  be  drawn.  Re* 
v.  Birdbrooke^  4  T.  R.  245. 

4.  Every  contract  must  be  determined, 
nothing  opposing,  by  the  intention  of  tht 
parties.  If,  therefore,  a  contract  of  ser- 
vice, expressed  to  be  made  for  a  shorter 
term  than  a  year,  is,  in  reality,  meant  to 
last  for  that  period,  it  is  a  hiring  for  a 
year.  Rex  v.  the  Inhabitants  of  Mursiey^ 
1  T.  R.  694. 

5.  The  apprehension  of  the  pauper  can* 
not  vary  the  nature  of  the  contract  Rex 
V.  the  inhabitants  of  Newton  Toney^  s  T. 

R.  453- 

6.  The  inference  of  a  yearly  hiring  is 

not  rebutted  by  proof  that  it  was  connected 
with  previous  service  for  a  less  period. 
Rex  V.  Long  Whatton^  5  T.  R.  447  -,  and 
see  Rex  v.  Hales,  5  T.  R.  668. 

7.  ^  When  a  hiring  on  the  face  of  it  ne- 
cessarily appears  to  be  for  less  than  365 
days,  no  usage  to  consider  the  time  speci- 
fied in  the  hiring,  as  a  year,  will  make  it 
sufficient  to  gain  a  settlement.  Rex  v. 
Hamcood,  Dougl.  439. 

8.  A  hiring  for  365  days,  the  year  con- 
sisting of  366,  is  not  a  hiring  for  a  year. 
Rex  v.  the  Inhabitants  of  Ackley,  3 1.  R. 
250. 

(g  3)  Relation  of  to  on  antecedeni  period* 

If,  on  the  expiration  of  a  service,  freak 
terms  are  offered  to  the  servant  for  the  en- 
suing year,  who  continues  serving  as  be- 
fore, until  the  second  day  after  the  offer 
when  he  accepts  it,  the  acceptance  hai 
relation  back  to  the  time  of  the  offer,  ao 
that  there  has  been  a  hiring  for  a  year. 
Rex  v.  The  Inhabitants  of  Sulgraoefi  T.  R. 
778. 


(g  4)  Of  computing  dayt^  inclusively  or 

clueirefy, 

1.  The  word  '^  until"  (such  a  day)  must 
be  taken  to  be  inclusive.  Ther^ore,  a 
hiring  from  the  day  after  Old  Martinmas 
Day,  until  the  Old  Martinmas  Daey  fol- 
lowing, is  a  hiring  for  a  year.  Rex  v. 
The  Inhabitants  of  Skiphm,  1  T.  R.  490. 

2.  A  hiring  on  the  day  after  Michael- 
mas, to  serve  till  the  Michaelmas  follow- 
ing, is  sufficient;  ^  till  IVlichaelmas/'  be- 
ing inclusive.  Rex\.  Syderton,  DougL44i. 
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3v  A  fairing  three  da3rB  after  Michael- 
maa,  to  serve  "  until  next  Michaelmas," 
cannot  be  intended  to  mean  '<  until  this 
time  next  year/'  Rex  v.  The  Inhainitmis 
ofAcklof.     3T.  R.  050. 

(g  5)  Examples  of  a  yearUf  hiring. 

1 .  A  hiring  for  a  year  from  Whitsuntide 
to  Whitsuntide,  if  such  hiring  is  according 
to  the  usage  of  the  country,  is  sufficient, 
Although  the  space  of  time  should  be  less 
than  a  year.     Dougl.  440. 

e.  A  servant  is  hired  for  a  period  less 
than  a  year,  at  a  gross  sum  for  the  whole 
time.  On  its  expiration  the  master  says, 
"You  may  as  well  stay  on  an  end," 
meaning  an  indefinite  time,  without  men* 
tioning  wages.  Held,  that  the  second 
hiring  was  a  general  one ;  and,  therefore, 
a  hiring  for  a  year.  Rex  v.  The  Inhabi- 
tants of  Macclesfield,  3  T.  R.  76. 

3.  A.  met  a  servant-girl,  then  in  place 
with  B,  and  asked  her  whether  she  was 
again  hired  to  B. ;  she,  replying  in  the 
negative,  he  inquired  '*  iif  she  would  come 
and  live  with  him,  and  take  care  of  his 
child:''  she  consented,  and,  soon  after, 
went  to  him.  Held,  a  yearly  hiring. 
Rex  v.  Worfield,  5  T.  R.  506. 

(g  6)  Examples  of  a  hiring  for  less  than  a 

year, 

1.  A  hiring  at  weekly  wages,  is  not  an 
implied  hiring  for  a  year.  Rex  v.  The 
Inhahitants  of  Newton  Toney,  2  T.  R, 
453.  Rex  V.  The  Inhabitants  qf  Odihaniy 
Id.  6&2. 

3.  The  pauper  being  in  service  in  W, 
wrote  to  her  mother,  desiring  her  to  look 
oat  for  a  place  for  her,  who  in  con- 
sequence, previous  to  old  Michaelmas, 
treated  with  Mrs-  P,  of  the  parish  of  R. 
Mrs.  P.  informed  the  mother,  that  she 
would  give  her  daughter  the  same  wages 
as  she  did  her  other  servants,  and  wait 
till  she  came  down,  and  desired  her  to 
come  as  quickly  as  she  could.  But  the 
mother  made  no  absolute  agreement  for 
her  daughter,  but  afterwards  informed  her, 
that  the  had  got  a  place  for  her,  if  she 
liked  it  The  pauper  left  W.  at  the  ex- 
piration of  her  service,  came  to  R.  on 
16th  October,  and  went  into  Mrs*  P.'s 
service  on  1 8th,  when  for  the  first  time 
the  terms  were  settled.  The  hiring  is 
irem  the  18th.  Rex  v.  RmkM,  7  East, 
471- 


3.  Where  a  statute-fair  was  held  yearly, 
on  the  day  after  old  Michaelmas,  except 
when  old  Michaelmas  falls  on  Saturday, 
and  then  the  fair  is  held  on  the  ensuing 
Monday;  a  hiring  from  such  Monday, 
until  the  old  Michaelmas  following,  will 
not  confer  a  settlement.  Rex  v.  Standon 
Massey,  10  East,  576. 

4.  Where  there  is  a  hiring  at  weekly 
wages,  and  nothing  is  said  as  to  the  term, 
the  failing  will  be  faeld  weekly.  Rex  v. 
PttcA/ccAttrcA,  5  East,  38a;  iSmitfa,  55a. 

5.  A  fairing  at  so  mucfa  a  week,  for  as 
long  time  as  tfae  master  and  servant  could 
agree,  is  a  fairing  by  tfae  week.  Rex  v. 
Mitcham^  12  East,  351. 

6.  A  fairing  at  8  «.  per  week,  and  two 
guineas  for  tfae  harvest,  to  do  any  tfaing 
the  gardener  should  set  him  about,  is  not 
a  yearly,  but  a  weekly  fairing.  Tfaey  en- 
deavoured to  diatinguisfa  tfais  case  from 
Rex  v.  DodderhiUf  3  M.  Hn,  S.  343,  say- 
ing, tfaat  faere  was  an  agreement  for  a 
gross  sum  to  be  paid  for  the  harvest,  and 
not  merely,  as  in  tfaat  case,  for  an  increaso 
of  tfae  weddy  wages  in  tfae  faarvest  montfa ; 
tfaat  "  for  tfae  faarvest"  imports  a  conso- 
lidated period,  at  least  as  long  as  a  month, 
whicfa  is  inconsistent  witfa  tfae  notion  of  a 
weekly  fairing.  But  faeld,  tfae  parties  only 
contemplated  tfaat  poesibly  tfae  retainer 
migfat  last  tfarougfa  tfae  faarvest.  Res  v. 
Inhahitants  of  Lambeth^  4  M.  &  S.  315. 

(fa)  Of  the  contract  qf  hiring, — lastly,  its 
duration  must  be  uninterrupted. 

(fa  1)  General  rule  to  that  effect. 

Tfaat  a  settlement  may  be  gained  by 
fairing  and  service,  the  original  contract 
of  hiring  must  continue  without  interrup- 
tion for  a  year.  Rex  v.  The  Inhabitants 
ofGrtskam^  1  T.  R.  101. 

(fa  a)  Rules  ascertaining  an  uninterrupted 

duration, 

1.  Where  on  a  fairing  for  a  year,  a 
permission  is  given  to  be  absent  for  a  part 
of  it,  tfaougfa  for  the  express  purpose  of 
preventing  a  settlement,  the  relation  of 
master  and  servant  continues  throughout 
tfae  year,  sucfa  permission  being  a  dispen- 
sation pro  tanto  only,  and  not  cfaanging 
the  nature  of  the  contract.  Rex  v.  The 
Inhabitants  rfSulgrave,  8  T.  R.  376. 

a.  Where  tfae  contract  is  explicit,  it  is 
not  how  much  the  servant  actually  does, 
but  what  he  has  agreed  to  do,  that  is  to 

Q  4 


876 


SETTLEMENT  OF  THE  POOR. 


be  considered.  Rex  v.  Kingtwirford^  4 
T.  R.  219. 

3.  An  exception  cannot  be  implied 
from  the  custom  of  the  country,  and  much 
less  from  that  of  a  particular  house  of 
manu^Bicture.     Rex  v.  Honoicky  10  East, 

489- 

(h  3)  Examples  of  uninterrupted  duration. 

1.  A  hiring  by  the  year,  to  work  by 
.  the  piece,  with  an  implied  liberty  from 

the  usage  of  the  place  to  be  absent  when 
the  servant  pleases,  but  not  to  work  for 
any  other  master,  and  service  under  it, 
are  sufficient,  though  the  servant  may 
have  absented  himself  at  different  times 
in  the  course  of  the  yean  Rex  v.  Bir^ 
mingham,  DoMgl.  333- 

2.  A  miUtia-man  being  hired  for  a  year, 
with  an  express  agreement  that  he  shall 
be  absent  on  duty  for  a  month,  and  in  lieu 
piereof,  serve  a  month  over  the  year, 
gains  a  settlement  without  serving  the 
additional  month.  Rex  v«  fVinchcombj 
I>ougl.  391, 

3.  A  liberty  reserved  in  a  contract  of 
service,  that  tlie  servant  might  earn  what 
she  could  by  her^own  labour,  is  not  in- 
consist^t  with  the  relation  of  master  and 
servant,  since  she  must  first  of  all  perform 
what  services  may  be  due  to  her  master. 
Under  such  a  contract,  therefore,  for  a 
year,  a  settlement  may  be  gained.  Rex  v. 
The  Inhahitants  of  Ckertsef,  a  T.  R.  37. 

4.  Service,  oncer  an  agreement  to  serve 
for  three  years  at  weekly  wages,  to  learn 
the  trade  of  a  bricklayer,  and  to  do  any 
other  wotk  his  master  was  to  lel  him 
about,  ^  and  if  prevosted  at  any  time 
from  working,  bv  badweiCfaer,  illDest,  or 
from  his  masterVootlM^ngeiDpkrfiiient 
for  him,"  a  proportionable  deduotioD  was 
to  be  made  from  his  week's  wages  ibr  such 
less  of  time,  gains  a  settlement,  and  this, 
though  sQch  occasional  deductions  were 
made.    Rex  v«  Marshmnj  1  East,  839. 

(h4)  Examples  of  interrupted  duration. 

1.  Service  under  a  contract  to  serve 
from  six  in  the  morning  till  seven  in  the 
evening,  except  on  Sundays,  confers  no 
settlement.   Rex  v.  Kingswinfordj  4  T.  R. 

219- 

2.  A  hiring  ''  for  five  years,  at  weekly 
wages,  as  a  colt  sheer-man  to  work  twelve 
hours  each  day,'*  confers  no  settlement. 
Rex  V.  North  Nibley,  5T.R.  ti. 


3.  An  exception  of  two  days  in  each 
hahf  year  (the  servant  beiiig  apeosioner 
of  the  East  India  Company)  to  go  and 
receive  his  pension,  is  not  a  sufficieot 
hiring.    Rex  v.  Over,  1  East,  599; 

4.  Service,  under  a  contract  of  hiring^ 
for  four  yeaiB,  with  liberty  for  the  servant 
to  leave  for  a  week  every  year  to  see  his 
friends,  confers  no  settlement.  Rex  v. 
RttsMme,  10  East,  325. 

5.  Service  under  a  hiring  for  a  year  ajs- 
a  shepherd,  at  weekly  wages,  with  liberty 
to  be  absent  during  the  sheep-shearing 
season,  but  to  find  a  fit  man  at  his  own 
expense,  to  do  bis  work  whilst  absent, — 
his  wages  to  go  on ;  gives  no  settlement. 
Rex  v.  Arlington^  1  M.  &  S.  622. 

(i)  Of  the  year's  service. 
(i  1)  General  rules. 

1.  Service,  which  is  but  a  day  or  two 
short  of  ayear,  does  not  satbfy  the  statute 
nor  confer  a  settlement.  Rex  v.  Gran^ 
thorn,  ^T.Vi.^M'  Yidt  Rex y.  Whittle- 
6wy,  6  T.  R,  464. 

8.  Service  for  a  year,  consisting  of  365 
days,  is  sufficient,  dthough  the  agreement 
be  for  a  longer  period.  Rex  v.  Ulverstone^ 
7  T.  R.  564- 

(i  2)  Rules  relative  to  the  iUipention  cftkx 

service. 

1.  Where  the  completion  of  the  service 
is  obstructed  by  any  act  of  violence  on  the 
master's  part,  it  causes  no  interruption  in 
the  service.    Rex  v.  Hardhom,  1 2  East,  51. 

2.  SemhUy  a  servant  imprisoned  under 
20  Geo.  II,  c.  19,  s.  2,  cannot  be  consi- 
dered as  serving  for  the  purposes  of  gain- 
ing a  settlement  during  the  time  he  is  in 
prison.  Rex  v.  Inhabitants  of  Barton 
upon  Irwetlf  2  M.  &  S.  329. 

(13)  Rules  as  to  dispensatioH  atid  disso' 
lutiony-^and  first,  in  relation  to- 
alfsence. 

1.  The  criterion  to  determine  whether 
absence  is  under  a  dispensation  with  ser- 
vice, or  a  dissolution  of  the  contract,  is, 
whether  the  servant  continues  liable  to 
serve  for  the  wholeyear,  though  the  master 
dispenses  with  the  actual  service  hr  part 
of  it  If  he  does,  the  servant  gains  a 
settlement,  because  the  relatioa  of  master 
and  servant  subsists  all  the  year,  and  the 
master  may  resume  his  right  to  the  ser- 
vice whenever  h^  chooses;  but  if  the 
master  has  once  parted  with  his  eontnml 
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over  the  serwit,  to  that  neitiier  kimself 
nor  the  servant  retain  a  power  of  compel* 
ling  subaeqaent' performance  of  the  con- 
tract, it  is  dissolved.  Rex  v.  Thutktan, 
6  T.  R.  185 ;  R«r  V.  Mancrvft,  8  T.  R. 
477;  Rex  V.  Maidstone^  12  Last,  550. 

2.  The  length  of  the  absence  is  acir^ 
cmnstance  immaterial.   Rex  v.  East  Skef" 

ford,  4  T.  R.  804. 

3.  No  distinction  arises  from  absence 
takmg  place  at  the  beginning,  m  the  mid- 
dte,  or  at  the  end  of  the  year.  Rex  v. 
East  Skefard,  4  T.  R.  804. 

(i  4)  Rules  as  to  dupefuatim  and  dissolu- 
tumy-'^econdfyy  in  relation  to  the 
act  of  out  party. 
Though  a  hiring  for  a  year  may,  by 
mutual  agreement  between  the  servant 
and  the  master,  be  terminated  before  its 
expiration,  yet  neither  can  put  an  end  to 
it  by  his  own  act  alone.  Therefore,  if  the 
servant  be  turned  away  before  the  end  of 
the  year,  without  cause,  he  nevertheless 
gains  a  settlement  under  the  hiring ;  since 
bis  going  away  is  not  an  acquiescence,  but 
a  submission  to  power ;  and  the  service  is 
considered  as  dispensed  with  for  the  re- 
mainder of  the  year.  The  same  holds 
where  the  servant  is  discharged  by  reason 
of  the  master's  becoming  bankrupt  Rtx 
v.  The  Inhabitants  of  St.  PhUip  in  Bir- 
mingham, 2  T.  R.  624 ;  Same  v.  The  In- 
habUants  of  St.  Andrew,  Holbom,  Id.  627. 

(i  5)  Rules  as  to  dispensation  and  dissolu- 
tion,—thirdly,  in  relation  to  ap-ee- 
ment  in  general. 
A  dissolution  must  be  inferred  where 
the  agreement  to  separate  is  made  by 
consent,  and  with  a  view  of  entering  into 
another  service  before  the  year  expires. 
Rex  v.  Tkistleton,  6  T.  R.  185 ;  Rex  v. 
MUdenhail,  is  East,  488. 

(i  6)  Rules  as  to  dispensation  and  disso- 
lution,^'ourthly,  in  relation  to  a 
new  .agreement. 

1.  A  dissolution  of  the  contract  may 
appear,  by  the. parties  coming  to  anew 
agreement,  inconsistent  with  that  under 
which  they  had  previously  lived.  Rex  v. 
Great  ChiUon,  5  T.  R.  672. 

2.  Ah  invalid  contract  of  apj^entice- 
ship  by  a  minor,  does  not  destroy  a  valid 
contract  of  hiring,  previously  entered  into. 
Rex  V.  Shinfeld,  1 4  East,  541 . 


(i  7)  Ruks  at  to  dispensation  and  dissolu- 
tions—fifthly, in  relation  to  an 
agreement  before  a  magistrate. 

If  the  master  and  servant  voluntarily 
go  before  a  magistrate,^  and  agree  to  leave 
the  decision  of  their  dispute  to  him,  and 
the  latter  is  discharged,  it  amounts  to  a 
solemn  dissolution  of  the  contract.  Rex 
V.  King's  Pyon,  4  East,  35  x ;  Rex  v. 
Leigh,  7  East,  639- 

(i  8)  Rules  as  to  dispensation  and  dissolu- 
tion,— sixthly,  w  relation  to  a  turn- 
ing away. 
There  is  no  constructive  service  for  the 
residue  of  the  term,  where  the  servant, 
after  being  turned  away,  refuses  to  come 
back,  by  reason  of  the  master's  ill-usage. 
Rex  V.  Grantham,  3  T.  R.  754. 

(19)  RmUs  Of  to  dispensation  and  dissolu- 
tionj-^seventhfy,  in  relation  to  an 
arrest. 

An  interruption  of  the  service,  by  arrest 
of  the  servant,  is  not  a  dissolution  of  the 
contract,  if  &e  master  chooses  to  receive 
him  again.  Rex  v*  The  Inhabitants  of 
JS:cR«toorM,  a  T.  R.  598. 

(i  10)  Ruks  as  to  dissokiion  and  dispen- 
sationy^^ighthfy,  in  r^ion  to  an 
impn^omnent. 

The  20  Geo.  II,  c.  19,  s.  a,  empowers 
magisti^tes  to  pimish  servants  for  misbe- 
haviour, either  **  by  commitment  to  the 
house  d  correction,  or  by  abating  some 
part  of  their  wages,  or  k^  dischaiging 
them  from  the  service.^'  An  imprison-, 
ment  under  this  statute,  does  xaot  dissolve 
the  relation  of  aiaster  and  servant,  which 
confeiBQcs  notwilhstaading,  so  that  it  is  no 
obstacle  to  the  gaining' of  a  settlement 
uiider  a  contract  of  htnog  for  a  year. .  It 
wenld  be. clearly  against  the  policy  of  the 
law  if  the  servant,  by  his  own  act  of 
delinquency,  should  have  the  power  of 
dissolving  the  contract.  Rex  v.  Inhabi- 
tants of  Barton-upon-Irwell,  2  M.  &  S. 

3«9- 

(ill)  Rules  as  to  dissolution  and  dispensa- 
tion,— lastly,  in  relation  to  sickness. 

If  the  servant  is  disabled  by  sickness 
after  the  service  is  commenced,  where  the 
master  cannot  put  an  end  k>  the  contract, 
but  is  obliged  to  maintain  his  servant; 
yet,  if  the  latter  consent  to  a  dissolution. 
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there  is  no  legal  or  coiiBtructive  service. 
Rex  V.  Subrooke,  4  East,  356. 

(i  12)  Example  of  a* dispensation. 

A  servant,  hired  for  a  year,  served  until 
within  seven  days  of  the  end  of  it ;  wh^n 
an  information  having  heen  laid  against 
her  master  for  keeping  a  gaming-house, 
he  quitted  his  house  and  told  his  servants 
that  he  had  no  longer  occasion  for  their 
services,  and  then  paid  the  pauper  her 
-whole  year's  wages,  and  she  did  not  engage 
in  any  new  service  till  after  the  year  ex- 
pired. The  master  would  have  kept  the 
pauper,  except  on  account  of  his  heing  so 
obliged  to  quit  the  house,  and  the  pauper 
was  unwilling  to  leave  his  service.  Held  a 
dispensation.  Rex  v.  St.  Maty  Lambeth, 
8T.R.  236. 

(i  13)  Exdmples  of  dissolution. 

1 .  The  pauper  having  served  until  nine 
days  before  the  expiration  of  his  year, 
went  away  on  Sunday  morning  in  order  to 
get  another  place,  when  his  year  should  be 
up,  without  asking  leave  or  mentioning  it 
to  his  master.  He  returned  on  the  Tuesday 
following,  at  six  in  the  morning,  and 
-asked  his  master  what  work  he  should  go 
about ;  the  master  told  him  he  might  go 
and  serve  the  master  he  had  worked  for 
the  d£iy  before.  He  saw  his  master  an 
hour  aiterwards,  who  then  paid  him  his 
wa^es  ap  to  that  time  only.  No  con- 
venaation  passed.  He  then  went  away 
and  did  net  return :  he  wished  to  stay  out 
the  year,  but  his  master  refused.  Held  to 
be  a  dissolution.  Rett  v.  Claykydony 
4T.  R.  100. 

2.  The  pauper  served  until  within  five 
days  of  the  expiration  of  his  year,  when 
he  went  to  a  statute-fair  to  seek  a  service 
for  next  year.  Being  taken  ill  of  a  fover 
there,  he  went  home  to  his  mother,  and 
continued  ill  for  six  weeks.  Having  no 
money  to  maintain  him  in  his  illness,  he^ 
on  the  same  night,  desired  his  mother  to 
go  to  his  master  for  his  money  and  to  bring 
away  his  clothes ;  the  mother  went  next 
day  and  brought  his  money,  all  but  one 
shilling,  which  she  told  him  his  master 
had  stopped  for  the  remainder  of  the  year, 
and  gave  it  to  him,  together  with  his 
clothes,  with  which  he  was  satined  \  and 
he  thought  himself  at  liberty  to  hire  him- 
self to  another  master,  if  he  had  been  well 
enough.  Held  a  dissolution  by  consent. 
Rex  V.  Whittkbury,  6  T.  R.  464. 


3.  Where  a  servant,  sixteen  days  before 
the  expiration  of  her  year,  was  kicked  and 
beaten  by  her  master,  she  complained  to 
her  father  of  the  ill-treatmeaty  and  in  con-: 
junction  with  her  father,  required  her 
master  to  dismiss  her,  under  a  threat  of 
applying  to  a  magistrate  for  redress,  on 
account  of  the  assault.  The  master  then 
paid  her  the  whole  year's  wages,  and  told 
her  she  might  serve  the  remainder  of  the 
year,  but  she  refused  so  to  do,  and  left  the 
service.  Held  a  dissolution.  Rex  v. 
Upwell,  7  T.  R.  438. 

4.  Where  a  yearly  servant  continued 
to  serve,  until  within  a  fortnight  or  three 
weeks  of  the  expiration  of  the  year,  when 
in  consequence  of  his  master's  kicking 
him,  he  would  not  stay,  but  went  to  his 
father's  house ;  he  returned  before  the  end 
of  the  year  with  his  father,  and  received 
the  whole  of  his  wages,  and  half-a-crown 
for  himself;  his  master  asked  him  to  stay, 
but  he  refused,  and  went  back  to  his 
fieither's  house.  He  gained  no  settlement. 
Rex  V.  Cw^my  2  East,  303. 

5.  Where  a  servant  who  was  hired  for 
a  year,  on  18th  Oct  with  liberty  to  quit 
on  a  month's  notice,  or  a  month's  warn- 
ing, gave  notiee  to  miit  at  Old  Michael- 
mas ;  and,  upon  applying  to  her  mistress 
for  wages,  she  told  her,  that  she  had  a 
week  to  serve.  The  servant  offered  to 
serve  the  week,  but  the  mistress  said,  it 
was  no  matter.  Held,  a  dissolution  of  the 
contract.  Rex  v.  Rushall,  3  Smith,  452 ; 
7  East,  471. 

6.  A  pauper,  hired  for  a  year,  ending 
31st  March,  goes,  on  25th  March,  with 
leave  of  his  master,  to  a  mop,  or  statute, 
for  hiring  servants,  in  order  to  get  a  place 
Ql  the  expiration  of  his  service,  and  re- 
turning early  in  the  morning  of  the  26th; 
the  master  turns  him  away,  oifermg  him 
less  than  his  wages ;  the  pauper,  on  the 
next  day,  summons  the  master  before  a 
magistrate,  who  ordered  the  maat^  ver- 
bally, to  deduct  2«.  6d,  from,  his  whole 
wages ;  the  pauper  goes  into  another  ser- 
vice, and  is,  shortly  afterwards,  paid  his 
whole  year  8  wages.  Held,  that  he  gained 
no  settlement  Rex  v.  Leigh,  3  Smith, 
567  ;  7  East,  639- 

7.  The  pauper  was  hired  on  Michad- 
mas-day,  10th  Oct  1797,  for  a  year, 
ending  Michaelraas-day,  10th  Oct  1798; 
he  continued  to  serve  until  the  .8th  Oct., 
on  which  day  he  married,  and  his  master 


SETTLEMENT  OF  THE  POOR. 


87d 


conaaited  to  his  leaving  the  Bervire,  and 
paid  him  his  fall  year's  wages.  On  the 
9th,  the  pauper  hired  himself,  and  went 
into  another  service,  llie  sessions  found 
this  to  be  a  dissolution,  and  K.  B.  con- 
firmed the  order.  Rex  v.  Maidstime,  12 
East,  550. 

(k)   Of  connecting  services  under  several 

hiringSm 
(k  1)  General  rule* 

1.  Iwo  services  of  the  same  nature 
may  be  joined,  if  there  be  no  chasm  be- 
tween them.  Rex  v.  Tie  Inhabitants  of 
Sulgravey  1  T.  R,  778. 

9.  Two  services,  under  different  hir- 
ings,  may  be  tacked  together  so  as  to 
make  a  sufficient  service  for  a  year,  even 
when  there  baa  been  an  interruption  be- 
tween them,  and  an  absence  from  the 
mastei^s  house  for  part  of  a  day.  Rex  v. 
EUes^ld^  DoQgL  310,  n. 

3.  Service  for  liorty  days  under  the 
yearly  hiring,  is  not  necessary ;  but  ser- 
vice under  it,  for  (e,  gr.J  ten  days,  if 
coupled  with  antecedent  services  under 
former  hirings,  confers  a  settlement. 
Rex  V.  Adson,  5  T.'  R,  98. 

4.  When  two  services,  under  different 
hiring*,  amount  together,  to  a  year,  if 
they  are  uninterrupted,  an  increase  of 
wages  for  the  second  service  does  not  pre* 
vent  the  servant  from  gaining  a  settle- 
ment. Rex  V.  Under-Barroto,  Dougl. 
309- 

(k2)  Example. 

The  pauper  hired  himselfby  the  week, 
and  nothing  was  said  about  Sunday  in  the 
contmct ;  but  he  worked  en  that  day  oc- 
caaonally,  when  asked  by  his  master, 
without  receiving  any  ad(&tional  wages, 
only  sometimes  victuals.  He  received 
bis  wages  weekly,  and  lodged  and  boarded 
himself.  Having  served  thus  for  nine 
months,  he  was  hired  by  his  master  for  a 
year,  as  a  family-servant,  and  served  ele- 
ven months.  Held,  that  the  services 
might  be  connected.  Hex  v.  Sutton,  1 
East,  656. 

(1)  Of  service  with  different  masters. 

\.  A  master  dying  three  weeks  after 
the  servant's  year  commenced,  he  con- 
tinued to  serve  the  remainder  with  the 
^ridow  and  her  sons,  by  whom  the  farm 
'W^as  continued  on :  he  gained  a  settle- 
Eiicnt.     Rex  v.  Hardhoniy  12  East,  51. 


3.  Where  a  servant,  with  his  master's 
consent,  worked  with  different  masters,  re- 
ceiving their  wages,  and  making  an  al- 
lowance to  his  original  master  out  of  the 
wages  payable  by  him,  in  the  same  pro- 
portion as  the  time  of  his  absence  bore  to 
his  entire  year.  Such  absence  was  held 
to  be  dispensed  with,  and  the  service  vir- 
tually performed  to  the  first  master.  Rex 
v.  UndermUhecky  5  T.  R.  387. 

(m)  Of  the  residence  by,  and  place  in  which 
a  settlement  is  gained. 

1.  If  a  servant  live  apart  from  his 
master,  from  disease  and  disability,  he  shall 
not  be  settled  in  the  parish  in  which  he 
dwells  during  illness,  but  in  that  where 
he  resided  for  the  last  forty  days  of  his 
effective  service.     Rex  v.  Sutton,  5  T.  R. 

657- 

s.  When  a  servant  has  resided  part  of 

the  year  in  one  parish,  and  part  m  an- 
other, at  different  intervals,  making,  when 
added,  more  than  forty  days  in  each :  his 
settlement  is  in  the  parish  where  he  slept 
the  last  night.  Rex  v.  HuUand,  Dough 
657 ;  Rex  V.  Iveston,  Id.  658,  n. 

3.  If  there  is  a  hiring  for  a  year,  and 
service  for  part  of  that  year,  in  the  parish 
of  A.,  and  before  the  end  of  the  year  the 
servant  removes  with  the  master  to  the 
parish  of  B.,  serves  out  the  year  there,  is 
hired  to  the  same  master  for  another  year, 
with  an  increase  of  wages,  and  serves  se- 
veral months  longer  in  B.,  without  an  in- 
terval, he  gains  a  settlement  in  B.  Hex 
V.  Under-Barrow,  Dougl..  309. 

(n)  Of  the  proofs  necessary  to  support  this 

settlement. 
(n  1)  Presumptive  evidence  of  a  hiring. 

1.  Serving  a  year  warrants  the  pre- 
sumption of  a  hiring  for  a  year.  Rex  v. 
Inhabitants  of  In/th,  5  T.  R.  327. 

2.  A  subsequent  hiring  for  a  year  may 
be  presumed  froip  three  years'  sernce, 
though  the  original  hiring  was  for  pah 
of  a  year  only.  Rex  v.  Inhabitants  of 
Abatton,  5  T.  R.  447. 

(n  2)  Presumption  rebutted. 

The  inference  of  a  yearly  hiring  is  not 
rebutted  by  the  servant's  leaving  his 
place  in  some  succeeding  year,  at  a  period 
which  does  not  correspond  with  its  regu- 
lar close  from  the  time  of  entry  upon  the 
service.     jRe.r  v.  Worfcld,  5  T.  R.  506. 
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(n  3)  AdsfhUsibUity  of  the  deceased  servant* 9 
declarations. 

The  declarations  of  a  deeeased  person, 
as  to  being  hired  for. a  year,  are  nQt  evi- 
dence of  that  fact.  Rex  v.  Inhabitants  of 
Nuneham  Courtney^  1  £^t,  373. 

(n  4)  AdnussibUity  of  an  unstamped  inden- 
ture of  apprenticeship y  in  explana- 
tion of  the  terms. 

Though  an  unstamped  indenture  of  ap- 
prenticeship is  not  admissible  to  establish 
the  fact  of  apprenticeship,  yet  is  it  to 
prove  for  what  period,  and  on  what  terms, 
the  parties  contracted,  with  the  view  of 
applying  those  terms  to  a  service  under 
a  verbal  engagement,  subsequent  to  the 
time  at  which  it  was  to  expire.  Rex  v. 
Inhabitants  of  Pendleton,  15  East,  449. 

III.    Of    settlemest   bt   appren- 
ticeship. 

(a)  Of  the  binding  necessary  to  confer  a 
settlement  f4md fir  sty  general  rwe. 

'  Although  the  parties  intend  a  contract 
of  apprenticeship,  it  will  not  enure  as 
such)  if  defective  in  substance  or  in  form. 
Rex  v.  Laindamy  8  T.  R.  379. 

(b)  Of  the  binding  necessary  to  confer  a 

settkmentf^^msecandfyf  of  volmUary 
bindings^ 

(b  1)  H^h^  bindings  art  considered  such. 

A  child,  eleven  years  old,  is  taken  be- 
fore a  magistrate  by  parish  officers,  for  the 
purpose  of  binding  him'  to  a  master 
chosen  by  his  parent.  Upon  a  refusal  by 
the  justice,  on  the  ground  that  the  master 
had  a  sufficient  number  of  apprentices  al- 
ready, the  parties  noeet  at  an  inn,  and 
execute  an  indenture  of  apprenticeship  for 
seven  years,  all  the  expenses  of  the  bind- 
ing being  paid  by^  the  parish.  Held,  that 
since  the  binding  did  not  appear  to  be  in- 
tended a  binding  as  a  parish  apprentice, 
(the  parish  officers  having  declared,  on  the 
justice's  refiisal,  that,  if  they  could  not 
have  him  bound  there,  they  would  in 
another  place)  it  was  valid,  and  capable 
of  conferring  a  settlement.  Rexv.  Inha- 
bitants of  Wilby,  2  M.&  S.  501. 

(bd)  Must  be  by  deed. 

The  Stat  31  Geo.  H,  c.  11,  does  no 
more  than  cure  the  want  of  indenting ; 
the  binding  must  still  be.  by  deed.     Rex 


v/  Detchinghamy   4  T.  Ri  769';    Rex  v. 
Margram,  5  T.  R.  153. 

0^3)  Of  worfe*  of  expression. 
No  technical  expressions  are  essential, 
provided  the  parties  shew,  by  the  words 
used  in  the  instrument,  an  evident  inten- 
tion to  constitute  the  relation  of  master 
and  apprentice.    Rex-v.Laindon,  8T.  R. 

379.   ' 

(b  4)  Of  the  parties  to* 

1.  An  indenture  was  entered  into  and 
executed  by  the  master  and  the  hxher  of 
H,  then  fourteen  years  old,  to  teach  him 
the  art  and  mystery  of  weaving,  for  five 
years.  H.  was  no  party  to  the  indenture, 
and  his  father  entered  into  no  covenant 
that  he  should  serve.  This  is  no  binding 
as  an  apprentice.  Kex  v.  Crosrfordy  8 
East,  35. 

3.  Sacvice  under  an  indenture  of  €p^ 
prenticeship  binding  an  adult,  not  executed 
by  him,  though  by  the  master  and  father 
with  his  assent,  coolers  no  settlement. 
Rex  V.  Repony  9  East,  995. 

3.  Service  under  an  indenture  of  ap- 
prenticeship (here  for  six  years,  the  boy 
being  sevoiteen  yean  old  whenbouod )  not 
executed  by  the  master^  but  executed  by 
the  boy,  gains  a  settiement  Rex  v. 
Inhabitants  of  RibchesteTy  aM.&S.isg.- 

(b5)  Must  be  stamped. 

Service  under  an  indenture  of  appren*- 
ticeship,  void  for  want  of  a  stamp;  thos, 
a  stamp  denoting  payment  of  •the  addi- 
tional duty,  Conors  no  settlement  Rex 
,  v.  The  Inhabitants  of  Edgeworthy  3  T.  R. 
353. 

(b  6)  Divisible  nature  of. 

An  apprenticeship,  void  for  the  first 
half  of  the  period  contracted  for,  by  rea- 
son that  the  apprentice  is  not,  during  that 
period,  sui  juris,  is  not  valid  for  the  latter 
half.  Rex  v.  Inhabitants  of  BoWj  other- 
wise Nymett  Tracey,  4  M.  &  S.  383. 

Q^l)  Of  ^  binding  by  the  trustees  of  a 

charity. 

Funds  are  bequeathed  to  trustees  in 
trust,  with  the  interest  thereof,  to  put  out 
yearly  six  poor  boys  apprentices.  A  poor 
boy  is,  with  the  consent  and  approbation 
of  the  trustees,  bound  apprentice  for  seven 
years,  for  the  consideration  of  20/.,  stated 
in  the  indenture  to  be  paid  by  the  trustees 
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to  the  master,  who  were  alao  recited  to  be 
parties  to  the  indenture;  but  it  was  only 
execuftj^d  by  the  boy  and  the  master.  In 
(act,  only  part  of  the  30/.  was  paid,  the 
residue  being  retained  by  the  agent  of  the 
trustees,  for  the  costs  and  expenses  of 
the  binding.  Held,  1.  That  there  was  no 
necessity  that  the  trustees  should  involve 
themselves  by  becoming  parties  to  the 
covenant  for  binding,  a.  That  the  con- 
sideration was  fiiUy  stated^  within  the 
statute  8  Ann,  c.  9,  s.  35,  which  directs 
the  money  receiv^  or  paid,  or  agreed  for, 
with  every  apprentice,  to  be  truly  inserted 
in  the  indenture.  Rex  v.  Inhabitants  of 
Quaintonj  2  M.  &  S.  338. 

(b  8)  Example  of  an  insvjicient  binding. 

A  hiher  agreed  with  A,  that  A.  should 
take  his  son  for  six  years  to  teach  him  a 
certain  trade ;  and  he  was  to  allow  A.  so 
much  per  week  for  the  first  three  years, 
for  teaching  and  boarding  the  son*  Held, 
that  this  was  a  defective  contract  of  ap- 
prenticeship, and  that  the  son,  by  serving 
A.  for  the  six  years,  did  not  gain  a  settle- 
ment This  case  is  distinguishable  from 
Rex  V.  LittU  BoUon^  Cald.  367,  since  by 
this  contract  the  son  was  entitleid  to  none 
of  his  earnings,  and  instead  of  receiving 
wages  from  hia  master,  hb  master  was  to 
receive  wages  from  him  as  the  price  of 
teaching  him ;  it  was  a  hiring  of  die  mas- 
ter to  teach  the  apprentice.  The  whole 
contract  of  the  father  was  bottomed,  and 
had  for  its  object,  the  instruction  of  the 
son  and  nothing  else.  Rex  v.  Inhabitants 
if  Movntsorrel^  3  M.&  S.  460. 

(c)  Of  the  binding  necessary  to  coffer  a 
,    settlement f — lastly,  of  the  binding  of 
parish  apprentices, 

(c  1)  Parties  to. 

1.  A  binding  by  two  persons,  styling 
themselves  churchwardens  and  overseers, 
who  had  been  appointed  overseers  while 
one  of  them  was  churchwarden,  is  void. 
Rex  V.  All  Saints,  Derby,  13  East,  143. 

s.  The  churchwardens  of  the  parish 
at  large  (in  which  the  township  is  si- 
tuated) need  not  join  in  the  execution  of 
an  indenture  of  apprenticeship,  executed 
by  the  overseers  of  a  township  which  has 
no  churchwardens  or  chapelwardens,  and 
maintains  its  own  poor  separately.  Rex  v. 
Nantmch,  i6  East,  338. 


3.  Under  stat.  43  Eliz.  c.  3,  justices  are 
to  bind  apprentices  "  where  the  justices 
shall  see  convenient;''  this  provision, 
therefore,  empowers  them  to  bind  to  a 
master  resident  in  a  different  county  to 
their  own;  and  the  gth  section,  which 
directs  that  ^  the  justices  shall  only  act 
within  their  respective  limits,"  only 
means  that  they  shall  not  interfere  where 
the  apprentice  resides  in  another  county. 
The  Stat  8  &  9  W.  Ill,  c.30,  s.  5,  is  so 
far  restrictive  of  this  power,  that  tha 
binding  is  not  vidid,  unless  the  master 
assents.  If  the  apprentice  assent  by  serv- 
ing under  the  indent&re,  it  is  sufficient, 
though  he  do  not  execute  it  Rex  v.  The 
InhMtants  of  St.  Nicholas,  Nottingham, 
3  T.  R.  736. 

(c  3)  Of  the  assent,  and  signing  by  maf 

gistrates.    - 

I .  The  aasent  by  justices  to  the  binding 
of  parish  q)prentices,  is  a  judicial  act; 
therefore  it  cannot  be  given  by  each  se- 
parately. Rex  V.  The  Inhabitants  of 
Hamstall  Ridaare,  3T.R.380. 

9.  It  is  sufficient,  although  one  magis- 
trate signs  the  indenture  vhen  alone, 
provided  he  is  present  afterwards  when 
the  other  signs  it    Rex'yr.  Wimoick,  8  T. 

R.  464* 

(d)  Of  the  seroice^~'-4Md  Jirst,  tf  connect- 

ing d^erent  services. 

For  the  purposes  of  settlement,  the  lat- 
ter part  of  the  sendee  of  an  apprentice 
mav  be  coimected  with  the  former,  not- 
withstanding an  intennediate  service. 
Rex  V.  The  Inhabitants  ofSantffbrd,  i  T.R. 
381. 

(e)  Of  the  serviecy'^^econdfy,  of  sef^t 

toith  another  person. 

(e  1)  General  rules. 

.  1.  Though  an  apprentice  is  not  strictly 
assignable  nor  transmissible,  yet  if  he 
continue  with  an  assignee,  or  a  personal 
representative  of  his  master,  with  consent 
of  all  parties  and  his  own,  that  will  be  a 
continuation  of  the  apprenticeship  suffi- 
cient to  gain  a  settlement  Rex  v.  Stock- 
land,  Dougl.  70. 

3.  If  the  master  is  applied  to  for  his 
consent  to  a  particular  service,  and  g^ves 
it,  that  shall  be  considered  as  a  service 
with  the  first  mastef,  and  confers  a  settle- 
ment, but  an  indiscriminate  leave  to  serve 
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any  person,  will  noC.     Rex  v.  Shehbearj 
1  East,  75. 

3.  It  is  to  be  lamented  that  it  should 
ever  have  been  determined,  that  an  a|>- 
prentice  serving  another  person,  with  the 
leave  of  his  original  master,  in  another 
parish,  should  gain  a  settlement  in  that 
parish.  Rex  v.  Inhabitants  (^Ribchester. 
2M,&S.  138. 

4«  The  service  with  the  second  master 
must  be  with  consent  of  the  first.  Rex  v. 
St.  FauTs  Bedford,  6  T.  R.  452. 

5*  Where  master  axid  apprentice  agree 
to  tenninate  the  a^re&ticeBhip,  which, 
however,  enures  notwithstanding  in  point 
of  law;  as  where  pahsh  officers,  being 
parties  to  the  indenture,  have  not  given 
their  consent ;  a  service  by  the  appren- 
tiee  with  one  to  whom  he  hires  himself 
at  his  master's  recommendation,  goes  for 
nothing;  it  is  not  a  service  as  a  servant, 
eivee'hie  is  not  mijuru ;  nor  is  it  a  service 
under  the  indenture  of  apprenticeship, 
since  the  parties  never  intended  that  it 
should  be.  Rex  v.  The  Inhabitants  t^Sand-^ 
ford,  1  T.  R.  ftSi. 

6.  The  pauper  having  been  regularly 
boand  out  by  her  parish,  ^e  master  daring 
her  term,  by  a  written  indenture  legally 
stamped  and  executed  by  all  parties,  in 
consideration  of  5/.  5«.,  bound  her  with 
her  own  consent  to  one  S.  as  an  appren- 
tice, till  twenty-one.  No  settlement  was 
gained  by  service  nnder  the  second  inden- 
ture.    Rex  V.  Ckristowe,  1 1  East,  95. 

< 

{e  2)  The  nature  cf  the  consent  defined. 

1.  That  an  apprentice  may  gain  a  set- 
tlement by  serving  a  second  master  for 
forty  days>  under  the  original  contract,  the 
express  consent  of  the  first  master  is  re- 
quisite, since  otherwise,  there  has  been  no 
assignment,  and  mere  knowledge  is  not 
sufficient.  Rex  v.  7%e  Inhabitants  of  the 
Parish  of  the  Holy  Trinity  in  the  Minories, 
3  T.  R.  605. 

2.  That  the  service  of  an  apprentice 
with,  another  master  may  be  reckoned 
service  under  the  indenture  of  apprentice- 
ship, the  old  master  must  consent  that 
the  apprentice  should  serve  with  the  new 
one,  and  thus  that  the  arrangement  be 
made  under  his  direction.  A  mere  re- 
commendation to  the  apprentice  to  go  and 
serve  with  him  is  insufficient.  Rex  v.  The 
Inhabitants  ofSandford,  1  T.  R.  281. 


(e  3)  Consent,  by  whom  given. 

1.  Consent  may  be  given  not  only  by 
the  original  master,  but  by  his  executor. 
Rex  V.  St.  Paul's  Bedford,  6  T.  R.  452  ; 
Rex  V.  Stockland,  Dougl.  70.  Even  an 
executor  de  son  tort.  Rex  v.  Bamsleyy  1 
M.  &  S.  377. 

2.  Where  a  parish  apprentice,  since 
32  Geo.  Ill,  c.  57,  served  the  son  of  his 
original  mistress,  to  whom  she  had  given 
up  her  farm,  and  continued  with  him  until 
her  death,  he  gained  no  settlement  in 
another  parish  by  serving  another  person 
with  the  son's  consent,  given  after  his 
mother^s  decease.  Rex  v.  Sheepshead,  15 
East,  59. 

(e  4)  Example  of  express  consent. 

If  a  master,  on  retiring,  desires  bis  ap- 
prentice to  go  to  J.  S.  (in  the  same  bnsiness 
as  hhnself )  who  he  understood  wanted  a 
man,  and  make  an  agreement  for  his  own 
good,  and  the  indentures  are  not  given  np 
to  the  apprentice  until  he  has  served  forty- 
days  with  his  new  master,  such  service  is 
with  the  express  consent  of  the  first,  and, 
as  the  apprenticeship  continued  until  the 
indentures  were  given  up,  confers  a  settle- 
ment. Rex  V.  The  InkMtants  of  the 
Parish  of  the  Hofy  Trinity  intheMinories, 
3  T.  R.  605. 

(e  5)  Example  of  particular  eontemi. 

A  pauper  two  months  previous  to  the 
expiration  of  his  apprenticeship,  had 
agreed  with  S.  his  master,  to  cancel  the 
indentures,  upon  a  condition  which  did 
not  take  effect ;  and  the  indentures  were 
neither  cancelled  nor  given  up.  On  the 
morning  on  which  the  agreement  was 
concluded,  the  pauper  went  to  B.  and 
offered  to  serve  him,  who  said,  that  he 
would  not  take  him  without  the  consent 
of  S.  The  pauper  went  to  S.  and  told 
him  what  B.  had  said ;  S.  replied,  '^  you 
may  go  with  aU  my  heart,  I  think  it  will 
be  a  good  thing  for  you  to  learn  the  trade/' 
Held  a  particular,  assent  Rex  v.  Skeh^ 
bear,  i  East,  73. 

(e  6)  Examples  of  general  consent. 

1.  The  master  told  the  apprentice,  that 
he  had  no  further  employment  for  hixn, 
and  he  might  go  where  he  pleased.  After- 
wards,  as  he  was  going  out  of  the  hoase^ 
the  master  asked  him  where  he  was  going; 
he  said,  to  X ;  the  master  said,  that  \xm 
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might  ga  there,  or  "where  he  pleased.  Held, 
that  this  was  only  a  general  consent  Rex 
V.  Crediion,  i  Cast,  59. 

3.  The  master  of  an  apprentice  bound 
by  indenture,  tells  him  that  he  might 
leave  him  if  he  liked,  and  shift  for  him* 
self;  the  apprentice  accordingly  leaves 
him,  and  is  bound  to'  a  second  master. 
His  service  vtith  such  second  master, 
cannot  be  considered  a  service  under  the 
indenture  to  the  first,  since  to  this  end 
some  particular  person  should  have  been 
named  by  the  first.  SetMe,  Rex  v.  In- 
habiianfs  (fBofWyOtherxmeNymett  Tracey^ 
4  M.  &  S.  383. 

(e  7)  Example  rf  tohat  isnoiam  assent. 

An  apprentice  was  assigned  by  parol 
to  his  brother  W.  C,  a  journeyman  brick- 
layer. Being  about  to  marry,  he  applied 
to  W.  C.,and  told  him  he  wished  to  work, 
and  provide  for  himself,  to  which  W.  C. 
consented,  and  said,  he  might  do  the  best 
he  could  ibr  himself,  and  did  not  after- 
wards consider  the  pauper  as  his  appren- 
tice. But  the  indenture  was  neither  deli- 
vered up  nor  cancelled,  nor  any  thing 
said  respecting  it  In  the  same  month, 
and  three-quarters  of  a  year  before  the 
expiration  of  the  apfHrentkeship,  the 
pauper  applied  for  woii  to  T.  P.,  who 
employed  him  in  bricklayer^s  work  at 
weekly  wages.  About  a  month  after, 
T.  P.  met  W.  C.,and  told  him  he  had  got 
his  brother  at  work,  to  which  W.  C.  re- 
plied, *'  I  am  glad  ef  it,  he  was  a  bad  lad, 
and  I  could  make  nothing  of  him."  Held 
not  an  assent.  Rex  v.  St,  Helen,  Stone- 
gate^  1  East,  285. 

(e  8)   Of  stamping  ike  assent  token  in 

writing. 
The  aasigoment,  when  in  writing,  must 
he  stamped,  not  being  within  the  eiccep* 
tion  of  any  memorandum  or  agreement 
(or  the  hire  of  any  labourer,  &c.  Risx  v. 
St.  PavVs  Bedford,  6  T.  R.  451?. 

(0  Of  tie  residence  by  and  place  in  tokick 
an  apprerUice  acquires  a  settlement, 

(f  1)  General  ruk. 

An  apprentice,  or  a  servant,  is  settled 
vvhere  be  sleeps  the  last  night  in  his  con- 
ditioo  of  an  apprentice,  provided  he  has 
feuded  there  forty  days  altogether.  Rex 
V.  Brigkikelmstane,  5  T.  R.  188;  Rex  v. 
URflermiikeck,  5  T.  R.  387. 
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(f2)  Qiiabty  of  tke  residence* 

An  apprentice  must  reside  in  the  place 
in  which  he  seeks  a  settlement,  subject 
to  the  binding  power  of  his  indenture,  and 
the  controul  of  his  master.  Rex  v.  Top' 
shanty  7  East,  466;  Rex  v.  Smarden,  13 
East,  45a. 

(f  3)  Rule  in  the  case  of  an  apprentice  to 
a  sea  captain. 
It  makes  no  difference  whether  an  ap- 
prentice to  a  sea  captain  inhabit  on  land^ 
or  on  ship-board,  it  the  place  in  which 
the  vessel  lies  is  within  a  town  or  parish. 
Rex  \.  Topsiam^  7  East,  466 ;  3  Smith, 

457- 

(f  4)  jRti^  where  the  apprentice  resides  m 
another  pari^,from  sickness. 
An  apprentice  living  in  a  different  pa- 
rish from  his  master  through  illness,  is 
settled  vrhere  he  resides,  provided  he  pei^ 
forms  any  service  for  his  master,  either 
there  or  elsewhere,  during  his  residence 
therein.  Rex  v.  Stratford-upwirAton,  \  1 
East,  176. 

(f  5)  Examples, 

1.  Where  the  paupery  apprenticed  to 
the  master  of  a  small  trading  vessel,  had 
slept  more  than  forty  nights,  at  S.,  but 
slent  the  last  night  of  his  service  at  B^ 
ana  had  slept  there  previously  more  than 
forty  nights  at  his  grandmother's,  in  con- 
sequence of  being  ill  of  a  fever,  and  waa 
received  back  by  his  master.  Held,  that 
he  was  not  settled  in  B;  the  residence, 
except  for  the  last  nighty  being  only  in 
consequence  of  sickness.  Rex  v*  Barm- 
by,  3  Smith,  375;;  7  East,  381. 

2.  A  pauper,  apprenticed  to  a  mariner 
at  Topsham,  to  serve  on  board  a  ship 
trading  from  Poole  to  Shields,  is  at  Poole 
with  the  vessel  in  the  course  of  his  service, 
where  his  master' becomes  a  bankrupt, 
and  the  service  is  terminated,  and  there 
resides  more  than  forty  days  sleeping  on 
board  the  vessel.  Held,  that  he  gains  a 
settlement  at  Poole.  Rex  v.  Topsham,  3 
Smith,  457  ;  7  East,  466. 

3.  The  mere  feet  of  an  apprentice  re- 
turning into  his  master's  pansh,  having 
left  him  with  consent,  and  sleeping  there 
unknown  to  his  master,  without  either 
returning  in  fact  into  his  master's  service, 
or  even  having  any  intention  to  do  so ; 
but,  on  the  contrary,  where  it  is  found 
that  he  had  no  such  intention,  cannot 
be  coupled  with  a  former  service  in  the 
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same  parisb,  so  as  to  get  rid  of  an  inter- 
veoing  settlement  acquired  in  another 
pariah.     Rex  v.  Smarden,  13  East,  45s. 

4.  A  boy,  at  the  age  of  seventeen,  is 
bound  apprentice  by  indenture,  dated  and 
Nov.  1790,  for  six  years.    During  the 
fint  two  ysears  he  sleeps  at  X.    He  is 
then  sent  by  his  masters  to  work  for 
them  at  Y.,  where  he  sleeps,  except  that 
on  Saturday  and  Sunday  nights,  he  sleeps 
at  his  mother^s  at  X,  returning  to  Y.  on 
the  Monday,  which  is  knoWn  co  the  mas- 
ter.   This  continues  for  two  years  more, 
so  that  he  is  now  twenty-one.    About  a 
quarter  of  a  yeeoc  after,  one  Saturday,  he 
receives  his  pay,  and  never  returns  to  his 
maater^s  service*    On  the  Friday  preced- 
ing, he  slept  at  Y.     He  had  not  formed 
the  intention  not  to  return  when  he  quit- 
ted, according  to  his  own  account    Held, 
that  his  service,    under  the  indenture, 
ceased  when  he  quitted  on  the  Saturday, 
so  that  his  settlement  was  at  Y,  where  he 
slept  the  last  night  of  his  serving  under 
them;  for,  1.  either  the  circumstance  of 
his  never  returning  gave  a  character  to 
the  original  act  of  departure,  and  shewed 
the  intention  which    directed    it ;     or,^ 
a*  when  he  left  the  service,  on  the  Satur- 
day, he  received  kis  wages  up  to  that  time, 
and  after  that  time  he  never  received  any 
more;  therefore,  he  never  was  again  in 
his  master's  service  after  the  time  he  left 
it    Rex  V.  Inhabitants  of  RUfchester^  a 
M.  &  S.  135. 

(g)  Ofdiicharging  the  flppreniiceftvm  his 
indeniure  by  consent, 

(g  1)  General  rules. 

1 .  The  indentures  may  be  cancelled,  and 
the  apprenticeship  dissolved,  with  the 
consent  of  all  parties ;  namely,  if  the  ap- 
prentice Is  under  the  age  of  twenty-one, 
an  agreement  between  the  master,  ap- 
prentice, and  father,  or  guardian,  or  in  case 
of  a  parish  apprentice,  with  the  assent  of 
the  parish-officers ;  but  if  the  apprentice 
is  of  full  age,  it  may  be  dissolved  by  an 
agreement  between  him  and  the  master 
only,  without  the  intervention  of  'any 
other  person.    B.  S.  C.  441,  562^  766. 

2.  An  apprentice  is  incompetent  to  en- 
gage himself  witfar  a  new  master,  so  long 
only  as  the  former  apprenticeship  con- 
tinues ;  if  that  be  put  an  end  to,  he  is 
again  sui  juris.  Now,  an  apprenticeship, 
under  an  indenture,  (here  the  apprentice 


and  master  alone  were  parties,)  may  be 
discharged  with  mutual  consent  of  the 
master  and  the  apprentice,  provided  it  is 
for  the  benefit  of  the  apprentice,  being  an 
infant,  that  it  should,  be  put  an  end  to, 
but  not  otherwise ;  and  it  is  for  his  bene- 
fit that  this  shoald  be  done  when  the 
master  has  become  incapable  of  instruct- 
ing and  providing  for  him ;  as  where  he 
has  ran  away  and  deserted  the  apprentice. 
Rex  V.  The  Inhabttants  of  Mountsorrelf  3 
M.  &  S.  497. 

3.  To  decide  whether  an  apprentice- 
ship, under  an  indenture,  has  been  put  an 
end  to,  the  rule  is  this :  If  the  circiim- 
stances  are  a  defence  to  an  action  of  co- 
venant brought  upon  the  indenture,  it  has 
been ;  otherwise  not,  even  though  equity 
would  give  relief.  Rex.  v.  Th€  Inhahi- 
tants  ojHarherton^  1  T.  R.  139. 

(ga)  Cancelling  or  delivering  vp  the  m- 
denture^  how  far  essentud  to. 

I.  That  an  apprenticeship  may  be  put 
an  end  to,  it  is  not  essential  that  the  in- 
dentures should  be  delivered  up.  Rex  v. 
The  Inhabitants  of  Harberton^  1  T.  R.  139. 

3.  If  an  apprentice  is  bound  to  a  se* 
cond  master  before  his  apprenticeship  to 
the  first  is  put  an  end  to,  not  being  sm 
JuriSf  and,  therefore,  incompetent  to  con- 
tract for  his  service,  he  cannot  gain  a 
settlement  by  serving  with  the  second ; 
and  if  the  first  binding  was  by  deed,  and 
a  parish  apprenticeship,,  it  cannot  be  dis- 
charged by  the  master  telling  the  appren- 
tice that  *'  he  might  leave  him  and  go 
where  he  liked,  and  shift  for  himself." 
Rex  V.  Inhabitants  of  Botp,  otherwise  JVjr- 
meti  Tracey,  4  M.  &  S.  383. 

3.  An  apprentice,  under  age,  entered  a 
volunteer  in  his  majesty's  service,  **  with 
his  master's  consent^'  He  never  return- 
ed to  his  master,  but  the  indentures  were 
not  delivered  up  no(;  cancelled.  The  ap- 
prenticeship continues.  RexY.  HimUng^ 
Aom,  6  T.  R.  557. 

(g3)  Cancelling  or  delivering  icp  the  m- 
denture,  toh^her  concbuive. 

In  deciding  whether  an  apprenticeship 
has  been  put  an  end  to,  it  would  originally 
have  been  better  to  say,  that  the  mere 
fact  of  cancelling  or  delivering  up  the  in- 
denture, should,  be  conclusive  evidence 
of  its  termination,  withput  (as  is  the  set- 
tled rule)  as  to  the  motives  whence  the 
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^t  proceeded*    Rem  v.  The  Inhabiianis  <xf 
Harbertony  x  T.K.  139. 

(8»4)  Of  candithnal  cotueiU. 

1.  If  the  master  agrees  to  cancel  the 
indentures  conditionally,  th^  remain  in 
force  nntil  the  apprentice  performs  the 
condition,  although  he  u  treated  in  the 
interim  as  one  sui  jurU^  uncontrolled  by 
the  obligation  of  his  indentures.  Rex  v. 
Ckippng'Warden,  8  T.  R.  108. 

3.  An  apprentice  who  was  assigned  to 
S,  pn^)Osed  to  S,  two  months  before  the 
expiration,  of  his  apprenticeship,  to  let 
him  off  the  remainder  of  his  time,  which 
he  at  first  refused  to  do.  The  pauper 
then  offered  to  give  S.  a  guinea,  \f  he 
would  let  him  off,  which  S.  agreed  to  do, 
and  tAso  to  give  him  a  new  suit  of  clothes 
when  the  guinea  was  paid;  the  guinea 
was  not  paid ;  nor  did  S.  give  the  pauper 
the  clothes,  nor  were  the  indentures  given 
up  or  cancelled.  Held,  that  the  appren- 
ticeship continued.  Rtx  v.  Skebbear,  1 
East,  73. 

(h)    Of  the  proofs  neceuary  to  estahlUh 
this  settlement. 

1 .  Ify  by  any  intendment,  an  indenture 
of  apprenticeship,  in  the  manner  in  which 
it  is  executed,  might  be  sufficient,  it  lies  on 
the  party  disputing  its  validity  to  impeach 
it  by  evidence*  Res  v.  Hinckley^  is 
East,  361* 

3.  An  indenture  executed  thirty  years 
ago,  was  proved  to  have  been  delivered  to 
the  apprentice  at  the  expiration  of  hb 
time,  and  lost.  The  parish,  in  which  he 
was  settled  by  service  under  it,  had  re- 
lieved and  otherwise  treated  him  as  a 
parishioner,  for  the  last  twelve  years  pre« 
vious  to  the  appeal.  Held,  that  the  in- 
,  denture  might  be  presumed  to  have  been 
regularly  enrolled  and  stamped,  although 
it  was  proved  by  the  deputy-register, 
and  comptroller  of  the  apprentice  duties, 
that  it  did  not  appear  that  such  an  inden- 
ture had  been  stamped  with  the  premium 
stamp,  or  enrolled  from  the  time  of  the 
date  to  the  present  time.  Rex  v.  Long 
Buckhy^  7  East,  45 ;  3  Smith,  92.     .     , 

IV.  Of  settlement  upon  a  tene- 
ment OF  TEN  pounds  A  TEAR 
VALUE. 

(a)  Of  the  kind  of  tenement, 
(a  1)  A  cattle  gate, 

A  caiUegate  in  Yorkshire  is  a  tenement 

TOL.   11.  • 


within  the  statute  13  and^i4  Car.  11, 
c.  18.  It  gives  to  the  owner,  not  a  right 
of  common  merely,  but  a  property  in 
the  soil ;  it  passes  by  lease  aiid  re-lease ; 
and  can  only  be  devised  with  the  formali- 
ties prescribed  by  the  Statute  of  Frauds. 
Rex  V.  The  Inhabitants  of  Whixley,  \ 
T.  R.  137. 

(a  3)  A  common  in  gross. 

A  common  in  gross,  .is  a  tenement 
within  the  statute.  Rex  v.  Dersingham, 
7T.R.  671. 

(a  3)  A  dairy . 

Renting  a  dairy  of  cows,  to  be  fed  in 
particular  pastures,  with  exclusive  right, 
gains  a  settlement.  Rex  v.  Tolpuddle^  4 
T.R.671. 

(a  4)  A  several fshery, 

A  several  fishery  is  a  tenement  within 
the  statute,  9  and  10  W.  Ill,  c.  1 1  (Certifi- 
cate  Act)  Rex  v.  The  Inhabitants  of4)ld 
Alresford,  1  T.  R.  358. 

(a  5)   FogSf  or  after-grass. 

The  fogs,  or  after-grass  of  a  meadow, 
are  a  tenement..  Rex  v.  Brampton^  4 
T.  R.  348. 

*  (a  6)  A  local  franchise  or  privilege. 

A  *  right  to  the  enjoyment  of  a  local 
privilege  or  franchise  is  not  a  tenement, 
ilex  V.  Warkworthy  1  M.  &  S.  473. 

(a  7)  The  milking  and  pasturage  of  cows. 

Renting  the  hire  or  privilege  of  milking 
two  cows  belonging  to  another,  at  so  much 
per  week  per  cow,  for  forty  weeks,  which 
cows  were  to  be  depastured  by  the  owner 
on  his  farm'^  in  common  with  his  other 
cattle,  and  were  to  be  milked  by  the  pau- 
per, confers  a  settlement.  Rex  v.  Stoke 
upon  Trent y  10.  East,  496. 

(a -8)  A  pointing  place. 

An  agreement  to  have  the  use  of  any 
two  pointing  places  in  a  mill,  confers  no, 
settlement    Rex  v.  DodderhiUj  8  T.  R. 

449. 

'  (a  9)  A  post  •windmill. 

A  post  windmill,  not  let  into  the  free- 
hold, built  by  the  tenant,  with  liberty  from 
the  lord  to  remove  it  at  pleasure,  is  not  a 
tenement.   Rex  v.  Lrmdonthorpe^  6  T.  R; 

377. 
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(a  10)  The  profits  of  land. 

1.  A  grant  of  fihe  profits  of  the  land 
carrieB  the  land  itself;  thus,  a  lease  of 
the  haj-gprass  and  aftermath  of  a  meadow ; 
which,  therefore,  is  a  tenement  within  the 
statute  13  &  14  Car.  H,  c.  12.  Rex  v. 
The  Inhabitants  of  Stohe,  a  T.  R.  451. 

a.  A  rieht  to  take  the  herbage  by  the 
mouths  of  one's  cattle,  though  hired  for 
the  purpose,  though  not  exclusive  is  a  te- 
nement. Rexy.HoUmgttm^  3  East,  113; 
Rex  V.  Stoke  upan  Trent ^  10  East,  496; 
Rex  V.  Darley  Abbey ^  14  East^  380. 

(all)  A  rabbit  xvdrrtn. 

A  rabbit  warren,  with  a  cottage  i^n 
It,  altboiigh  the  tenant  have  no  right  in  * 
the  soil  of  the  warren,  except  that  of  enr 
tering  upon  and  killing:  iM  9al)bits  there, 
is  a  tenement.    Rex  v. 
3T.R.  77a.  ,^   .;..; 

•    t     ,•  I 
(a  i^)  Runners  for  ^uiO^s,- 

The  exclusive  use  ef  ismnto  fori 
ing  needles,  &c.  and Upw^lmiii^dtanijA 
1 «« per  iitadcet,*  18  mt  a  jtedyni/HitL .  iRoB  v. 
Tankbiggi  ^  East,  528. 


» .  •■ 


(a  13)  A  standing  place  far  carding^ 

A  standing  place  in  a  mill  for  a  carding 
machine,  is  pb  tenement.  Re^  v.Mettor^ 
aEastjffi^;     '  * 


•  t   >  < 


i^^^The  toUfiof  a  market ?xe  a  tefiement 
withjA,  |i;he.  statute*  Rex  v. .  Cidpping 
Norton^  5  East,  ^39 ;  1  Smith,  50a.  ^ 

2.  Tolk  are  not  less  a  tenement,  from 
the  shares  of  the  proprietors  l)eing.made 
personal  estate.  Rex  v.  Bubwith,  1  M.  & 
S.514. 

(a  15)  Different  tenements  in  the  same  or 
.     Afferent  jHirishes- 

1  •  Rending  iita  toaemeatiii  oae  parish, 
of  wfaidr  postesaieR  was.ohtomed  atider  ti 
treaty  to^  puithase^  and  ercupyiag  fak  own 
freehold  prepartj^in^aaotfaar,  giVes  a  set-n 
tlement.     Rex  v.  Cuhnstock^  6  T.  R.  1^: 

9.  The  pany  nuiet  actually  occupy  thel 
premUes  sooght  fo  ,be  united}  fi)r,  an  oc- 
cupation, aa  tenant,  in  one  panah«  cannot 
be  coupled. ivritb,^  intejM'as  IuuOorI 
in  another^  tiRex'y,^  Sent  A  BemfltAt^  >i 
M«  &  S.  154*  '    ^     >    .  % 


(a  16)  Undtr  the genmdTnmfika  d€t.' 

1 .  The  statute  13  Geo.  Ill,  c.  84,  s.  56, 
only  meana  Ihat  nopenoa  of  thedescrip- 
tioa  therein  mentioned^ahaU  gain  a  settle- 
ment  by  keeping  the  gata^-.or.rantiiig  the 
tolls,  and  residing  iu  the  toU4ioasa.  Rtn 
v.X>«n6digil,5£ast,3aa'(  i  Smith,  506.. 

2.  A  penton  renting  the  tollft,  «tnd  rciiid- 
ing  in  the  tumpiki^house  erected  under 
the  Durham  paving,  &c.  act,  30  Geo.  Ill, 
c.  67,  Is  within  the  prohibition  in  the  ge- 
nersd  turnpike  act,  13  Geo,  ni>  t.%^  i. 
56.  Rjex  V.  Elvet,  1 1  East,  93.  See  Rex 
V.  Bfi6vtM,  1  M.  ^  S.  514. 

(a  17)  Under  the  Clapham  Act. 

By  statute  51  Geo.  Ill,  c«  107,  "  for  the 
better  ^^Bsessing  and  coUecdng  tlie  pear 
and  other  panMrhial  latea  of  the  paiMi  of 
Ckphaia,''  ^tin  eoacted  ''  that  whsfatfas 
yefu*ly  rent  or  valae  of  aay  faovae^  taaa- 
mmU  or.baciedttinent  within  the  .nmd 
pariahi-shalLQotaniDOBtto  ao/.,  orwtam 
aajL  hoiitey  4e^  (adiatooever  the  yvarty 
nsnt  pp>^nla»4iay  he^  ahall  fa6  kt  tt>  any 
weekly.  <or  jnoniaily  tenants,  flie  rant 
whereof  shall  become  payable 'at  aay 
shorter  period  thhn  qmirte^lf,  or  ahall 
be  let  oat  in  whole  or  hi  part,  as  todgingw ; 
then  the  cfaarchwardeas  and'  ovanaesa 
maycompoimd  wkfa  the  landlord  or  own- 
er of  all  such  houses,  te.  for  the  {layflaeat 
of  the  poor  lates,  and  all  otiiei'  parochial 
rates,  at  a  reduced  reatal.  Aani,  if  tte 
landlord  shall  refuse  to  cottipoaiid,  he 
shall  be  deemed  tiie  occupier,  and  ahall 
be  rated  and  pay  the  same,  and  hia  good^ 
aiki  ^80  &e  goods  of  his  tenant,  shall 
be  distrained  for  ^  same,  and  the  ten- 
ant  riiall  d^uct  die  same.  PtovidM,  41ao, 
that  BO  tenant  or  or  occupier  of  ^  Mae, 
&c.  iss  before-mentioned,  shall,  hjfrcMMki 
ttf  hik  residing  in,  or  occnpjiog  ^  tile 
same,  or  by  his  paymeioft  of  hay  UnA 
rate  in  manner  aforttaid,  be  deemed  to 
acquire  any  settlement  in  tl^^teld  paHsli; 
%yt,  in  eref^  anch  ca«^  tifO  ftpdlarii  or 
o^tHier  of  the  prermseft,  ^ftll  %^  NleettiOd 
and  eonaldered  to  have  ^M  Ae  'aaMti** 
Question— Whether  this  proviso  appfiea 
generally  to  any  tenant  whatsoever,  or 
to  the  tenants  of  such  houses  as,  &c«  f 
Held,  that  it  applied  to  the  latter  only ; 
it  plainly  app^ring  that  **^  any  tenant," 
vaneant  *^-suoh  .tenant."  'Ren  y« 
twtfvf  Strratham,  9  MM  S.  46IB; 
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(b)  Of  tie  t>ahe  cf  tki  tenemaU. 
(bi)  Oentml  rules. 

1.  Tbe  worth,  at  tbe  tune  when  the  teD- 
ant  eaten,  ii  tmmateTial,  provided  it  is  suf- 
ficient doling  any  year  of  hie  occupation ; 
and  theniannef  in  which  it  becomes  of 
that  Table,  is  equally  immaterial.  Rex 
Y.  Purity,  16  East,  ia6. 

8.  To  gain  a  settlement  by  tenure,  the 
yearly  vsdue  mu3t  continue  during  the 
whole  forty  days  of  residence,  of  10/.;  it 
tt  not  sufficient,  that  being  of  that  value 
at  the  first,  it  feU  short  of  it  before  the 
forty  days  expired.  Therefore,  where  a 
party,  renting  a  house,  &c.  of  Uie  annual 
value  of  4/.,  purcha3jed  a  growing  crop  of 
oats  in  Uie  same  parish  for  is/.  i4«. 
which  he  began  reaping  about  a  month 
after  the  pinxfaiHM  Held,  that,  even  ad- 
mitting that  this  was  a  Ifenement  compe- 
mft  to  gain  a  settlement,  yet,  as  Hak 
vake  began  (0  decrease  before  ^fortydfi^ 
from  the  porchase,  and  it  did'nol  mear 
that  wb«^  remained  on  the  last  of  those 
daya^  was  sufficient,  addingio  it  the  hofise, 
&c  to  msdie  np  ^e  10/.,  he  dBd  not  gain 
one.  Iter  v.  Intabtia^U  nf  Bowneu,  4 
M.  &  S.  310. 

3.  If  the  vake  of  land  ia  increased  by 
ealdvation,  previous  to  ttte  occupation, 
and  by  reason  nf  an  agreement  to  -^t 
eflect,  it  confers  a  ae^emeut*    Rexf. 

(ba)  Value,  k»«)  eetmated. 

1.  The  value  of  the  tenement  is  esti- 
mated by  what  it  will  produce  by  a  let- 
ting, for  the  whole  year.  Hex  v.  ffel- 
&i{/y,ioEast,4i.     ,        ;  J^     ,; 

a.  Thp  vabif  ,^  iixt  teoeveat  may  be 
dlpdatady  without  deducting  taxes^  rates, 
SMi  chanies«  aauaUv  depgW  tenaiits' 
tpxea.    Jikr  v.  JSd.  Fml\  fk^foiri,  13 

0>j3^  Rukj  where  the  iei^emeni  is  a  dairy. 

.  In  tbft  ease  of  irmlang  a.  dairy,  ttie 
value  of  the  cows  cannot  be^  taken  into 
ceaaideralioii  4KS  Ibnmng  pait  ef  the 
wslne  ^  Ibe  tenement*  -Rex  v.  Mim- 
wurti,  a  Eaet;  198* 

. «       •  •     « 

(b4)    A  case  where  the  land  was  takefi 
re04y  ploughed  and  tfumured. 

A  pauper  agrees  to  lake  land,' to  ha 
f tady  fibbed  and  manared,  tt  10/.  and- 


upwards  per  annum.  The  value  of  thf 
land,  without  ploughing  and  manuring,  is 
under  10  L',  but  with  it,  of  the  stipulated 
price.  Held,  that  as  no  part  of  the  sum 
was  agreed  to  be  paid  fpr  the  labour,  the 
whole  was  referrible  to  the  land  itself. 
The  lease  was  of  land,  of  such  a  value, 
no  matter  by  what  means  it  was  raised 
to  that  value.  Rex  v.  Inhabitants  of 
West  Cramore,  2  M.  &  S.  132. 

(,c)'€fthe  oecupaiumj  or  etming  to  settle, 
upon  a  tenement. 
(c  1)  Must  be  as  a  tenoni.  ' 

1.  Before  a  party  can  be  said  to  come 
to  settle  on  a  tenement,  there  must  be 
something  like  a  taking  of  it  as  a  tenant* 
Rex  V.  Inhabitants  of  Seaer^Jt,  H  M.  &  S. 

473. 
a^  That  a  settlement  may  be  acquired 

by  tenure,  the  tenement  must  be  holden 
by  the  party  as  a  tenant,  and  not  as  an 
accessory,  to  some  other  principal  thing, 
and  for'ltii  more  convenient  use  and  en-  ^ 
jefym^nt')  thesetoe,  -  where  A*  engaged 
himself  as  waiter  at  aahotel,  having  the 
ta|i,  ihati%  ^e  privMegje  of  selling  malt 
liqnora  thera^  and  the  nsi^  of  a  cellar  be-  ' 
longing  to  the  hotel,  for  holding  the 
liqaota,  wipibh  fmA  a  distiDCt  a^d  separate 
entrapce,  a#d  of  which  h«  kept  the  key, 
and  jpaid  a  yeufy.sum  ft>r  the  tap  and 
cellar.  Held,  that  this  mode  of  occupy- 
ing the  ceHio',  was  not  sufficient  to  gain  a 
aettlement  Rex  v.  Inhabitants  of  Sea-* 
craft,  9  M.  &  S.  472. 

3.  The  words  of  the  statute  13  and  14 
Car.  II,  c.  Id,  '^  shall  come  to  settk  b,** 
aaean  **  shall  hold,  in  the  character  of 
tenant'^  The  9  and  10  W.  Ill,  c.  11, 
Acwa^t^  ft  was  so  ufidefatood  by  the 
leglslatare  of  Ibat  di^y,  for  that  enacts, 
timt  **  no  feraon  who  lAall  come  into  a 
parish  by  certificate,  shall  eain  a  settle- 
ment therein,  unless  be  fihafl  take  a  lease 
of  a  teneaoent  of  the  value  of  vol.,  &c. ; 
tiierafoif,  the  pm^aae  of  a  growing  crop 
for  a  sum  exeeediag^  loL,  dees  not  confer 
a  Hllkjmir  Per  Lord  GUenharoagb. 
Rex  «.  iMhaUtmlarfBomBse,  4  M.  &  S. 
a^o. 

4*  ifanoltier  peiaonis  t^e  actual  occu- 
pier or  tenant  of  the  premises,  a  mere 
pefvusaionto  usethe  premises,  in  asub- 
ofdinate  cendition,  does  not  co^kfer  a 
secernent,  i^x  v.  St.  Miehaefs  in  Co- 
ventry, 15  East,  567. 

a  1 


S88 


SETTLEMENT  OF  THE  POOR. 


{c^)  Of  am  occupation  wider  a  treat jf  of 

purchase. 

R^idence,  under  a  parol  treaty,  for  pur- 
chase, which  goes  off  from  defect  of  title, 
is  a  coming*  to  settle  within  13  and  14 
Car.  II.     Rex  v.  Culmstock,  6  T.  R.  730. 

(c  3)  Must  he  bondjide, 

1 .  A  fraudulent  renting  of  a  tenement, 
will  not  confer  a  settlement.  Rex  v.  The 
Inhabitants  of  Woodland,  1  T.  R,  261. 

2.  If  a  man  who  is  insolvent,  has  con- 
veyed his  estate  to  trustees  for  the  pay- 
jQent  of  his  debts,  and  afterwards,  before 
the  trust  is  performed,  gets  fraudulenly 
into  possession^  he  will  not  gain  a  settle- 
ment by  residing  forty  days.  ^Rexv.St. 
Michaehf  Dougl.  630. 

(c  4)  Title  of  the  lessor, — whether  mate- 

riot, 

* 

Renting  a  tenement,  though  the  lessor 
has  no  title,  confers  a  settlement.  Rex 
V.  The  Inhabitants  of  Old  Alresford, 
1  T.  R.  358. 

(c  /))  Title  of  the  lessee, -^^whet her  mate- 

rioL 

1.  No  interest  in  tolls  can  pass  unless 
by  deed,  being  things  incorporeal;  and 
if  they  belong  to  a  corporation,  such  grant 
must  be  under  the  corporate  seal.  There- 
fore, where  the  tolls  of  a  bridge  owned  by 
a  corporation*  were  demised  for  a  year  by 
indenture,  by  five,  persons  therein r de- 
scribed as  members  of  a  committee  ap- 
pointed for  managing  the  affairs  of  the 
.bridge,  but  the  seals  were  their  private 
seals ;  held,  that  the  lessee  did  not,  by 
•holding  .them  above  forty  days,  gain  a 
settlem^t;  and  that' his  having  paid  rent 
.for  them  made  no  difference,  since,  though 
such  payment  would  have  *made  him 
tenant  had  the  subject  matter  been  land, 
yet  being  a  thing  lying  only  in  grant,  it 
.could  noL  Rex  \,  Inhabitants  ^  North 
Nuffield,  3  M.  &  S.  247. 

2.  A  pauper  rented  a  tenement  of 
BL  10  «.,  and  also  the  tolls  of  a  market, 
which  he  took  of  the  corporation,  to  whom 
they  belonged,  at  a  court  leet,  by  verbal 
agreement. — Held,  that  the  demise  not 
heing  by  deed,  the  pauper  had  not  a  good 
legal  tide  tp  the  toU,  and  so  did  not  gain 
i»  settlepient.  Hex  y.  Chipping  Norton, 
1  5»iMth,  502;  5  East,  239. 


(c  6)  Reservation  of  rent, — whethpt 

terial. 

Taking  a  tenement  at  will  of  the  requi- 
site value,  for  which  the  pauper  is  to  pay 
nothing,  from  want  of  abiUty  to  pay,  is  a 
coming  to  settle  within  the  stat  13  &  14 
Car.  II,  c.  12.  Rex  v.  The  Inhabitants  of 
Tillongley,  1  T.  R.  458. 

(c  7)  AbiUty  to  pay  the  rent  reserved, — 
whether  material. 

It  is  immaterial  that  having  contracted 
to  pay  rent,  he  is  unable  to  pay  it  Rex 
v.  Denbigh,  5  East,  333;  i  Smith,  506; 
Rex  V.  Hooe,  4  East,  36,  n. 

(c  8)  The  circumstance  of  the  rent  being 
guaranteed, — whether  material. 

It  is  immaterial  that  the  payment  of 
the  rent  is  guaranteed  to  the  landlord  by 
some  other  person.  Rex  v.  Hooe,  4  Ease, 
362. 

(c  9}  Community  of  occupation  amongst 
several, — whether  material. 

1.  It  b  immaterial  that  the  tenement 
is  jointly  occupied  by  more  tenants  than 
one,  provided  it  be  sufficient  in  value.  Res 
V.  Seamer,  6  T.  R.  554. 

2.  The  number  and  connexion  of  the 
tenants  forms  no  consideration  in  the 
question  of  settlement  Rex  v.  Dor^^oiie, 
1  East,  296.  / 

(c  10)  Of  occupation  as  a  servant. 

1.  A  servant  who  occupies  a  tenement 
of  the  requisite  value,  not  that  he  may 
more  conveniently  serve  his  master,  but 
as  wages  or  recompence  for  his  services, 
thereby  gains  a  settlement  Rex  v.  The 
Inhabitants  ofMelkridge,  1  T.  R.  598. 

2.  If  a  profit  issuing  out  of  land  of  the 
yearly  value  of  10  /.,  is  held  by  a  servant 
of  his  master,  not  for  the  better  and  more 
convenient  performance  of  his  service  to 
the  master,  such  holding  (other  essentials 
concurring)  confers  a  settlement     Nor* 
need  the  return  be  by  rt»nt ;  a  retom  in 
service  is  sufficient     The  occupation  of 
apartments   in    the   master's    house  by 
servants,  is  for  the  better  discharge  of 
their  duty  towards  him.     Rexy.  Inhabit 
tants  of  Minster,  3  M.  &  S.  276. 

(c  11)  Of  occupation  as  a  wife. 

The  pauper  must  stand  in  the  relation 
of  tenant  to  the  property  during  the  forty- 
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days*  residence.  A  wife  therefare'  can- 
not acquire  a  settlement  by  residence  in 
her  husband's  life-time,  on  a  tenement 
taken  by  him.  Rex  v.  St.  George  the 
Martyr,  7  T.  R.  466. 

(c  1 3)  Of  occupation  by  an  executor* 

The  executor  of  a  tenant  from  year  to 
year  of  a  tenement  under  10  /.  per  annum, 
gains  a  settlement  by  residence.  Rex  v. 
Stone,  6  T.  R.  295. 

(c  13)  Of  occupation  by  the  hwibanaqf  a 
devisee  under  a  will  not  proved. 

The  pauper  resided  on  a  tenement  with 
his  father- in-laWy  of  the  yearly  value  of 
11/.  The  father-in-law  having  received 
six  months^  notice  to  quit,  died  three 
months  afterwards,  leaving  5  s.  to  each  of 
his  other  children,  and  giving  the  rest  of 
his  property  and  stock  upon  his  tenement, 
of  the  value  of  upwards  of  40  /.,  to  the 
pauperis  wife,  and  appointing  her  execu- 
trix. The  pauper  paid  his  brother  and 
sister-in-law  their  legacies.  He  never 
proved  the  will,  but  continued  to  occupy 
the  tenement  with  his  wife  for  three 
months,  until  the  expiration  of  the  notice, 
and  paid  the  rent  His  children  got  the 
will  and  tore  it  in  pieces. — Held  he  gain- 
ed a  settlement.  Rex  v.  Nethersealy 
4T.R.258. 

(c  14)  0/ occupation  by  a  deserter  under  his 
.    wife's  contract. 

Where  the  wife  of  a  deserter,  without 
her  husband's  knowledge,  and  without 
discovering  that  she  is  a  married  woman, 
rents  a  tenement  of  the  value  of  10  /.  per 
annum,  and  the  husband  afterwards  comes 
and  conceals  himself  in  the  house  to 
escape  detection ;  he  does  not,  by  such  a 
residence  for  forty  days,  gain  a  settlement, 
since  such  a  residence,  with  such  a  mo- 
tivoy.  cannot  be  considered  as  an  adoption 
by  him  of  his  wife's  contract. '  The  in- 
tention upon  his  part,  the  communication 
of  it  to  the  landlord  and  the  concurrence 
of  the  latter  (sed  qucere  if  the  last  be 
essaodal)  and  the  animus  residendi  are  all 
wanting.  Rex  v.  Inhabitants  of  Ashton- 
umkr  lofne,  4  M.  &  S.  357. 

(c  15)  Cf  occupation  by  an  alien. 

An  alien,  if  any,  may  acquire  a  settle*- 
ment  by  occupying  a  tenement  of  1  o  i.  per 
annum.     Rex^  v.  Eastbourne^  4.  East,  103. 


(c  16)  Examples  of  occupation  within  the 

statute. 

1.  A  house  consisted  of  two  separate 
tenements,  one  of  which  the  pauper  occu* 
pied  with  his  family,  together  with  a 
barn,  stable,  and  yard  appurtenant.  He 
never  paid  any  rent  to  his  relation  in 
respect  of  them,  but  the  relation  had  all 
the  manure  made  by  the  pauper's  cattle, 
and  spread  it  upon  his  own  lands  in  an 

,  adjoining  parish.  This  person  occupied 
a  tenemBit  within  the  statute.  Rex  v. 
Fritwell, "]  T.  R.  197. 

-s.  Residence  by  the  owner  of  a  free- 
hold estate  with  his  tenant,  as  a  lodger,  to 
conduct  alterations  in  the  premises,  gives' 
him  a  settlement*  Rex  v*  Houghton-lc' 
Springf  1  East,  947. 

(d)  Of  the  residence. 
(d  1)  Duration  of. 

A  residence  of  forty  days  is  absolutely 
necessary.  Rex  v.  Llanbedergoch,  7  T.  R» 
105 ;  Rex  V.  St.  George  the  Martyr, 
7  T.  R.  466. 

(d  2)  Of  the  temporal  limit. 

A  residence  for  forty  days  to  confer 
a  settlement,  muse  be  within  a  year's 
compass.  Rex  v.  Denham,  1  M.  &  S.  22i» 

(d  3)  Place  where. 

'  1.  To  gain  a  settlement,  there  must  be 
a  residence  either  upon  the  premises,  or^ 
at  least  in  the  parish  where  some  of  the 
premises  lie.     Rex  v.  The  Inhabitants  of 
Knighton,  2  T.  R.  48. 

2.  It  is  enough  if  he  dwell  where  part 
of  the  tenement  lies.  Rex  v.  Fritwell, 
7  T.  R.  197  J  he  need  not  reside  upon  any 
part  of  what  he  takes.  Rex  v.  Uandterras^ 
Burr.  S.  C.  572. 

•(d4)  Quality  of. 

In  order  to  gain  a  settlement  by  resid- 
ing on  a  tenement  of  the  yearly  value  of 
10  /.,  the  party  must  stand  in  the  relation 
of  tenant  to  the  property  for  forty  days. 
Rex  V.  South  Lynn,  5  T.  R.  667. 

(d5)  In  the  case  of  several  tenements,  or 
situation  in  several  parishes. 

If  the  party  has  a  tenement,  or  tene- 
ments of  sufiicienf  value,  situated  in  dif- 
ferent parishes,  and  has  resided  in  b»th, 
he  is  settled  where  he  slept  the  last  night 
of  his  occupation,  provided  he  has  slept 
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there  ferty  nighti  in  all.  And  it  makes 
no  difference  that  the  tenement  in  that 
parish  is  of  the  leeser  value,  or  only  an 
occasional  residence,  taken  for  a  particu- 
lar purpose,  and  that  the  party's  regular 
home,  and  the  residence  of  his  family,  is 
in  the  other  parish.  Rex  v.  St.  mary^ 
Lambeth,  8  T.  R.  340. 

V.   Op   SETTLEteftKT    Bt   ttSTATE. 

(a)  Of  the   estate  necessary  to  coitfer  a 

settlement. 

(a  1 )  General  rules* 

1.  As  the  foundation  of  the  settlement 
is  the  part/s  interest  in  the  ptediiste,  he 
must  have  either  a  legal  or  an  equitable 
title  to  an  interest  in  posteseion.  Res  v. 
ChaUey,  6T.R.  755;  Ren  w.  South  l^nn, 
5  T.  R.  667. 

3.  An  estate  in  remainder  or  reversion, 
does  not  confer  a  settlement,  any  more 
than  one  in  contingency  or  expectation. 
Rex  V.  Eatington^  4  T.  R.  117. 

(a  3)  Duration  of  the  interest. 

It  is  sufficient  if  the  interest  continues 
during  a  residence  of  forty  days.  Rex  v. 
Doistone^  1  East,  396. 

(a  3)  An  equitable  estate^  xohether  mtfi' 

dent, 

..  1.  An  equitable  interest  in  land  insuffi- 
cient to  enable  the  party  to  gain  a  set^e- 
ment,  where  a  court  of  equity  would  decree 
a  specific  performance.  Rex  v.  The  In- 
habitants  of  Lopen,  8  T,R.  577  ;  Dougl. 
631 ;  Rex  V.  Wivelingham,  ^^^Sf*  7^7' 

3.  An  equitable  estate  is  sufficient  to 
confer  a  settlement ;  as  where  the  title  is 
in  trustees.  So,  bv  a  residence  on  such 
ah  estate  settled  to  tne  wife's  separate  use, 
the  husband  gains  a  settlement.  Rex  v. 
The  Inhabitants  of  Offchurch,  3  T.  R.  1 1 3. 

3.  An  estate  being  devised  to  trustees 
to  be  sold  to  pay  debts,  and  to  divide  the 
surplus,  if  any,  between  A,  B,  and  C ;  A. 
has  an  equitable  interest  in  the  estate,  and 
by  residing  on  it  forty  dajrs  igains  a  settle- 
ment.    Rex  V,  Wivelingnam^  Dougl.  767. 

4.  The  pau'per's  father  puH^hased  a  cot- 
tage and  land  for  lei»  than  3oiiL  and  died, 
having  devised  by  will  this  estate,  being 
ubder  the  annual  value  of  16/.,  to  a  trustee, 
tp  let  it  to  farm  during  the  pauper  s  uatural 
life,  and  pay  the  rents  thereof  to  h«r,  de« 
dueting  theescpeoaes;  andftAarberdtatk 


in  trust  for  the  use  of  his  right  hair.  Tha 
pauper  gained  a  settlement,  by  residence, 
after  her  father's  death,  the  trustee  never 
having  interfered*  Rtx  v.  Holm  East 
Waver  Quarter,  16  East,  137. 

5.  What  shall  be  a  possession  in  the 
character  of  eestuy  que  tnisti  eo  as  to  con- 
fer a  settlement  Rex  v.  Owersby  le  Moor^ 
15  East,  356, 

(a  4)  Need  not  be  beneficial. 

The  interest  in  the  estate  need  not  be 
beneficial.    Rex  v.  Stone,  6  T.  R.  995, 

(a  5)  An  estate   by   estoppel,  vohether 

sufficient. 

One  entitled  by  estoppd  to  possession 
of  land,  gains  a  settlement  by.  residence 
thereon.  Rexx.ThelnhMtantsofLopen^ 
3T.R.577. 

(a  6)  An  estate  by  licence  or  acquiescence^ 
whether  sufficient, 

1.  Occupation  by  leave  of  the  tenant 
in  possession,  gives  a  settlement.  Rex  v. 
Aldborough,  i  East,  597. 

3.  Semble,  that  residence  acquiesced  in 
by  all  interested  in  disputing  the  posses- 
sion with  the  pauper,  gives  a  settlement* 
Rex  V.  Cubnstock,  6  T.  R.  730. 

3*  The  grant,  by  court  roll,  of  a  '^  li- 
cense,'' by  the  lord  of  a  manor,  to  build  % 
cottage  upon  land  and  inclose  land,  pay- 
ing so  much  per  annum,  as  a  quit  renl^ 
does  not  pass  any  interest  in  the  land ;  it 
amounts  neither  to  a  grant  nor  to  a  leoe, 
but  merely  to  a  licBise  revocable  at  wilL 
Such  grant,  therefore,  with  residence  for 
the  prescHbed  time,  does  not  confer  a  sel- 
tlemen  t.  Rex  v.  Inhabitanis  of  Homdos^ 
on-the-HiU,  4  M.&  S.  563. 

4.  A  son  agrees  to  purdiase  a  piece  of 
land ;  his  father  advances  him  part  of  the 
purchase^money,  upon  fiarol  coaditiod, 
that  the  son  should  biald  a  house  upon 
the  land  which  the  father  and  mooter 
were  to  faeVe,  gratis,  for  their  livee^  and 
Hie  life  of  the  survivor,  and  after#atxis  la 
go  to  the  son ;  but  the  &ther  and  mdthlM* 
were  not  to  dispose  of  it,  nor  take  any 
other  family  into  the  housa  The  la^  ie 
conveyed  to  the  sen  in  fee,  who  builds  ei 
house  in  which  the  father  and  mother 
reside.  Held,  that  ho  sl^ttlement  Ifould 
be  gained  by  ^esideace  under  this  agfee- 
menty  shice  being  l^  parol,  the  lather  had 
no  iaterelt  ia  the  house,  bat  resided 
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Uitrein  luukr  m  mere  lieeaae.    Bex  v.  /«* 
habUmUtofStaudmy  9  M.&  S.  461. 

(a  7)  An  estate  by  descent. 

An  estate  to  which  the  party  is  entitled 
by  descent,  will  always  confer  a  settle- 
ment, without  regard  either  to  the  annual 
or  total  value  of  the  interest.  Rex  v. 
Great  Farringdm,  6  T.  R.  679. 

(a  8)  An  estate  to  which  the  party  is  entitled 
as  dowressj  or  next  of  kin, 

i.  Persons  entitled  to  administration, 
or  dower,  who  reside  on  the  estate,  with- 
out administration  granted,  or  dower  as- 
signed, do  not  gain  a  settlement.  DougL 
631. 

2.  A  person,  thou^  solely  entitled  to 
administi^tion,  if  the  whole  would  not 
thereby  have  vested  in  him  for  his  ovm 
use,  does  not  gain  a  settlement  by  a  resi- 
dence of  forty  days  on  premises  held  for 
a  term  of  years  determinable  on  lives. 
Rex  v.  North  Curry ,  Dougl.  770,  n. 

3.  A  sole  next  of  kin  has  such  an  equit- 
able interest  in  an  intestate's  leasehold 
property,  as  will  confer  a  settlement  before 
administration  granted.  Rex  v.  Horsky^ 
8  Easty  405. 

(a  9)  An  estate  held  as  guardian. 

A  guardian  in  socage  acquires  a  settle- 
OMfity  and  also  a  subsequent  husband  in  her 
right.     Rex  v.  Oakley^  10  East,  491. 

(a  10)  An  estate  held  as  mortgagor. 

A  mortgagor  may  gain  a  settlement, 
whether  the  conveyance  be  in  the  form  of 
an  absolute  djspoution  in  trust,  or  of  a 
mortgage.  Rex  v.  Edington^  1  East,  988 ; 
Dough  639. 

(a  1 1)  Example  of  an  estate  smfflcient, 

A,  previous  to  her  marriage  with  B, 
who  is  aeited  of  a  copyhold  for  his  life, 
which,  by  the  custom  of  the  nianor,  his 
widow  will  be  entitled  to  a  [free-beoch, 
execates  a  bond  to  give  up  to  C«  part  of 
the  premises  to  which  she  will  be  entitled 
00  asrviviog  her  husband ;  she  survives, 
and  giv^  i^p  pdsession  in  pursuance  of 
the  bond.  Held,  that  C.  had  not  only  an 
eauitable  title  under  the  bond,  but  a  right 
Of  posaenioA  of  which  the  widow  could 
not  dioroat  hiai  by  ejaetsient,  aad  there- 
Cmjo,  Ibat  he  gained  a  aettlame^t  by  rasi- 


dence  upon  the  premises.    Rex  v.  The 
Inhabitants  of  Lapenj  9  T.  R.  577. 

(a  12)  Examples  of  estates  insufficient, 

1.  The  pauper  was  entitled  to  the  equity 
of  redemption  of  several  houses  mortgaged 
by  his  father,  of  which  the  mortgagee 
had  recovered  possession  in  an  ejectment 
brought  against  the  pauper.  He  after- 
wards obtained  leave  to  inhabit  one  of  the 
houses  which  was  untenanted,  for  the  pur- 
pose of  overlooking  some  repairs  which  h3 
proposed  to  do  upon  the  estate,  with  an 
intention  to  sell  the  same,  and  pay  off  the 
mortgage.  He  resided  three  months,  and 
did  noting  either  towards  the  repairs  or 
the  sale.  He  gained  no  settlement,  for  he 
had  neither  jus  in  re  nor  ad  rem.  Rex  v. 
Catheringtony  3  T.  R.  771.  See  Rex  v. 
Houghton-lc'Spring,  i  East,  847.. 

9.  An  estate  in  fee  descended  to  a 
married  woman,  who  died  without  either 
herself  or  husband  making  an  entry  on 
the  premises,  or  receiving  the  rents  or 
profits.  The  husband  gained  no  set« 
tlement  by  reudence  after  her  death,  for 
the  heiress  did  not  reduce  the  estate 
into  possession;  and  in  order  to  make  the 
husband  tenant  by  the  curtesy,  there  must 
be  a  seisin  in  fact  in  the  wife.  Rex  v. 
Great  Farringdon,  6  T.  R.  679. 

(^)    Q/*    settlement   by  purchase,    under 

9  Geo,  I,  c.  7. 

(b  1)  General  rules. 

u  To  make  a  purchase  within  the  stat. 
9  Geo.  I,  the  sum  of  30  /.  must  be  actoally 
and  bondjlde  paid.  Hence,  a  purchase 
at  37 1,  of  an  estate,  mortgaged  for  30  /. 
with  the  payment  of  7  /.  only,  is  not  such. 
Rex  V.  The  Inhabitants  of  Mattingley, 
9  T.R.  12. 

2.  That  is  not  a  purchase  within  the 
statute,  where  less  than  30/.  is  paid  down, 
and  the  premises  mortgaged  to  the  ven- 
dor for  the  residue.  Rex  v.  Olney,  i  M. 
&  S.  387. 

3.  The  Stat.  9  Geo.  I,  c.  7,  s.  5,  re- 
strains the  gaining  of  settlements  by 
estates  acquired  by  purchase  for  less  than 
30 /L  Qucere,  whether  it  means  exclu- 
sively  a  purchase,  amounting  to  30/. 
made  at  one  time  i  Rex  v.  Inhabitants  of 
Wilby,  9  M.  &  S.  504. 

(b2)  What  purchases  are  not  tnthin  the 

statute. 

1;  A  imitB  ia  not  a  purchMt 

»  4 
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"9  Geo.'  It  c.  7.      Rejl  v.  Wivetingkam^ 
Dougl.  767. 

a.  A  conveyance  from  father  to  son,  in 
consideration  of  natural  love  and  afiection, 
and  of  10/.,  the  value  of  the  tenement 
being  above  10  Ly  is  not  a  purchase  within 
•tat.  9  Geo.  I,  c.  7,  which  applies  to  pe- 
cuniary purchases  only.  Rex  v.  The  In- 
habitants ofUptofiy  3  T.  R.  251. 

3.  A.  purchases  a  copyhold  for  60/. 
mortgaged  for  50/. ;  he  borrows  50/. 
from  B.  to  pay  it  off,  and  then  surrenders 
the  premises  to  secure  the  money  lent  by 
B,  and  afterwards  sells  the  estate  for  80/. 
The  purchase  is  not  within  the  act.  Rex 
V.  Chmley,  6  T.  R.  755. 

4.  An  attainted  felon  discharged  under 
the  sign  manual,  acquired  a  settlement 
fox  himself  and  his  unemancipated  child, 
by  purchasing  a  copyhold  for  more  than 
30/.  upon  surrender  formally  made,  and 
upon  which  he  had  subsequently  resided, 
and  received  the  issues  and  profits  for  nine 
years.  Rexr.  Haddenham,  15  £last,  463. 

(b3)  JFhat    purchases    are    xcithin    the 

statute, 

1.  A.  purchased  a  leasehold  for  less 
than  30/.,  and  afterwards  conveyed  the 
interest  in  trust,  1.  To  pay  debts:  2,  To 
wife's  separate  use :  3.  To  his  own  use, 
if  be  survived  her;  remainder  to  her 
children.  A.  gained  no  settlement  by 
subsequent  residence  thereon.  Rex  v. 
Tarrant  Launceston^  3  East,  226. 

2.  SemhUy  that  if  an  estate  is  pur- 
chased by  the  husband  when  sole,  for  less 
than  30/.,  and  settled,  after  marriage,  in 
trust  to  the  wife's  separate  use,  he  cannot 
gain  a  .settlement  by  reason  of  the  equi- 
table estate  vested  in  his  wife.  Rex  v. 
Tarrant  Launceston,  3  East,  226. 

3.  Where  the  dean  and  chapter  had 
granted  a  lease  for  lives  to  the  pauper's 
grandfather,  and  after  the  expiration  of 
^e  lease,  the  dean  and  chapter,  on  the 
pauper's  application,  and  on  payment  by 
him  of  a  sum  of  two  guineas,  granted  a 
new  lease  of  the  premises  in  question,  at 
a  new  rent  of  is.  to  hold  to  the  pauper, 
his  heirs  and  assigns,  for  three  lives;  con- 
sidered to  be  a  purchase  under  30  /.  within 
the  statute.  Rex  v.  Martky^  5  East,  40 ; 
1  Smith,  344. 

(c)  Of  the  residence. 
The  residence  must  be  while  the  estate 


continues  vested  in  the  penon  claiming  a 
settlement.  Rex  v.  Horsley^  8  East,  405. 

{d)  Of  the  proofs  necessary  to  establish 

this  settlement. 

(di)  General  rule. 

The  same  strictness  of  proof  is  not  re- 
quired to  ascertain  a  title  to  an  estate  in 
cases  of  settlement,  as  would  be  necessary 
in  ejectment.     Rex  v.  Butterton^  6  T.  R. 

554. 

(d  2)  Presumption  arising  from  possession. 

If  a  father  resides  in  a  house  as  owner, 
for  twenty  years,  the  settlement  thereby 
gained  is  communicated  to  his  children, 
notwithstanding  they  quitted  him  in  the 
intermediate  time,  for  instance,  at  the  ex- 
piration of  fifteen  years ;  for  the  presump- 
tions are,  that  the  possession  originated 
under  a  vl^id  title,  and,  therefore,  that  he 
was  the  rightful  owner  when  his  children 
left  him.  Rex  v.  Inhabitants  of  Calaw^ 
3M.&S.  22. 

VI.  Of  settlemekt  by  sEaviKO  ak 

OFFICE. 

(a)  Of  the  kind  of  tenement. 
(ai)  General  rules. 

1 .  The  office  or  charge  must  be  a  pub- 
lic institution.  The  exercise  of  a  private 
employment  confers  no  settlement,  al- 
though ever  so  notorious  in  the  pariah. 
Rex  V.  Whittlesea,  4  T.  R.  807.  „ 

2.  The  Stat.  3  W.  Ill,  c.  11,  s.  6,  is 
confined  to  inferior  ailntial  officers,  such 
as  constables,  and  the  like.   Rex  v.  Was^ 

*  i 

tage^  2  East,  65. 

(a  2)  Ale-taster. 

The  office  of  ale-taster  of  a  borough 
confers  a  settlement  Rex  v.  Bow,  %  T. 
R.  445- 

(a  3)  Constable. 

The  office  of  constaUe  is  a  parish  officer 
within  10  &  11  W.III,  t.  23.  Mosefyy. 
Stonehouse^  3  Smith,  181 ;  7  East,  174. 

(a  4)  Curate. 

.The  office  of  curate  is  not  an  office 
^thin  the  statute.  Rex  v.  Wantage^ 
fl  East,  6Sn 

(a  5)  Hog-ringer. 

The  office  of  hog-ringer  for  the  parish, 
—the  duty  being  to  att«id  the  open  com* 
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mona,  to  see  that  all  hogs  turned  thereon 
ace  rung,  and  to  impound  such  as  are  not, 
the  officer  receiving  one  penny  for  im- 
pounding, and  sixpence  for  ringing  each 
hog ;  being  an  office  of  great  antiquity,  and 
serviceable  to  the  inhabitants  of  thepajish, 
was  held  to  confer  a  settlement  Rex  v. 
Whittltseay  4  T.  R.  807. 

(a  Q  Sexiofl,  . 

The  office  of  sexton  is  a  public  office, 
within  thestatuto  3  W.  &  M.  c.  11,  s.  6. 
And  a  sexton  appointed  to  a  church,  of 
which  the  yard  lies  in  two  different 
parishes,  but  the  church  in  one  only,  gains 
a  settlement  in  which  ever  parish  he  re- 
sides. Rex  ▼.  The  Inhabitants  of  Liver- 
pool, 3T.  R.  118. 

(a  7)  Matter  of  a  workhouse, 

•  A  master  of  a  workhouse,  appointed  in 
vestry,  has  not  a  public  office  or  charge, 
under  3  &  4  W.  Ill,  c.  11,  s.  6,  to  gain 
a  settlement  Rex  v.  Mersham,  3  Smith, 
151 ;  7  East,  167. 

VIL  Of  settlement  by  paymekt  of 

TAXES. 

(a)  General  ruks. 

(a  1)  In  reiation  to  the  case  where  parishes 
are  incorporated. 

Where  parishes  are  incorporated,  for 
the  purpose  of  maintaining  their  poor  out 
of  one  joint  fund,  they  remain  distinct  for 
all  others.  Rex  v.  St.  MichaeVs  at  Thorn, 
6T.R,536;  i2er  v.  ^ymoiMttam,  Id.  552. 

(a  3)  Operation  of  -statute  35  Geo.  Ill, 
C.-101,  s.  4* 
The  statote  35  Geo.  Ill,  c.  101,  s.  4) 
extends  to  inhabitants  at   the  time  it 
passed.    Rex  v.  Islington,  1  East,  S83. 

(b)  Of  the  rating. 
(bi)  Form  of. 

1.  When  the  title  of  the  poor-rate  is — 
"  so  much  in  the  pound,"  an<f  the  pauper's 
name  is  inserted  in  the  rate,  and  also  his 
yearly  rent,  add  he  pays  at  the  rate  of  9  s. 
in  the  pound  for  his  specified  rent,  though 
nothing  is  written  against  his  name  in  the 
column  of  '*  sums  assessed ;"  this  is  a 
sufficient  rating  and  paying  for  the  f^nrpose 
of  gaining  a  settlement  Rex  v.  Corhamp- 
/on,  DougL63i. 

2.  Parent,  under  a  church-rate,  made 
upon  householders  only»  instead  of  the 


parishioners  at  large,   confers  a  settle- 
ment   ROc  V.  St.  Bees,  9  East,  203. 

(ba)  Of  a  subsequent  insertion  of  the 

name. 

The  party's  name  must  be  included  in 
the  rate,  before  he  pays  it,  for  if  it  be  in- 
serted afterwards,  he  does  not ,  acquire  a 
settlement  Rex  v.  Edgbaston,  6  T.  R. 
540.    . 

(b  3)  (y*  rating,  by  the  name  of  a  former 

occupier. 

If  the  name  of  a  former  occupier,  who 
to  the  knowledge  of  the  parish  officers  is 
dead,. is  continued  in  the  poor-rate,  but 
the  present  occupier  pays,  he  shall  gain 
a  settlement  ilex  v.  Ueckmondwicke, 
Dougl.  564. 

0>4)    Qf  including  the  names  of  both 
landlord  and  tenant  in  the  rate.  , 

1.  If  the  title  of  a  land-tax  rate,  is  V  an  , 
assessment  on  the  inhabitants  of  the  parish 
of  A,"  and  both  the  landlord*s  and  tenant's 
names  are  in  the  rate,  but  without  any 
words  importing  which  is  rated,  and  the 
tenant  holds  by  paying  a  rent  certain, 
clear  of  all  taxes,  parliamentary  and  paro- 
chial, and  pays  the  rate,  he  gains  a  settle- 
ment Rex  V.  Mitcham,  Dougl.  226,  n ; 
Rex  V.  Endon,  Id.  227,  n;  Rex\.  St. 
Lawrence,  Ibid.  ^ 

2.  Though  a  tenant  has  actually  paid 
the  land-tax,  and  his  name  is  in  the  rate, 
in  a  column  of  ''  occupiers,'^  yet,  if  the 
landlord's  name  is  in  a  column  of  '*  land- 
lords rated,"  the  tenant  does  not  gain  a 
settlement.  Rex  v.  St.  John's,  DougL 
225. 

3.  If  there  is  a  column  of  proprietors, 
and  another  of  occupiers,  and  it  is  not 
specified  in  the  rate  which  is  rated,  and 
the  tenant,  on  paying  the  land-tax,  takes 
a  receipt,  in  which  Uie  sum  paid  is  des- 
cribed as  *^  so  much  assessed  on  the  land- 
lord," the  tenant  gains  no  settlement  Rex 
V.  St.  Jvmes,  Dougl.  227,  n. 

(c)  Of  the  payment. 
(c  1)  By  whom  made. 

1.  The  rate  must  be  paid  either  in  fact 
by  the  tenant  himself,  or,  at  least,  con- 
structively by  the  hands  of  his  agent. 
An  exciseman,  therefore,  who  was  rated 
to  the  land-tax  for  his  salary,  but  never 
paid  the  rate,  it  .being  paid  by  the  collect 
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tor  of  exoH,  ud  notiUdueted  out  at  the 
pauper't  sttvyi  guned  no  wttletoenL 
Rex  V.  IVadly,  a  East,  68. 

9.  Hie  rea&on  why  the  occupier  of  a 
tenement  ^ns  a  settlement,  by  paying 
parochial  taxea  is,  becaose  the  parish,  by 
receiving  them  at  his  hands,  recognize 
him  for  an  inhaWtant.  Since,  however, 
recognidDQ  imports  knowledge,  it  is  ne- 
cessary that  the  officer  should  know  that 
he  is  the  party  paying  them ;  bo  that,  if 
a  tenement  is  rated  as  such  to  the  poor, 
and  by  private  agreement  between  the 
occamer  and  his  landlord,  the  latter  pays 
for  Uie  fbrmer,  who  is  to  reimburse  him, 
the  rate  to  the  overseer,  to  whom,  as  well 
the  agreement  as  the  fact  of  the  occupa- 
tion are  miknown,  the  occupier  gains  no 
settlement  by  such  payment.  Rex  v.  The 
Iniabitaittt  cf  Uangammanh,  u  T.  R.  6a8, 

(c  2)  Of  a  payment  to  be  repai4. 
A  ciutom-liDuse  officer,  who  is  rated  to 
the  land-tax,  and  pays  it,  will  acquire  a 
settlement,  although  the  amount  is  either 
actually  given  him  beforehand,  or  allowed 
him  auerwvds  by  the  collector  of  the 
customs.     Rtxv.  Asmoulk,  SEaat,  383. 

(c  3)  Miaeelbmeom. 

to  the  land-tax,  ab- 
rs  go  to  the  house  to 
'  and  at  the  request  of 
ys,  he  shall  otberwiw 
friend  of  the  tenant, 
^ett,  pays  the  rate, 
a  a  payment  by  the 
IiAabitaiiti  of  Bridgt- 
■miter,  3  T.  R.  550. 

(d)  ly  the  iniMtaiKy. 

1.  That  fU)  inhabitant,  paying  rates, 
may  gain  a  settlement,  it  seems,  he  must 
be  an  inhabitant  forty  days.  Rex  v.  5/. 
MicAael's,  at  Tion,  6  T.  R.  536. 

9.  If  a  party  reside  in  one  parish,  and 
is  rat«d  in  anothar,  he  gains  no  settlement 
in  either.  Rex  v.  St.  Mkhatl't  at  TJiora, 
6  T.  R.  536. 

(e)  C/f  .tic  proifi  iKCtttary  to  ettahluk 

.this  tettlement- 

(e  1)  i'nodMAimi  ef  tie  rait,  vifUitr  nt- 

tettary. 

The  nOe  itaelf  must  be  pntdiiced  to 

prove  a  settlement,  by  being  nited,  and 


paying  rates.    lUx  v.  IniaHtatUt  of  Cap- 
pall,  9  Eaat,  95. 

VIII.   Of  settlement   by  ackkow- 

LEDOMEKT    OF   THE    PARISH. 

(a)  Of  ackmaUdg^  a  tettienent  if  re 

&/. 

(a  1)   Of  the  prvoft  and  presumptioiu  I4 

eitabtuh  thit  settlement. 

1.  The  fact  of  having  received  reUef 
from  a  parish,  warraats  no  inference  that 
the  party  was  settled  therein.  Rex  v.  /»■ 
habiiantt  of  Chadderton,  a  ^mX,  9^ ;  Res 
V.  Chatham,  8  East,  49S. 

9.  The  disclaratianB  of  a  deceased  per- 
son, as  to  having  been  relieved  by  a  pa- 
rish, are  not  evidence  of  that^Kt,  on  u 
appeal.  Rex  v.  Inhabita^UM  of  Chadderton, 
a  East,  97. 

3.  Proof  that  the  parish  had  relieved 
the  pauper  whilst  reeiding  ont^  it,  re- 
buts the  presumption  arising  from  a  certi* 
ficate  to  his  grandfather.  Rtxv.  Inkabi- 
taiUtqfStatdeyatmWrenthorpe,  1 5 East, 
350. 

4.  Where  a  parish  relieves,  under  cir- 
cumstances which  exclude  the  suppoaitiaa 
of  the  relief  being  given  to  the  party  as 
casual  poor,  it  is  evidence  that  he  is  set- 
ded  there.  Rem  v.  fVaieJeld,  5  East, 
335  i  1  Smith,  su- 
ch) Of  Bckfumledgaig  a  tettlemetd  by  neg- 

Itcting  to  appeal  from  an  order  of 

removal. 
1.  Ad  order  of  removal,  im^>eided 
from,  is  conclusive  of  the  pauper's  settle- 
ment against  all  the  world.  It  has,  like- 
wise, theelTect  of  terminating  a  contract 
of  service  entered  into  by  the  pauper,  in 
the  pari^  from  which  he  has  been  re- 
moved, and  under  which  he  had  gained 
an  inchoate  right  to  a  settlement  therein, 
to  be  made  perfect  on  completion  of  the 
contract;  since  he  ia  forbidden,  by  law, 
returning  to  that  parish,  and  is,  tfa^efore, 
incapacitated  from  completing  lite  con- 
trt^t.  It  does  not,  however,  prevent  hiaa 
giining  another  settlement  by  acts  aJto- 
gathct  sobsequent  to  the  removal;  lUx 
V.  The  ImhabUants  ^  KtmitMrtk,  9  T.  R. 
698. 

9.  An  order  of  removal,  onappealed 
against,  is  conclusive,  aot  only  00  tbe 
persons  removed,  but  also  on  all  deriva* 
tiva  satdements  from  thro.  Rtx  v.  St. 
Mary,La9a<th,6-V.Vi.ii6- 
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3*  An  ord«r  of  nmovaly  executed  and 
ttnappealed  from,  is  conclosive  on  the  pft* 
risb  upon  which  the  order  is  made,  against 
all  the  world.  Rex  v.  Corsham^  1 1  East, 
388. 

4*  An  order  of  rexnoyal,  unappealed 
from,  is  concludve  as  to  the  settlement  of 
those  mentioned  therein ;  but  of  those 
only,  not,  therefore^  of  their  children. 
Rex  V.  The  Inhabitants  qf  SoMthowram^ 
1 T.  R.  353. 

5.  Where  the  man  and  woman  have 
been  removed  as  husband  and  wife,  and 
the  parish  to  which  the  removal  is  made 
has  not  appealed  against  the  order,  they 
are  estopped  from  controverting  the  mar- 
riage.   Rex  V.  St.  Mary  Lambeth^  6  T.  R. 

615. 

6.  If  a  woman  is  removed  by  the 

name  and  description  of  '*  E.  Smith,  wi- 
dow,'* it  is  conclusive  of  her  husband's 
settlement,  if  he  is  then  alive,  and  the 
order  unappealed  from.  Rex  v.  Rudgt- 
ley,  8  T.  R.  620. 

7.  An  order  of  removal,  unappealed 
from,  has  not  the  efifect  of  annulling  a 
lease  taken  by  the  pauper  in  the  parish 
from  which  he  is  removed  ;  so  that  if 
the  tenement  be  of  the  requisite  value, 
and  he  return  and  reside  upon  it  for 
forty  days  afterwards,  he  thereby  gains 
a  settlement.  Rex  v.  The  Inhabitants  of 
FiUongh/^2  T.  R.  709. 

IX.    Or   SETTLEMENT   BT    MA&EIAOE. 

(a)  Cf  connecting  the  residence  ^  as  a  wifc^ 

nith  that  under  another  relation. 

The  residence  of  a  wife,  as  such,  can- 
not be  coapled  with  suboequent  residence 
as  a  widow.  Rex  v.  South  Lynn^  5  T.  R. 
664. 

(b)  AdJMdkotion  of  the  settlement  ofhw 

band  oMd  wife. 

(b  1)    On  whose  testimony  made. 

An  adjudication  of  the  settlement  of 
husband  and  wife  may  be  made  upon  the 
examination  of  the  wife  only.  Rex  v* 
Binegary  7  E^t,  377 ;  3  Smith,  353- 

(c)  Premsmptive  proof  of  settlement  aris^ 

ing. 

(c  1)    From  the  description   im  the  mar- 
riage register. 

The  ^t  that  the  husband  is  described 
in  the  4Qiarriaga  register  as  being  of  sncfa 


a  parish,  is  no  evidence  of  his  settlement. 
Rex  v.  Harbertony  13  East,  311. 

(c  s)  From  the  removal  of  the  wife. 

The  removal  of  a  feme  covert  is  primd 
fade  evidence  that  her  husband's  settle- 
ment is  in  the  parish  to  which  she  was 
removed.     Rex  v.  Leighf    DougL  46; 
Rex  v.  Hincksworthf  Dougl.  46,  n. 

X.    Of  the   settlement    ojr    chii^ 

OREN. 

(a)  General  rules. 

1.  Children,  whether  legitimate  or 
bastard,  living  with  their  mothers  for 
nurture,  but  Saving  a  different  settle- 
ment from  her,  are  to  be  maintained  by 
their  own,  not  their  mothers'  parish* 
Simpson  v.  Johnson^  Dough  7 ;  Rex  v« 
HemUngton^  Id.  9. 

a.  A  child  may,  after  attaining  twenty- 
one,  derive  a  new  settlement  from  its 
parent,  provided  it  remain,  at  the  time  of 
its  acquirement,  a  member  of  the  fether'a 
family  with  an  unbroken  continuance. 
Rex  V.  Roach^  6  T.  IL  247. 

(b)  Of  emancipation. 

1.  A  child,  not  an  adult,  does  not,  by  a 
separation  from  his  fether^s  family,  cease 
to  be  a  part  of  it ;  and  so  long  as  he  re- 
mains a  part  of  it,  the  father's  settlement, 
though  acquired  since  the  separation,  is* 
communicated  to  him.  Before  he  can  be 
said  to  be  emancipated,  he  must  either 
have  obtained  a  settlement  for  himself 
have  become  the  head  of  a  family,  or  at 
most,  must  have  arrived  at  an  age  to  set 
up  for  himself.  Rex  v.  The  Inhabitants 
of  Of  church,  3  T.  R.  114. 

U.  A  child  is  not  emancipated  by  sepa- 
ration from  his  parent,  and  therefore, 
follows  the  parent's  settlement  as  a  part 
of  his  family,  until,  i.  He  is  of  age: — 
2.  Has  married :— 3.  Has  gained  a  settle- 
ment for  himself  :'^4.  Or  has  contracted 
a  relation  inconsistent  with  the  relation 
of  parent  and  child,  and  by  which,  there- 
fore, the  parent  loses  all  authority  over 
him*  Rex  v.  The  Inhabitants  of  EdgC' 
vjorth,  3  T.  R.  353 ;  Same  v.  The  Inhabi- 
tants ofWitton-cum-TwambrookeSy  Id.  355. 

3.  The  children  must  be  emancipate  at 
the  commencement  of  his  contract  for  that 
particular  year's  service  under  which  the 
settlement  is  sought  to  be  obtained*  The 
ch^'s  entering  into  a  contract,  by  which. 


(c)  In^ihe'  c^ic  where  the  father  is  at- 

tainted. 

A  father  who  gtidned  a  settlement,  was 
attainted  for  felotiy;  he  married  after- 
warcls  and  had  child  ran,.-  but  received  no 
pardon.  The  settlement  was  communi- 
cated to  the  childrien.  Rex  v.  St.  Mary 
Cflr(i^,  6  T.R.  116. 

(d)  Of  the  fivtdehee  nedesiary  to  establish 

tlM  settlement. 

(d  1)  FreswH^ptict  txndence. 

1 .  The  place  of  a  legitimate  child's  birth 
is  primdfack  its  place  of  settlement.  Rex 
V.  Heatm  Ifdrrk, «  T.  R.  653; 

s.  Proof  of  tha:  father's  settlement, 
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if  completed,  he  may  gain  a  settlement, 
and  thereby  become  emancipated,  does 
not  qualify  the  parent  for  obtaining  one. 
Rex  V.  New  Forest^  5  T,  R.  478 ;  Rex  v. 
Cowkoneybome^  10  East,  88. 

4.  The  mere  circumstance  of  a  volun- 
tary sepamtion  by  a  child  when  of  full 

.age,  who  was  thereby  put  out  of  the  pa- 
rent's coBtroul,  was  held  such  an  eman- 
cipation as  prevented  the  communication 
of  a  new  parental  settlement.  Rex  v. 
Roach,  6  T.  R.  847. 

5.  A  son  enlisted  at  the  age  of  sixteen 
into  the  same  regiment  of  militia  in  which 
his  fa&er  was  serving  as  a  Serjeant,  and 
lived  with  him'  until  the  age  of  twenty- 
three,  the  father  receiving  his  pay.  Held, 
that  he  followed  the  fiather's  settlement 
acquired  during  such  time.  Rex  v.  Wo- 
bum,  8  T.  R.  479. 

6.  A  child  is  severed  from  the  parent's 
fkndily,  "whe^e  it  becomes  the  head  or  part 
of  another  fahiHy  by  marrying.  Rex  v. 
Everton,  1  East,  5^6. 

7.  Every  separation  in  fact,  does  not 
amount  to  an'  emancipation,  although  it 
occurs  after  the  age  of  majority;  thus, 
where  it  is  for  an  occasional  purpose, 
such  as'  going  out  for  a  few  weeks  in 
harvest.     Rex  v.  Sowerby,  s  East,  376. 

8.  Marriage  seems  necessary  to  make 
a  child  the  head  of  a  family,  when  there 
is  no  separation.  Rex  v.  Soxverby,  3 
East,  376. 

9.  If  a  child  has  separated  during  its 
minority,  and  continue  ap  aflet'^it  has 
attained  the  age  of  discretion,  it  is^  eman- 
cipated. Rex  V.  StanwiXj  5  T.  R.  670 ; 
Rex  V.  Cotohoneybourne,  10  East,  88. 
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prima  fade  establishes  that  of  the  mm. 
Rex  V.  Stone,  6  T.  R.  56. 
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I.  Relative  to  the  coMMmioHC&s 

OF. 

(a)  Jurisdiction  of. 
(a  1)  Subjects  of,  p.  896. 
(a  8)  How  exercised,  p.  896. 

(b)  Decrees  of. 
(b  1)  Duration  of,  897. 
(bs)  Removal  bf,  by  certiorari, 

P-897- 

n.  Relative  to  assessments  to. 
(a)  Who  are  liable  to,  p.  897. 

HI.  Pleadings  relative  to. 

(a)  Averment  that  a  sewer  is  com- 
'  »«»»>  P-  ^97- 


I.  Relative  to  the  comvissioners 

OF. 

(a)  Jurisdiction  (f. 
(a»i)  Subjects  of* 

1.  A  commission  of  sewers,  unless 
within  two  miles  of  London,  extends  only 
to  navigable  streams.  Yeaw  v.  HMtnd, 
3Blk.  717. 

3.  The  jurisdiction  of  commissioners 
of  sewers,  is  not  limited  to  cases  where 
the  .sewef  communicates  directly  with  the 
sea.  They  have  jurisdiction  over  a  sewer 
communicating  with  a  navigable  river, 
though  above  the  point  of  the  ebb  and 
flow  of  the  tide,  if  the  place  over  which 
the  jurisdiction  is  exercised  be,  or  be 
likely  to  be  benefited  by  the  sewer.  Dore 
v.  Gray,  3  T.  R.  358. 

(.a  3)  How  exercised. 

The  commissioners  of  sewers  under  33 
Hen.  VIII,  c.  5,  mtist  present  the  lancb 
of  levels,  &c.  to  be  benefited  by  sea 
walls,  &c.  by  juries  summoned  upon  a 
precept  directed  to  the  sh^riflf,  and  by  him 
summoned  from  Uie  body  of  the  county. 
Tlie-jury  must  be  swcmi  in  coiAt,  and 
present  upon  the  testimony,  of  witnesses. 
Re»  ir.  Conmitaioaers  cfSenefsfor  Somer- 
setshire, 3  Smitb|  105;  7  East,  71. 
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(by  Decreet  of, 
(b  1)  Duration  of.  < 

The  words  in  the  st  23  Hen.  Vni, 
c.  5,  8.  17, — **  laws,  acts,  decrees,  and 
ordinances,"  and  the  words  in  the  st  13 
Eliz.  c.  9, — **  laws,  ordinances,  and  con- 
stitutions," are  used  to  express  the  same 
things ;  the  duration,  therefore,  of  the 
decrees,  &c.  of  commissioners  of  sewers, 
depends  upon  the  provisions  of  the  latter 
statute.  Rex  v.  The  Commissumers  of 
Sewers  for  Somerset^  9  East,  109. 

(b  2)  Removal  of,  by  certiorari. 

The  preponderance  must  be  very  strong 
against  the  propriety  of  an  order  of  com- 
missioners of  sewers,  to  induce  the  court 
to  grant  a  certiorari  to  remove  it,  since 
by  delay  the  country  may  be  inundated. 
Hex  v.  The  Commissioners  of  Sewers  for 
tie  Western  Division  of  Somersetshire^  8 
T.R.  31a. 

.II.  Relative  to  assessments  to. 

-    (a)  Who  are  liable  tq.  - 

I.  Those  only  are  liable  to  be  assessed 
by  the  commissioners  of  sewers,  who  de- 
rive, or  or  likely  to  derive  benefit  from 
the  work  in  question.  Masters  y.ScroggSy 

3  M.  &  S.  477. 

s.  The  level,  and  not  the  persons  bound 
by  tenure  or  otherwise  to  repair  a  sea 
bank,  must  repair  it  when  destroyed  by 
unavoidable  accident  Rex  v.  The  Com- 
missioners of  Sewers  for  the  Western  Divi- 
sioB  of  Somersetshire^  8  T.  R.  31s. 

III.'PLEADrKGS    relative   TO. 

(a)  Averment  that  a  sewer  is  common. 

It  seems  that  it  will  be  presumed  that 
a  place  alleged  in  pleading  to  be  a  sewer, 
is  a  common  sewer;  at  all  events  it  will, 
if  it  be  further  alleged  that  the  tide  ebbs 
and  flows  there^  Dore  v.  Gray,  2  T.  R. 
358. 


SHEEP-STEAUNO. 

Statutes  relative  to. 
(a)  14  Geo,  II,  c.  6.  s.  !• 
The  at.  14  Geo.  II,  c.  6,  s.  1,  takes 
away  clergy  fifom  those  who  are  convicted 
of  sheep-stealing.  An  outlawry  is  a  con- 
viction within  the  meaning  of  the  statute. 
Rex  V.  YandeU,  4  T.  R.  521- 
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L  Relative  to  the  ojfice  of. 

(a)  Jtformation  for  refusing   to 
serve,  p.  899. 

IL  Relative  to  his  rights. 

'  (a)  To  fees  and  remumerdtion. 
(ai)  Under   29  E&u    c.  4, 

p.  899. 
(a  8)  Under.  43  G40.  Ill,  c.  99, 

P-  899- 
(a  3)  On  a  capias  tttlagatumf 

p.  899. 

(a  4)  Under  an  extent^  p.  900. 

Ijkg)  For  incideniaLtapenses, 

p.  ^00. 

(^^  Amount   of,    how  regu^ 

lated,  p.900; 

(a  7)  When  entitled  to,in  point 

of  time,  p.900. 

(a  8)  Who  are  liable  f  or,  p.goo. 

(a  9)  Whether  ittvaHd^ted  by 

a  compromise,  p.900. 

(a  10)  Whether  invaHde^ed  by 

the  invalidating  of  the 

original    proceedings 

0. 900.  fi 

(all)  Of  the  action  for^-^ 

parties  to,  p.  900. 

(a  12)  Of  the   action  for,"^ 

declaration,  p.900.    ' 

(a  13)  Of   deducting  for,    p. 

900. 

(a  14)  Cf  the  execution  for^ 

p.  90I: 
(a  15)  As  between  tvx>' sheriffs, 

p.go^' 

III.  Relative  to  his  privileges. 

(a)  To  the  protection  of  the  court. 
(al)  In  the.  case  if  contending 

parties,  p.  901. 
(a  2)  In  the  case  if  a  bank- 
rupti^t  p.ftoi, 

(b)  To  have  an  entry  of  bail  struck 

out,  p.  901. 

IV.  Relative  to  hijs  RifruRir. 

(a)  When  made. 

(a  I)  Rule  of  K.  B.  relafke  to, 

p.  90*. 
(aft)  Where  thi  rule  to  return 
expires  in  vacation,  p. 

,  (b)  Of  enlarging,  tkt   time  for 
•  r  making,  p.  902.- 
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(e)  AmmidmeiU  of^  p.gos. 

(d)  Conciimve  nature  of» 

idi)  In  rdaiim  to   Un^lf, 

(d  fl)  In  relation  to  third  per- 
sons^ p.  902. 

(e)  ImpUcation/rom^  p.  gofi.    . 

if)  Remm  of  a  rescue, 
(f  1)  Its  form,  p.  90a. 

(g)  Return  to  a  ^Dendkumi  exponas f 
p.  903. 

(h)  A  false  return  definedin  a  par- 
tiadar  msiancey  p.  902. 

Q)  MisceUaneous^  j>.  903. 

y.   R&&AYXVB  TO   IW<)lHi}ITXOnS   BIT. 

(a)  Their  loperation  in  law,  p.  90s. 

(b)  Summary.  Juri$^tion    •ver, 

VI.  RBtA-nvg    TO    lan    XKi>6as]i- 

|CBjrT9  CV    WRITS. 

V 

<^)  ImpUcationo/ndtUveryfrom^ 
p.  903- 

VII.  Rblatitb  to  salbb  bt. 

(a)  Implied  contKtion  relative  to 
titlcy  p.  903. 

VIII.  Relative  to  cobtracts  bt. 

(a)  A  promise  to  sell  to  an^  no- 
minee, Pr^3- 

IX.  Relativik  to  services  upow. 

(a)  Wheats  made,  p-d^d. 

(b)  Qnmhommaiis* 

X.  Relative  to  his  liabilities. 

(a)  "Far  not  taking  v  baH-hond. 
(ai)  Ertent  of  p.903. 

(b)  For  the  penalties  ofextortvim. 
(bi)  jPr'e/Si«Mkiiy^«j»,p.903. 

(/c)  Tor ti«ptf($^  oi/hmc4ise,  p.  903. 

Qd)  Jar  iifl  aets^  Us^mm^ 

pointed  qfiesrs* 
.    <4i)  Whenkdtie,  p.903; 
(d  2)  Bdekace  to  corniest  him 
wiih,  p,  90». 

1(e)  iRcr  themcts  of  a  special  bail^, 

p.903.  .    - 

ff)  Rr  the  ^»ch  ^  the  haUifofa 
.Joponehistp  p.  904. 


XI.  Of  rROGBRtuytfs  a^aibst^    ib 
oebbral. 

(a)  Cfmikighimto  return  a  writ, 

P-904- 

(b)  FornegleiftngtoretumaxDritf 

p.  904; 

(c)  Irregularity  vt,  loaioer  of,  p. 

904. 

XII.  Of  PRoeEEDtieres  aoairst,    ib 

RELATtOlr  'TO   BAIL. 

(jk)  Whether  against  the  sher^  or 
the  bai^f  ^  u  JroMchise, 
p.904- 

OdOffherule  to  retumthe  mrit. 
(b  1)  Whethernecessary,^-^j^ 
(b  d)  When  issuable,  p.  904. 
(b  3)  /{^fvmf^^rr^OyVil^fnadr, 

^"     ^P-964- 

(b4)  Ccmrw  ^  proceeOng 
where  notice  is  gioen 
that  the  wrkis-^ldst, 
^md  the  defemdmU  is  ia 

X^\^tiemki0hi$iginihtboA. 
(ea)  WhsniseuMe,p.9H^ 
(ca)  TMdqf,  o.go^. 

(c4)  Time  allotted fy,  p.  905. 

(^  Qff^  attachment  against. 
(d  1)  Preftmtwwtci  to,— 1.  e*- 

ception  to  bml, — Q.Mr- 

ric«,  p.905. 
(ds)  Haw  obtained, — hgagHo' 

^  of  service,  p.  905. 
(d^)  Motion  far,  xaksn  made, 

P'  905. 
(d4)  Defence    tOj — -^fretions 

JustifitaHon  tfbail,  p. 

905. 
(d5)  Defence    to,  —  preoimss 

surnender,  p.  9^5" 
(de)  Defem:e  to,^'Hlegidiiy  of 

thearrest,  p.  906. 
(d7)  Defence  to, — irregularity 

tn  tke  previous  proceed^ 

i^gs,  p.  906. 
(d8)  Disdusrgsef,^ermsof, 

p.  906. 
(dg)  Dischwrgetf^'^^  death 

of  the  plamt^p.  907. 

j[e)  Irregidanties,  im  waiver  4fp 

if)  Wmimr 

M  rel^um  io  MT 
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(fi)  Bydeb^,  p.  907. 

(f  2)  By    accepting    security ^ 

XIIL  Or  Actioi^ift  AOATN8T. 

(a)  ForabreackqfiuiyingeiieraL 
(a  1)  Pifriiei  tOf  p.  907* 

(b)  For  o/oZfif  tehem. 
(b  1)  Evidence^  in,  p.  907. 

(c)  /or  extortum. 
(c  1)  Declaraiion,  p.  907. 

(d)  Jbr  l^oying  cfh  the  property  vf 

a  hatdnripi. 
<dl)  Formaf^  P-QO?- 

XIV.    Of    joint    vrocekdinos    a-* 

6AIKST    HIHSBLT    AVD    BIB 
OFFICER, 

(a)  li^iirier  32  Geo.  llr  c.  «8^  p^QoS. 

XV.    USLATITE    TO    THE    SHERIFF'S 

OFFICERS. 

(a)  Their  duties. 

(ai)  Tomak^  4ifidM^  rf  the 
setvice  <^  pnfctsSf  p. 
908. 

(b)  Autiofity  4f^  kona  depktedy  p. 

(c)  Authority  qfy  haw  executeij  p. 

90B. 

(d)  Summary  jurisdiction  oioer. 
id\)  Under  the  Lards'  Act, 

p.  908. 

XVf.   Relative  to  thA  old  and 

NEW   SHERIFF. 

(a)  Return  to  a  writ^  by  whom 
nrndCf  p.  908. 

XVIL  Relative  to  the  old  she^ 

'  RIFF. 

(a)  ()f  caOingfor  the  return  of 

process^  p.  908. 

(b)  Of  ruHughim  to  bring  m  the 

ihehi3y^  p.  908. 

(f)  (yotittching  Mm  for  not  bring- 
ing hi  fw  body. 
<c  1")  Whefi  rukd  on  the  last 
dt^  of  the  term  pre-  \ 
ceding,  SfC,  p.  908. 

id]  Mode  df  proceeding  where  he 
hoM  parted  ^th  a  levy,  p. 
j9K)8. 


XVnl.    RltATlt*'    •«>       THt       neW 

SHERIFF. 

(a)  LiabUiiy  of,  for  the  escape  (f 
aprisoner,  p.  908. 

XIX.  Relative   to    the   under- 
sheriff. 

(a)  Appointment  of  more  than  one^ 
whether  aUorwabU,  p*  9O9. 


I.  Relative  to  the  office  of. 

(jl)  Infi^rmafiffi^ for  r^^sit^gtp, serve.  , 

Acrin^ioal  itS&rnmAm  waoi  gratited 
for  refusing  the  office  of  shwiff ;  because 
the  public  good  required  that  the  office 
should  not  mmain  vacant,  and  tter^re 
that  Uie  matter  should  be  detennined  by 
a  more  speedy  process  than  indictment 
which  prmd>ty  would  not  be  determined 
tip  just  before  the  expiratton  of  the  year. 
Jkx  v.  Woodrow^  a  T.  R.  7Si.  .        . 

n.  Relative  to  Hid  rights. 

(a)  Tofees  and  remuneration. 
(ai)  Under  ^^tXiz.  c.4. 

Powidsgets  the  only  l«»te^  nhfcb  the 

sheriff  is  entitled,  under  the  •tttate'29 
Eliz.  c.  ii>  Woodgate  v.  Knntchbull^  t 
T.  R.  148. 

(a'2)  Under  43  Geo.  Ill,  c.  99. 

l%e  sheriff  is  entitled  to  levy  costs 
-under  43  Geo.  Ill,  c.99,  on  an  extent 
ag&lnst  R  cejjector  of  taii^ ;  and  Dib  she- 
riff's poundage  is  included  in  the  word 
charges,  and  may  be  levied;  and  it  is 
payable  where  the  money  is  paid  ih,  before 
a  venditioni  exponas  has  issued,  although 
tbejproceeding  is  obviated  l^er^y.  JR^ 
▼«  CoSihgridge,  3  Price,  d8o^. 

(as)  On  21  capias  uilagatum* 

V^here  the  law  ino^poses  a  duty  upon 
an  officer,  he  cannot  claim  a  remunera- 
tion for  lulfiffingit,  unless  the  law  has  ex- 
pressly conferred  snch>  right  The  she- 
riff's right,  therefore^  to  poundage,  lests 
entirely  upon  the  positive  ennctmeats  of 
statutes ;  within  which  be  must  bring 
himselfy  in  every  case  where  he  claims 
poundage  for  executing  a  writ  A  capias 
utiagatum,  on  mesne  process  in  a  private 
suit,  is  not  ''  an  extent  or  executioi),^ 
withih  the  meaning  of  99  tliz.  c.  4 ;  in 
its  original  fornv  it  is'  for  the  punishjnent 
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of  the  party's  cootumacy,  and  oot  for  the 
payment  of  a  debt ;  there  are  no  means  of 
estimating  the  sheriff's  right  to  poundage 
under  it,  for  the  whole  of  the  defendant's 
goods  are  to  be  taken,  and  not  property  to 
pifch  an  amount.  Therefore,  the  sheriff 
is  not  entitled  to  pouidage  under  the  stat. 
Eliz.  for  executing  such  writ  Graham  v. 
Grill,  3  M.  &  S.  394. 

(a4)  Under  an  extent. 

The  sheriff  ia  not  entitled  to  poundage 
upon  stamps  in  the  possession  of  a  dis- 
tributor seised  under  an  extent  Rex  v. 
ViUen,  Wightw.  95. 

(a  5)  For  incidental  expemet. 

1.  The  sheriff  cannot  claim  the  ex-r 
pense  incurred  in  keeping  an  officer  in 
possession  of  goods  seized  by  him  under  a 
writ  No  statute  has  given  him  that 
right     Graham  v.  GriU,  3  M.  &  S.  894. 

3.  The  sheriff,  besfdes  his  poundage, 
char^  5  per  cent,  for  an  auctioneer  to 
self  malt;'  the  charge  was  disaHowed. 
Rex  y:  Crackenthorpey  3Ai|St4i3. 

'     (1^)  Amemnt  ofi  ha^r^niatmL 

Tlie'fees  of  the  sheriff's  officer  for  mak- 
ing an  arrest,  are  to  be  i«gulated  by  the 
court;  and  a  regulation  by  the  sessions, 
though  acted  upon  for  a  long  time,  is  a 
nulHty.    Boldero  v.  Maue,  3  T.  R.  417. 

(a  7)  When  entitled  to,  in  point  of  time. 

Not  (to  poundage)  until  the  goods  are 
^Id.    Lofit  433. 

(a  8)  Who  are  liable  for. 

1.  Before  the  statute  43  Geo.  Ill, 
c.  46,' the  sheriff  might  have  brou^t 
debt  against  the  plaintiff  for  poundage 
under  an  execution  at  his  suit  That  sta- 
tute provides^  that  the  *  fdaiatiff  may, 
where  his  execution  is  afpainst  the  goods, 
&c.  levy  the  poundage  over  and  above 
the  sum  recovered.  This  has  not  changed 
the  former  rights  of  the  sheriff^  since  the 
act  passed  to  give  a  boon  to  the  plaintiff, 
and  entitle  him  te  levy  ^lat  in  which  he 
stands  indebted  to  the  sheriff.  Rawstome 
V.  Wilkiman,  4  M.  &  S.  S56. 

3.  If  on  an  extent  issuing  against  the 
acceptoia  of  bills  of  exchange  drawn 
in  fevour  of  officers  of  the  crown,  for 
public  money  received  by  the  drawers,- 
and  ^emitted  by  them  to  the  acceptors 


for  the  .purpose  of  levying  the  crown'a 
debty — the  drawers^  after  the  execution  of 
that  process,  take  up  and  pay  the  bills,  they 
are  not  liable  to  pay  the  sheriff's  poundage 
on  the  levy.  And  the  sheriff  hmng  re- 
tained, under  an  order  of  the  court,  a  sum 
for  poundage  in  his  hands,  will  be  ordered 
to  restore  it  to  the  assignees  of  the  bank- 
rupt acceptor's  estate.  JSemMe,  that  what- 
ever be  due  to  the  sheriff  for  poundage,  in 
such  a  case,  should  be  paid  by  the  crown. 
Rex  V.  Freme,  3  Price,  58. 

(a9)  Whether  invalidated  by  a  campr^ 

mtee. 
A  sheriff  who.  levies  undttr  a  writ  of 
execution,  is  entitled  to  his  poundage,  not- 
withstanding the  parties  afterwards,  and 
before  eale,  eompromise  the  debt  Akkim 
V.  WelU,  6  T.  R.  470. 

(a  10)  Whether  invalidated  by  the  mva- 
Udating  of  the  original  proceeding. 

The  Stat  39  Ells.  c.  4,  enacts,  that  the 
sheriff  shall  be  entitled  to  poundage  upon 
such  sum  as  he  shall  levy  or  extend  **  and 
deliver 'In  execution."  Notwithstanding 
these  latter  words,  the  sheriff  may  claim 
poundage  in  a  case  where  he  has  levied 
under  an  execution,  which,  together  with 
the  judgment^  is  afterwards  set  aside  for 
irregularity  in  the  plaintiff,  and  the  pro- 
ceeds restored.  If  the  sheriff  has  levied 
regularly,  he  cannot  be  affected  by  the 
irregularity  of  the  antecedent  proceedings. 
Rawstome  v.  Wilkinton^  4  M.  &  S.  a^; 
Lofil.  353,  contra. 

(ail)  Of  the  action  for, — parties  to. 

An  action  for  foes,  under  the  statute 
39  £lia.  c.  4,  must  be  bitMigfat  in  the 
name  of  the  sheriff,  not  the  ba^ff.  Wood^ 
gate  V.  KnatcUmlly  3  T.  R.  155. 


(ate)  Cf  the  action for^' 

A  judgment  by  defoult,  in  an  actioQ 
for  non-payment  of  sheriff^  poundage, 
brobght  by  die  plaintiff  in  an  execution^ 
win  not  be  reversed,  because  the  declara- 
tion does  not  aver  die  amount  of  the 
poundage,  and  notice  thereof  given  to  the 
defendant    FuUin  v.  Stokes^  3  H.  B.  313. 

(a  13)  0/ deducting  for. 

The  sheriff  selling  ond^  tLvenditiotn 
exponas^  is  not  entitled  to  deduct  any  things 
either  for  extra  expenses  or  poundage,  or 
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to  return  such  a  .deduction.  He  must  i 
make  a  return  of  the  whole  sum  produced 
by  the  tale,  when  the  court  order  it  to  bfe 
iracid  over,  deducting  poundage;  aitd  he 
must  move  the  court  for  any  extra  allow- 
aaee  to  which  he  may  he  entitled.  Rex 
V.  Jtmesy  1  Prices,  905. 


him  to  file  a  bill  of  interpleader. 
George  v.  Birth,  4  Taunt.  585. 
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■  (til 4)  Offhetatenttinnfor. 

Where,  on  a  mandamus  to  admit  a  free- 
man, the  party  pleads,  and  damages  and 
costs  are  given  to  the  prosecutor,  he  is  en- 
titled to  levy  in  execution  for  the  sheriff's 
poundage  also,  under  43  Geo.  Ill,  c.  46. 
Rex  V.  Mayor  of  Glamorgauy  2  Smith,  8. 

(u  15)  As  between  two  sherds, 

1.  Where  two  extents  issue  into  dif- 
ferent counties,  the  sheriff,  who  completes 
his  levy,  is  entitled  to  full  poundage. 
Rex  V.  Caldwell,  1  Anst.  279. 

s.  Two  extents  issued  into  different 
counties,  and  both  sherifls  levied  to  the 
whole  amount.  Upon  the  levy  of  the 
one,  the  debt  was  paid.  This  sheriff  is 
entitled  to  bis  ibU  poundage.  Rex  ▼. 
Fry,  «  Anst.  358. 

3.  Two  extents  issued  into  difierent 
counties  for  the  same  debt;  bodi  sheriffs 
8ei2)ed  goods ;  the  debt  was  paid  to  the  one 
before  screjiditumi  exponas  issued  to  eiUier. 
He  shall  have  the  whole  poundage.  Rex 
\.  Barbery  3  Anst»7i7.  But  where  the 
debt  was  paid  to  the  oflScerrof  the  crown  j 
immediately,  although  by  cdmpulsiOR  of 
the  one  levy,  the  poundage  was  appor- 
tioned between  the  shenfls.  Rex  v.  Fry, 
3  Anst.  718,  n. 

4.  Two  extents  having  issued  against 
A,  and  an  extent  in  lud  into  another 
county,  against  B.  for  die  same  sums,  B. 
paid  the  whole  debt,  giving  notice  to  the 
sheriffto  retain  the  money,  till  the  legality 
of  the  extent  in  aid  was  tried.  Afterwards 
A.  paid  part  of  the  money  to  B.  in  conse- 
quence of  arrangements  amongst  them- 
selves. The  sheriff  who  took  the  inquisi- 
tions iqg^ainst  A»  is  not  entitled  to  any 
share  of  the  poundage..  Rex  v.  Bos^eSf 
Wi^tw«  116. 

lU.  Relative  to  his  privileges. 

(a)  To  the  protettkn  of  the  cfmrt. 
(a  1)  In  the  cau  of  contending  partief. 

The  court  will  protect  a  sheriff  between 
two  contending  parties,  without  putting 

VOL.    II. 


(a  2)  In  the  case  of  a  bankruptcy, 

1.  Where  a  sheriff'  behaves  fairly,  and 
prays  the  assistance  of  the  court,  he  shall 
not  be  put  to  try  a  question  of  the  bank- 
ruptcy of  the  defendant,  between  his 
assignees  and  the  plaintiff,  at  his  own  ex- 
pense.    Raines  v.  Nelson,  2  Blk.  ii8i. 

9.  A  sheriff  acting  fairly  under  a  writ, 
without  notice  of  any  act  of  bankruptcy, 
will  be  protaetod  when  aued,  unless  in- 
demnified, and  a  nominal  defendant  only. 
Aldridge  v.  Ireland^  \  Taunt  274. 

(b)  To  have  an  entry  of  bail  struck  out. 

Where  bail  above  are  p^t  in%but  not 
justified,  and  the  sheriff  being  fixed  brings 
an  action  on  the  bail  bond,  to  which  the 
defendant, pleads  comperuit  ad  diem;  the 
court  will,  on  motion  by  the  sheriff,  order 
the  recognizance  of  bail,  in  the  original 
action,  to  be  struck  off  the  file,  though  the 
defendant  allege  that  the  sheriff  was  fixed 
through  his  own  negligence ;  for  that 
should  bcJtfaa  aolnsct  oi  m&Aon  to  stay  the 
proceedings  on  the  bail  hfmd.  Leigh  v. 
Bartles,  i  Mans,  ^ap;  6  T^aunt  i^. 

IV.  Relative  to  his  eetuun.    . 

(a)  IT  hen  made* 
(a  1)  Rule  ofK,  B.  relative  to. 

Rule  relative  to  the  returning  of  writs 
l^y  sheriffs,  and  motions  for  attachments 
on  neglect.    K.  B.  Mich.  32  Geo.  HI, 

4T.  R.496* 

(a  3)  Where  the  rule  tQ  return  expires  in 

vacation. 

1.  The  rule  of  K.  B.  M.  39  Geo.  HI, 
4T.R.  496,  only  applka  where  the  rule 
expires  in  term  time,  and  hafore  the  la^ 
day  of  term.  If,  tiMnfoe,  a  rule  to 
retom  a^. /a.  expires  invao^n*  the 
sheriff  hat  till  the  first  day  of  next  term, 
and  all  that  day  to^file  his  return.  Rex  v. 
Th€Shmf(fBefkSySfMA,^\  1  Smithy 
427. 

2.  Where  a  rule  to  retom  a  writ  issued 
out  of  C.  B.expires  in  vacation,  the  sheriff 
must  file  it  at  the  i*etum,  and  cannot  wait 
till  the  ensuing  term;  the  C.B.  office  being 
open  during  the  vacation.  Rej^  v.  Sheriff 
ofMiddleseXy  1  Mars.  270;  5  Taunt.  647, 
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(b)  Of  enlarging  the  Hmt  for  making. 

1.  Time  for  returning  a  writ  will  not  be 
granted  for  the  mere  askings  withoot  eufli* 
cient  cause  shewn.  WeUs  v.  Fkhnany 
7  T.  R.  174. 

2.  Where  the  sheriff  shews  reasonable 
grounds  for  doubt,  whether  he  ought  to 
execute  a  writ  at  the  suit  of  a  private  per- 
son, on  an  extent  of  the  crown,  for  revenue 
duties ;  the  court  will  enlarge  the  time  for 
making  his  return  to  the  former  writ,  that 
the  doubt  may  be  litigated  in  the  £x> 
chequer.     WtUs  v.  Pkkman,  7T.R-  174. 

(c)  Ameudmeat  of 

If  te  a  writ  of  venditioni  exponas  ibr 
goods  already  taken  in  execution,  with  a 
clause  of  Ji. fa.  for  the  residue,  the  sheriff 
return  that  he  has  made  of  the  said  goods 
fiol.  but  omit,  by  mistake,  to  return  imZb 
bona  to  Xheji.fa.f  the  court  will  allow  die 
sheriff  to  amend  the  return,  and  will  set 
•side  an  attachment  issued  against  him  for 
not  making  the  return.  Re9  v.  Sheriff'  of 
Monmouth,  1  Mars.  344. 

(4)  Ccnciudoenaimrejof, 
(d  1)  In  rehtion  4o  kinue^. 

The  return  of  the  sheriff  is  conclusive 
against  him,  since  thereby  he  recognizes 
the  act  done  as  his  own ;  therefore  |ie  is 
liable  to  treble  damages  at  the  suit  of  the  | 
party  grieved,  under  stat  89  £liz^  c.  4, 
if  it  appear  by  his  return  that  greater  fees 
have  been  taken  in  executing  a  writ  than 
are  allowed  by  that  statute,  floodgate 
v.  Knatchbulif  2  T.  R.  148. 

(d  q)  III  relation  to  third  fermu. 

No  averment  can  be  taken  in  pleading 
against  the  sheriff's  return.  Harrington 
V.  Taylor y  15  East,  37B.  If  ftdse,  the 
remedy  is  by  action.     Lofft.  371. 

(e)  Implication  from. 

1.  In  case  for  malicioudy  ihiing  out  an 
aUas  fi.  fa*  after  a  sufficient  levy  under 
the  first,  the  sheriff's  return  indorsed  on 
the  two  writs,  stating  that  he  had  for- 
borne to  sell  under  the  first,  and  had  sold 
under  the  second  at  the  request  of  the 
now  plaintiff,  .were  held  prima  facie  evi- 
dence of  the  £^t  so  returned.  Gilford  v. 
Woodgate,  1 1  East,  297. 

2.  The  sheriff's  return  to  a  f.fa.  that 
he  has  levied  the  money,  fumi^es  no 


proof  that  he  has  paid  it  over  to  the  cre- 
ditor.   Cator  V.  Stakes,  1 M.  &  S.  599- 

(f )  Return  of  a  rescue. 
,  ^         (f  1)  Its  form. 

The  sheriff  is  the  only  officer  knovn  is 
the  court.  Therefore,  if  be  return  a  rescue 
it  must  be  that  the  rescue  waa  from  his 
custody,  though,  in  point  of  fact,  it  was 
from  the  bailiff's.  VToodgate  v.  Knatci[- 
bull,  2T.R.  156. 

(g)  Return  to  a  venditioni  exponas. 

It  is  not  a  contempt  in  the  sheriff  to  re* 
turn  to  a  venditioni  exponas  that  the  goods 
remain  unsold  for  want  of  buyers.  Leader 
V.  Danversy  1  B.  &  P.  359. 

(h)  A  false  return  defined,  in  a  partictdar 

instance. 

Return,  non  est  inventus,  with  the  name 
of  the  sheriffs  of  the  last  year,  is  a  false 
return  by  the  sheriffs  of  the  present. 
Lofil.83. 

i^  Misoelkmeotts. 

The  court  will  not,  on  the  motion  of  th# 
defendant,  compel  Uie  sheriff  to  give  % 
specific  return  of  the  particulars  and  pro- 
ceeds of  goods  sold  under  9.^.  fa.,  on  the 
ground  that  his  officer  lias  wasted  the 
goods.  WiUett  v.  Sparrow,  2  Man.  993; 
6  Taunt  576. 

V.  Relative  to  inquisitions  by. 
(a)  Their  operation  in  law* 

1.  An  inquisition  made  l^  a  sheriff*a 
jury,  for  the  purpose  of  ascertaining  who 
was  eatitled  to  thie  propesty  of  gipods  takw 
uader  an  execution,  is  not  admissive  evi- 
dence /even  against  the  «h«riff»  i&  an  actiMi 
of  trover^  bnwpN;  by  the  party  in  whom 
fevour  theiQCui»itios^Ka»fiHiiMi»  LaOtam 
V.  Earner,  9  H.  B.  437. 

2.  The  return  4o  a  writ  made  by  tlit 
sheriff  is  at  his  peril;  if  false  ke  is  wle, 
though  made  in  pursuaace^f  an  inquisition 
taken  4^y  him.  Such  inqutaitioii,  bowevBr^ 
will  protect  him  from  vindictiTe  daousea, 
since  it  proves  that  his  return  was  bond 

fide.    Olossop  v.  Fok,  3  M«  &S.  175. 

(b)  Summary  Jurisdiction  ooer. 
The  court  have  no  jurisdictioB  over  an 
inquisition  taken  by  the  sheriff  for  hia  owa 
indemnitv.  Roberts  v.  Thomas,  6T.  R .  Wi 
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VI.  RlLATIVK  TO  HIS  IKDOIISBMKHTI 
.     OK   WRITS.     ^ 

(a)  Implication  of  a  delivery  from. 

In  debt  for  an  escape  against  the  sheriff, 
the  indorsement  on  tibe  writ  of  non  est  in- 
venivsy  is  sufficient  evidence  that  it  was 
delivered  to  the  sheriff.  Blotch  v.  Archer , 
Cowp.  63* 

VIL    RELATIVE  TO  SALES  St. 

(a)  Implied  condition  relative  to  title. 

A  sheriff  selling  goods,  impliedly  un- 
dertakes that  he  does  not  know  that  he  has 
BO  right  to  sell  them.  Peto  v.  BladeSy 
5  Tamit  657. 

VIII.  Relative  to  contbacts  by. 

(a)  A  promise  to  sell  to  any  nominee. 

An  action  does  not  lie  against  the  sheriff 
upon  a  protanise  to  execute  a  bill  of  sale  to 
the  plaintiff  ^s  nominee.  Cameron  v.  Rey- 
luddsy  Cowp.  406. 

IX.  Relative  to  services  vpok, 

(9)  Where  made. 

The  offices  of  the  agents  fot*  the  under- 
sheriffs  of  London,  Middlesex,  and  Surrey, 
are  considered  as  the  office  of  the  under- 
sheriffs.    Rex  V.  Colesy  DougL  420.    . 

(b)  On  whom  made* 

Service  of  k  rule  to  return  a  writ  on 
the  under'^hmfTs  agent  in  town,  is  not 
goodsenri^e»   lie«  v.  Colw,  DougL  4d0^ 

X.   RELATIVE  TO  RIS  LIABILITISS* 

(a)  For  ma  iiJdng  a  haiWhond. 

(a  1)  Extent  of. 

Since  b^l  below  are  liable  for  the 
phinti£rs  demiuid  up  to  the  penalty  of  the 
bail-bond,  though  it  exceed  the  sum  sworn 
to,  and  costs ;  the  sheriff,  on  discharging 
the  defendant,  &c.  without  taking  a  bond, 
is  liable  to  t^e  same  extent.  Stevenson 
V.  Cameron,  8  T.  R.  ag« 

(b)  Tor  the  penalties  of  extortion. 

(b  1)  Preliminary  steps. 

The  50/.  penalty  agairist  officers  for 
extortion^  LdiHcted  by  st.  jQ  Geo.  II,  c.  «8, 
ia  not  rec^v^mble,  utfless  a  tal^e  of  fees 
has  bilM  ptevidusl^  lAade  out  panuant  to 
the  statute,   ilfarfut  v.Sfa^^a  N.R.5g. 
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(c)  For  in^adittg  afrmMse. 

The  sheriff  is  bound  to  take  notice  of 
all  the  different  liberties  within  his  county ; 
so  that  he  will  be  liable  to  the  owner  of 
any  one  which  he  invades.  Boc^h  V.  The 
Earl  of  Surry,  s  T.  R.  10. 

(d)    For  the  octs  rf  his  own  appointed 

officers. 
(di)  WhenUabk. 

1.  tf  a  bailiff  on  a  Ji.fa.  against  the 
goods  of  A.  take  those  of  B,  trespass  lies 
against  the  sheriff.  Saunderson  v.  BiAer^ 
3  Wils.  309 ;  3  Blk.  832 ;  LoffL  81 ;  Ack- 
xDorth  V.  Kempe,  Dougl.  40. 

2.  A  sheriff  is  liable,  even  under  a  penal 
statute,  for  the  misconduct  of  his  officer, 
colore  officHy  when  charged  to  execute  the 
law.  Sturmy  v.  Smithy  11  East,  35;  thus, 
under  32  Geo.  II,  c.  36.  PeshaU  v; 
Lofton;  Same  v.  Martin,  3.T.  R.  713; 
though  the  act  be  an  indictable  ofience. 
Woodgate  v.  KnatchhuUy  3  T.  R.  148. 

(d  3)  Evidence  to  connect  him  rcith. 

1.  The  bailiff's  name  indorsed  on  th6 
writ  is  sufficient  evidence  that  he  was  au- 
thorized by  the  i/heriff  to  arref  t,  without 
Jiroving  the  warrant.  Blottil  v.  Archer, 
Cowp.  66. 

3.  A  sheriff  is  only  fiable  for  the  mis- 
conduct of  his  officer  when  charged  by 
him  with  executing  the  law;  and  diere- 
fore,  when  sued  for  such  misconduct,  ha 
must  be  connected  with  him  in  the  aflair 
in  question,  and  shewn  to  have  deputed 
to  him  the  authority  abused*  Proof  that 
the  person  who  committed  the  trespass 
was  his  general  bailifi^  and  had  given  him 
a  bond  of  indemnity,  is  not  sufficient  for 
this  purpose.  Drake  v.  Sykes^  7  T.  R .  1 1 3. 

3.  In  an  action  against  the  sheriff  for 
not  arresting,  it  is  not  sufficient  evidence 
to  connett  the  sheriff  with  his  officer,  that 
the  officer^s  name  appears  on  the  writ,  and 
that  the  writ  has  been  returned  non  est 
inventus — the  sheriff  having  gone  out  of 
office  before  the  retcfm.  Fahiick  v.  Aiag- 
nay,  i  Mars.  554;  6  Taunt  331. 

4.  The  copy  of  {he  indorsement  of  A 
bailiff's  name  on  a  Writ,  is  no  proof  against 
the  sheriff  that  the  person  there  named 
was  the  bailiff  employed  to  levy.  ffiY/ v. 
Sherif  of  Middlesex,  7  Taunt.  8. 

(e)  For  the  ads  if  a  sptcihl  bailiff. 
1,  Where  a  specid  bailiff  has  beali  ap^* 
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pointed  to  execute  a  writ  at  the  instance 
of  the  party  who 'sued  it  out,  the  sheriff  is 
not  answerable  for  its  execution.  The 
party,  therefore,  cannot  rule  him  to  re- 
turn it.  De  Moranda  v.  Dunkin,  4  T.  R. 
119;  Hamilton  v.  Dalziil,  2  Blk.  952. 

2.  If  the  defendant  is  arrested  by  a 
special  bailiff  of  the  plaintifiTs  nomination, 
the  sheriff  is  not  answerable  for  the  bailiff's 
misconduct,  nor  for  the  forthcoming  of 
tlie  prisoner,  until  he  is  actually  in  gaol, 
or  otlierwise  in  the  sheriff's  actual  cus- 
tody.   Taylor  V.  Richardson^  8  T.  R.  505. 

(f )  For  the  acts  of  the  bailiff  of  a  fran- 
chise, 

A  sheriff  is  not  liable  for  the  miscon- 
duct of  the  bailiff  of  a  franchise  situated 
within  his  county.  Boothman  v.  The  Earl 
of  Surry,  2  T.  R.  5. 

XI.  Op  proceedings  against,   in 

GENERAL. 

(a)  Of  ruling  him  to  refurn  a  writ, 

1 .  Where  the  sheriff  seizes  goods  under 
a  fi'fa,^  and  keeps  possession  at  the  de- 
fendant's desire,  to  enable  him  to  pay  the 
debt  and  costs  without  sale;  the  defendant, 
after  such  payment,  may  rule  the  sheriff 
to  return  the  writ.'  Edmunds  v.  Watson^ 
2  Marshall,  330 ;  7  Taunt.  5. 

'  s.  If,  after  awrit  of  execution  has  issued 
the  matter  is  compromised,  neither  party 
can  role  the  sheriff  to  return  the  writ. 
Akhin  v.  WeUa,  5  T.  R;  470. 

"    (b)  Fw  neglecting  to  return  a  writ,- 

'Under  special  circumstances,  the  court, 
after  hearing  the  prothonotaries'  report,  to 
whom  the  matter  was  referred,  obliged  a 
sheriff,  attached  for  not  duly  returning  a 
writ  of  ^.'  /a.,  to  pay  the  whole  debt  and 
fdl  the  costs  incurred  to  the  plaintiff.  Rex 
Y.  The  Sher^  of  Middlesex,  i  H.  B.  543. 

(c)  Irregularity  in, — waiver  of. 

.  The  sheriff,  by  delaying,  waives  his 
objection  to  an  attachment,  on  the  ground 
of  irregularity.  Rex  v.  The  late  Sherif 
of  MiddUsexy4^  East,  604 ;  infra,  907,  (e). 

XII.  Of  proceedings  against,  in 

'  RISLATION   TO   BAIL. 

(a)    Whether  against  the  sheriff  or  the 
hoi^ff  of  a  franchise. 

After  the  sheriff  has  returned  the  answer 


of  the  bailiff  of  a  franchise,  the  bailiff,  not 
the  sheriff,  must  be  ruled  to  bring  in  the 
body.  Booth  v.  The  Earl  of  Surry,  2  T. 
R.  10. 

(b)  Of  the  rule  to  return  the  writ, 
(b  1)  Whether  necessary. 

The  only  way  to  call  on  a  sheriff  to 
return  a  writ,  is,  by  rule  and  process  of  the 
court.  Therefore,  a  request  by  the  party 
within  six  months  after  the  expiration 
of  the  sheriff's  office,  and  a  neglect  by 
the  sheriff,  are  not  sufficient  whereon  to 
found  an  attachment.  Rex  v.  Jones,  2 
T.R.  1. 

(b  2)  When  issuable, 

A  rule  calling  upon  the  sheriff  to  retiim 
a  writ,  supposes  that  he  has  been  guilty 
of  negligence  ;  therefore  it  should  not  issue 
until  after  the  day  on  which  the  writ  is 
returnable ;  and  though  it  be  tested  after, 
yet  if  it  actually  issued  before  that  day, 
it  is  irregular.  Rex  v.  The  Sheriff'  ofCom'^ 
wall,  I  T.  R.  552. 

(b  3)  Return  thereto,  when  made. 

Sheriffs  of  London  and  Middlesex  must 
return  writ  and  bring  in  body  within  four 
days.      K.  B.  Trin.  6  Geo.  Ill;  3  Burr, 

1291- 

(b4)  Course  of  proceeding  where  notice 
is  given  that  the  writ  is  lost,  and 
the  defendant  is  in  custody. 
Where  the  sheriff^  on  being  ruled  to 
return  a  writ,  gave  notice  to  the  plaintiff 
that  the  writ  was  lost,  and  that  the  defen- 
dant was  in  custody; — held,    that  the 
plaintiff  should  have  proceeded  as  if  the 
sheriff  had  returned  cepi  corpus,  and  the 
court   set   aside   an   attachment  issued 
against  the  sheriff  for  not  returning  the 
writ.     Rex  v.  Sheriff  of  Kent,  1  Maxs. 
289. 

(c)    Of  the  rule  to  bring  in  the  body. 
(c  1)  When  issuable. 

1.  A  rule  to  brmg  in  the  body  cannot 
be  taken  out  until,  the  day  after  the  rule 
to  return  the  writ  expires.  Hutckins  v. 
Hird,  5  T.  R.  479. 

2,  The  rule  to  bring  in  the  body  can- 
not be  taken  out  until  the  time  for  putting^ 
in  bail  has  expired.  Rex  v.  The  SkerigT 
of  Middlesex,  8  East,  525;  Rolfe  v. 
Steele,  2  }LBl2^6. 
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3.  The  rule  to  bring  in  the  body,  may 
be  taken  out  on  the  day  immediately  after 
the  sheriff  has  returned  the  writ,  if  the 
time  for  putting  in  bail  is  then  expired. 
Gore  V.  WiUiams^  3  Anst.  653. 
.  4.  The  rule  on  the  sheriff,  to  return 
the  writ,  expired  two  days  after  the  end 
of  the  term  ;  a  rule  to  bring  in  the  body, 
taken  out  next  day,  but  tested  on  the  last 
day  of  term,  was  held  regular.  Buckler 
V.  Bfyth,  3  Anst.  779. 

(c2)  Teste  of. 

A  rule  to  bring  in  the  body,  tested  on 
the  day  of  return  cepi  corpus,  though  not 
issued  until  after  that  day,  is  irregular. 
Rex  V.  The  Sheriff^  of  London^  2  East, 
St4i. 

fc  3)  Service  of 

The  rule  to  bring  in  the  body  may  be 
served  upon  the  sheriff  the  same  day  on 
which  he  returns  cepi  corpus  to  the  rule  to 
return  the  writ,  provided  the  time  for 
putting  in  bail  has  expired,  but  not  other- 
wise. Rex  V.  Shenff  0^  Middlesex^  4 
M.  &  S.  427. 

(c4)  Time  allowed  by . 

The  sheriff  has  four  days,  exclusive  of 
that  on  which  the  rule  was  served.  LofH;. 
631. 

(d)  Of  the  attachment  against. 

(di)   PreUminaries  to, — 1.  exception  to 

bail, — 2.  senice. 

1.  As  well  in  the  case  of  added,  as  of 
original  bail.  Anon.  LofH,  159 ;  the  she- 
rifis  cannot  be  attached  for  their  not  hav- 
ing justified  in  time,  unless  they  have 
been  excepted  to.  Rex  v.  The  Sheriff  of 
Middlesex,  8  T.  R.  258. 

2«  To  found  an  attachment  against  the 
sheriff,  the  service  must  be  at  his  office, 
not  upon  his  servant  at  his  house.  Anon. 
Loffl.  301. 

(d  2)  H&a  obtained,  by  ajidavit  of  service. 

An  attachment  against  the  sheriff,  for 
not  bringing  in  the  body,  can  only  be 
granted  on  an  affidavit  of  service  of  the 
rule ;  and  no  evidence,  however  strong, 
that  the  sheriff  had  received  the  rule, 
vill  supply  the  want  of  it  Harmer  v. 
Tili,  2  Marshall,  251. 

(d  3)  Motion  for,  when  made. 

1 .  Where  a  rule  to  return  the  writ  ex- 
pires on  the  last  day  of  term,  an  attach- 


*  ment  may  be  moved  for  at  the  rising  o^ 
the  court  on  that  day.  Rex  v.  The  She- 
riff  of  Surry,  11  East,  591. 

2.  Where  the  defendant  was  rendered 
in  discharge  of  bail,  and  the  defendant'^ 
attorney  called  to  give  notice  of  render 
that  night,  but  finding  no  one  in  the  way, 
saw  the  plaintiff's  attorney  the  next 
morning,  and  then  gave  notice; — held, 
that  an  attachment  against  the  sheriff, 
moved  for  on  that  day,  although  the  in^ 
structions  to  the  counsel  were  given  be- 
fore the  notice,  was  irregular,  and  the  at- 
tachment accordingly  set  aside.  Rex  v. 
Sheriff  of  Middlesex,  2  Smith,  242.  (the 
page  in  the  original  is  marked  243.) 

3.  Rule  as  to  the  time  for  moving  for, 
and  issuing  of,  an  attachment  for  not 
bringing  in  the  body.  C.  B.  Trin.  38 
Geo.  Ill;  1  B.&P.  312. 

(d  4)   Defence  to, — previous  just^ation 

of  bail. 

1.  If  bail  are  justified  at  any  time  be- 
fore motion,  for  an  attachment  against 
the  sheriff,  though  after  the  rule  to  bring 
in  the  body  has  expired,  it  is  suffieient  to 
prevent  it.     Thorold  v.  Fisher,  x  Hen. 

BI.9. 

2.  On  payment  of  costs,  justification 

of  bail  was  permitted  on  the  day  after 
the  expiration  of  the  body-rule.  Wed- 
daily*  Berger,  1  B.  &  P.  325. 

(d5)  Defence  to, — previous  surrender. 

1.  The  rule  of  K.  B.  Trin.  33  Geo. 
Ill,  5  T.  R.  368,  allowing  bail  to  render 
their  principal  after  the  sheriff  has  been 
ruled  to  bring  in  the  body  without  justify- 
ing, extends  to  the  sheriff;  and,  likewise, 
to  the  case  where  the  rule  has ,  been 
granted  before  bail  have  been  put  in,  or 
justified,  and  after  the  time  for  putting  in 
or  justification  has  expired.  Rex  v.  The 
Sheriff  of  Middlesex,  7  T.  R.  527- 

2.  A  surrender,  bv  the  bail,  on  any 
part  of  the  last  day  allowed  for  justitica- 
tion,  i^  sufficient  to  preclude  an  attach- 
ment against  the  sheriff.  Rex  v.  The 
Sheriff  of  Middlesex,  8  T.  R.  464- 

3.  If  the  defendant  is  surrendered, 
though  after  the  rule  for  bringing  in  the. 
body  has  expired,  it  is  irregular  to  move 
for  an  attachment.  Had  the  defendant 
perfected  bail,  the  plaintiff  could  not  have 
proceeded  with  his  attachment ;  and  a 
surrender  is  equivalent  to  perfecting  bail. . 
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56^^  over-niUng,  Rex  v.  Samcy  8  T.  R. 
30. 

4.  Sijarreoder  of  the  principa]^  before 
attachment  obtained,  dischargea  the  she-* 
riffy  although  he  haa  Dpt  takea  a  bail-bond. 
Morley,  v.  Cole^  l  Price,  103. 

(d  6  )  Deftnu  to, — UkgaUttt  of  the  arrest, 

Where  a  defendant  has  been-arrested 
by  a  wrong  christian  name,  and  the  she- 
riff returns,  "  I.  have  taken  A.  B.  sued  by 
the  name  of  C.  B.,"  the  sheriff  is  a  tres- 
passer; and  the  court  will  set  aside  an 
attachment  against  him  for  not  bringing 
in  the  body.  Rex  v.  Sheriff  of  Surry,  1 
Mars.  75. 

(d7)    Defence  to, — irregularity  in    the 
previous  proceedings. 

A  wajver  by  the  d^endant  of  an  irre- 
gularify  on  the  part  of  the  plaintiff,  will 
not  preclude  the  sheriff  from  iaaiBting  on 
it  Cohn  V.  Disois,  1 IL  B,  80 ;  Rogers  v. 
MapUback^ld.  106. 

(d8)  Discharge  cf, — terms  of. 

1.  If^  after  an  attachment  against  the 
sheriff,  bail  is  put  in,  the  court  will  set 
aside  Uie  attachment,  provided  ^  trial  has 
not  been  lost.  Hill  v.  Bolt,  4  T.  B.  352  ; 
Crravett  v.  WUHams,  Id.  n.  (a). 

2.  If  an  application  to  set  apide  an 
attachment  against  the  sheriff  for  not 
bringing  in  the  body,  is.  made  on  behalf 
of  the  defendant,  there  must  be  an  afli^ 
davit  of  merits ;  if  on  behalf  <^  the  slieriff^ 
though  it  cannot  be  expected  that  he 
should  swear  to  merits,  the  court  will  re- 
quire an  affidavit  that  the  application 
originated  from  him,  and  was  not  made  in 
collusion  with  the  defendant  in  the  cause. 
Rex  v.Sheriff(f  Surrey,  7T.  R.  Q39. 

3.  The  shenff  can  only  be  discharged 
from  an  attachment  for  not  bringing  in  the 
body  upon  payment  of  the  whote  debt  and 
costs,  and  not  merely  of  the  sam  sw^ui 
to  and  costs.  Heppely»  King,  7  T.  R.  370; 
Fowlds  V.  Mackwtosh,  1  H.  B^  333. 

4.  In  K.  B.  the  sheri^is  only  liable  to 
4he  extent  of  the  penalty  in  the  bail-bond, 
for  not  bringing  in  the  body ;  therefore  an 
attachment  against  him  for  that  cause,  will 
be  set  aside  on  payment  of  the  penalty,  or  a 
less  sum,  if  less  is  due.  Rex  v.  The  oheriff 
sf'Middkeex,  3  East,  604. 


(  5.  Bail  t^  the  IherffP  may  set  aside  an 
attachment,  upon  payment  of  costs  jusd 
patting  in  bail,  witiiout  swearing  to  merits, 

;  or  that  there  is  no  collusioa,  if  it  be  sworn 
that  it  is  made  on  the  part  of  the  bail  to  the 

!  sheriE      Rex  v.  Sher^  of  Middlesex, 

\  3  Smith,  340. 

6.  As  well  since  as  before  the  stat. 

43  Geo.  Ill,  G.  46,  s.  3,  the  sheriff  will 
I  be  relieved  from  an  attachment  for  not 
{  bringing  in  the  body,  only  on  payment  of 

the  whole  debt,  and  costs.     Rex  v.  The 
I  Sheriff  of  London,  9  East,  316. 
j     7.  If  aftiBr  an  attachment  against  the 
j  sheriff  for  not  bringing  in  the  body  haa 
I  regularly  issued,  bail  above  are  put  in  and 

justified,  the  court  wUl,  upon  applicatipoi 

supported  by  an  affidavit,  either  of  merits 

•  or  that  the  application  is  made  on  behalf 

•  of  the^heriff,  set  aside  the  attachment  But 
not  without  such  affidavit.  Rex  v.  Sher^ 
ofMidtSesex,  3  M.  &  S.  299. 

8.  An  attachment  against  the  sheriff 
issued  before  the  time  for  perfecting  bail 
has  expired,  will  not  be  set  aside,  imless 
the  bail  have  been  perfected;    North  v. 

;  Evans,  a  H.  B.  35. 

9.  Where  the  plaintiff  has  not  been  de- 
layed, an  attachmoit  against  the  sheriff 
for  not  putting  in  bail  will  be  set  aside  on 
the  terms  of  paying  costs  and  perfecting 
bail  only.  '  CaOan  v.  Tye,  3  R  B.  335. 

10.  Justification  of  bail  was  permitted 
after  a^  attachment  granted  against  the 
sheriff;  reserving  to  the  plaintiff  all  right* 
connected  with  the  attachment  If^ilhinns 
V.  Waterfield,  1 B.  &  P.  334. 

11.  After  attachment  grants  against 
the  sheriff,  bait  will  be  permitted  to  justify 
on  the  same  day,  and  the  attachment  wiu 
be  set  aside  on  payment  of  costs*  Turner 
V.  Bristow,  3  B.  &  P.  38. 

13.  The  sheriff  may,  without  justifyii^ 
bail,  set  aside  an  attachment  that  has  been 
moved  for  too  early.  Maycock  v.  Sofynum, 
1  N.  R.  139. 

13.  The  bail  do  not  justify  on  the  day - 
appointed,  and  in  consequence  tlie2t>laintiff, 
in  the  evening  of  that  day,  instmcta  coun- 
sel to  move  for  an  attachment  against  the 
sheriff.  Afterwards,  and  in  die  same 
evening,  but  after  nine  o*cl^k,  notice  ie^ 
given  that  the  bail  will  surrender  on  the 
morrow ;  when,  but  after  surrender,  the 
attachment  is  'obtained:  Held,  that  it 
could  beset  aside  only  on  payment  of  the^ 
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cmtM  of  infttraoting  eoiuifieL    Rex  v.  The 

Skerif  of  Middlesex,  1  Taunt.  56. 

14.  An  attachment  against  the  sheriff 
f&T  ooti«tiiniing  the  writ,  was  discharged, 
OD  affidavit  that  the  defendant  was  not  seen 
in  the  county,  and  th«t  the  return  of  non 
est  tm^fli/tir  wa»  made  one  day  too  late  by 
anufltidkeof  the  clerk,  who  supposed  that 
it  waa  ki  time.    Saxtan  v.  Wesi^  d  Anst. 

479- 

15.  The  court  will  set  aside  an  attach- 
■WHt  against  Ae  sheriff,  on  payment  of 
coats,  if  the  defendant  has  been  rendered 
aa  the  eveaiag  of  the  last  day  of  the  rule, 
and  notice  be  given  early  next  morning. 
Rex  V.  The  Sheriffs  of  London,  1  Price,. 

338. 

(dg)>  Diseharge   of, — by   death   of  the 

plauUiff^, 

The  death  of  the  defendant;  alter  the 
tariff  is  in  contempt,  for  not  bring  in.  the 
body,  theui^  JA  abates  the  action,  &es  not 
absolve  this  crime;  therefore  he  remains 
liaUe  to  an  attachment  Rex^.The  Sheriff 
ofMiddk$eXr  3  T.  R.  133* 

(e)  Irregnkarkies  in, — vxaioer  of, 

JKm  irreguhuity  in  an  attachment 
against  the  i&eriff,  from  tj^e  rule  to  bring 
in  the  body  having  be^  taken  oat  prema- 
turely,, is  waived  by  delay  in  applying 
to  set  it  aside.  Rolffe  v.  Steele,  a  H.  B. 
S76;  supra,  904,  XL  (c). 

(f)  Waiver  rf  proeaedinga  against,  in  relo' 

tion  to  binL 

(0  1)  %  delay, 

1.  The  sheriff  is  discharged,  by  un- 
mflonabte  deli^  in  proceeding  against 
him.  Rev  ▼.  Perring,  3  B.  &  P.  151 ; 
and  delay,  arising  from  the  defendant's 
proposing  a  compromise,  is  not  therefore 
excused.^  Rex  v.  The  Sheriff  of  London, 
1  Taimt  111. 

3.  The  sheriff  is  not  discharged  by  aneg- 
lect  to  proceed  against  him,  unless  led  to 
conclude  that  the  business  was  settled^  and 
thereby  prejudiced.  Rex  v.  The  Sheriff  of 
London,  1  Taunt  489. 

3.  Where  the  sheriff  has  been,  pre- 
vented paying  the  debt,  and  proving  it 
undir  tike  defendlmfs  commission,  from  a 
dday  in  issuing  the  attachment:  when  is- 
sued^ it  will  be  svt  asiiia  Hex  y.  Sheriff  of 
Sutry^  9  East,  467. 


4,  la  Hilary  term  the  sheriff  returned 
cepi  corpus;  aftei  which,  no  proceedings 
were  had  until  Michaelmas  term,wh^n  he 
was  rule  to  bring  in  the  body,  and  an 
attachment  granted  for  neglect.  The 
court  set  the  attachment  aside  on  account 
of  the  delay,  and  because  the  bail  hjid 
become  insolvent,  and  the  defendant  bad 
absconded.  Rexv.  The  Sheriff' of  Surrey, 
7T.R.  452.  ' 

(f  2^  ^y  aiBcepiing  security, 

I,  The  plaintiff,  by  accepting  a  cog- 
novitf  discharges  the  sheriff;  at  least 
where  it  i»  conditioned  for  payment  by  in- 
stalmeatsk  Rex  v.  The  Sheriff  of  Surryy 
1  Taunt.  i5§!. 

3.  A  warrant  of  attorney  to  confess 
judgment,  with  a  defeazance  upon  pay- 
ment byinstalBients,[dischargaa  the  sheriff. 
Browny.Neaoe,  Wii^tw*  lai. 

XIIL  Of  actions  against. 

(a)  For  a  breach  of  duty  in  general. 

(a  1)  Forties  to. 

All  actions  for  breach  of  duty  in  the 
office  of  sheriff,  must  be  brought  against 
the  high  sheriff,  though  the  actual  default 
be  that  of  the  under-sheriff  or  baiUff. 
Cameron  v.  Reynolds,  Cowp:  403. 

(h)  For  of ahe  return. 
(b  1)  &idence  m. 

Possession  is  primd  fade  evidence  of 
property  in  goods;  as  in  an  action  against 
the  shoiff  far  a  felse  return  of  nulla  bona 
totmJLfx,  Crosky  ^.  Arhmright,  a  T.  R. 
6094 

(c)  For  extortion, 
(c  1)  Declaration. 

In  debt  qui  tarn  against  a  bailiff  for  ex- 
torting illegal  fees  in  executing  ^fi,fa,,  if 
the  plaintiff  seta  out  the  judgment  on 
which  the  writ  was  founded,  he  must  also 
prove  it    Savage  v.  Smith,  a  Blk.  1 1  oi. 

(d)   For  levying  on  the  property  of  a 

bankrupt. 
(d  1)  Fonn  of. 

Upon  principles  of  policy,  trespass  vi 
et  armis  will  not  lie  against  a  sheriff  at  the 
suit  of  the  assignees  of  a  bankrupt  for 
taking  the  bankn^f  s  goods  in  execution 
after  an  act  of  bankruptcy,  but  before  the 
issuing  of  the  commission.  Trover  is 
the  proper  Eemedy«  in  which  the  jury 
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cannot,  as  they  might  in  trespaas,  give 
vindictive  damages.  His  selling  them 
after  the  commission  has  issued,  and 
notice  not  to  sell  given  by  the  provisional 
assignee,  cannot  make  him  a  trespasser, 
since  a  sale  is  an  act  of  conversion  and 
not  of  trespass.    Smith  v.  MilUiy  i  T.  R. 

475.. 

XIV.Of  joint  proceedinos  against 
himself  and  his  officer. 

(a)  Under  3a  Geo.  II,  c.  28. 

1.  If  separate  actions  be  sued  Rgainst 
the  sheriff  and  his  bailiff  for  penalties 
under  stat  33  Geo.  II,  c.  28,  proceedings 
will  be  stayed,  upon  payment  of  one  pe- 
nalty and  the  costs  in  one  action.  Peshall 
v.Lmfton,  2  T.  R.  <512>  719;  S<me  v. 
Jlfarfiff,  Id.  712. 

2.  It  seems  that  the  sheriff  and  his 
bailiff  caimot  be  sued  jointly  under  stat. 
32  Geo.  II,  c.  28 ;  and  thiit  the  plaintiff 
must  choose  between  them.  PediaU  v. 
Layton;  Same  v.  Martin;  2T.  R.  712. 

XV.  Relative    to    the    sheriff's 

OFFICERS. 

(a)  Their  duties. 
(a  1)  To  make  qffidavit  of  the  ^service  of 

process, 

A  bailiff  is  bound  to  make  affidavit  of 
service  of  process  when  required.  Rex  v. 
Rudge,  1  Blk.  432. 

(b)  Authority  of^ — hov)  deputed. 

An  arrest  by  a  bailiff,  whose  name  has 
been  inserted  in  a  warrant  by  the  officer 
to  whom  it  Was  addressed,  after  it  had 
been  signed  and  sealed  by  the  sheriff,  is 
void,  though  addressed  to  that  officer,  and 
all  other  the  sheriff's  bailiffs.  Housin  v. 
Barrcm,  6T.R.  122. 

(c)  Authority  of,  haw  executed* 
Though  a  sheriffs  warrant,  directed  to 

four,  and  each  of  them,  may  be  executed 
by  two  or  by  three ;  (King  v.  Hobs,  Cro. 
Eliz,  913-)  yet,  if  words  of  .restriction 
are  used  as  to  the/otfr,  ''  joinUy  and  not 
severally^  they  must  act  together*  Boyd 
V.  Durandy  2  Taunt,  161. 

(d)  Summary  jurisdiction  over. 
(di)  Under  the  Lordt^  Act. 

A  sheriff's  officer,  is  punishable  under 
the  Lords'  Act,  32  Geo.  II,  c.  28.  s.  11, 
U}T  abusing  the  process  of  a  court  at  West- 


minster, only  by  that  cooit  out  of  which 
it  issued.    £jr/wr/e  Evans,  8B.&P.88* 

Xvl.  Relative   to    the   old   and 

NEW    SHERIFF. 

(a)  Return  to  a  Ujrit,  hy  whom  made. 

It  is  exclusively  the  duty  oi  Uiat  sberiiT, 
to  whom  a  writ  is  directed  and  delivered, 
and  by  whom  it  is  executed,  to  make  the 
return  thereto ;  and  if  he  goes  out  of  office 
before  the  return-day,  to  hand  over  the 
writ  and  return  to  the  new  sheriff,  to  be 
by  him  returned  into  court.  Rex  v.  The 
late  Sheriff  of  Middlesex,  4  East,  604 ; 
1  Smith,  286. 

XVII.  Relative   to   the  old  she- 
riff. 

(a)  Of  catting  for  the  return  of  process. 

By  the  true  construction  of  so  Geo.  II, 
c.  37,  a  sheriff  is  not  liable  to  be  called 
upon  to  return  process,  unless  within  six 
lunar  months  aiter  the  expiration  of  his 
office ;  and  the  day  on  which  he  goes  out 
of  office  is  to  be  reckoned  part  of  the  six 
months.    Rex  v.  Adderly,  Dougl.  463. 

(b)  Of  ruling  him  to  bring  in  the  body. 

Rule  for  ruling  a  sheriff  gone  out  of 
office,  to  bring  in  the  body.  K.  B.  Trin. 
31  Geo.  Ill,  4T.R.  379. 

(c)  Of  attaching  him  for  not  bringing  in 

the  body. 

(c  1)  When  ruled  on  the  last  day  of  the 
term  preceding,  ^. 

The  late  sheriff  may  be  attached  for 
not  bringing  in  the  body,  though  he  was 
ruled  on  the  l^t  day  of  the  term  pre- 
ceding the  vacation  in  which  he  went  out 
of  office.    Meekins  v.  Smith,  1  H.  B.  629. 

(d)  Mode  (fproceeding,  nhere  he  has  parted 

with  a  levy. 

A  distringas  to  the  new  sheriff  to  com- 
pel  the  old  one  to  sell  goods  taken  under 
a  f.fa.  but  which  he  returned,  remained 
in  his  hands  for  want  of  buyers,  will  not 
lie,  where  it  appears  that  he  has  no  longer 
possession.  The  remedy  is  by  action  for 
parting  with  them.  Clutterbuck  v.  Joaes^ 
VS  £ast,  78. 

Xyill.  Relative   to   tbk   new 

SHERIFF. 

(a)  Liability  of  Jot  the  escape  of  a  prisoner. 
That  sheriff  alone  is  liable   for  the 
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ocape  of  a  prisoner,  in  whose  ciistodjhe 
was  at  the  time  of  escape ;  not,  therefore, 
the  new  sheriff  for  an  escape  in  the  time 
of  his  predecessor,  though  he  came  into 
office  before  the  day  the  writ  under  which, 
&c.  was  retamable.  Rex  v.  The  late  Ske- 
rif  rf  Mtddkiexy  4  East,  604;  ^  Smith, 
a86. 

XIX.   RELATIVE-   TO     THE     UNDEE 

SHERIFF. 

(a)  AppcnUmaU  of  man  than  one,  whether 

aUofwabk, 
The  high  sheriff  can  q>point  only  one 
under-sheriff  extraordinary.      Dcimy  v, 
Treq^elly  2  Wils.  378. 


SHIP  AND  SHIPPING. 

I.  Relative  to  the  owkership  in. 

(a)  Proof  of. 

(a  1)  In  oj^pontion  to  the  re- 
gister, p.  910. 
(ad)  Presumptive,        arising 
from   the  register,  p. 

910. 

II.  Relative  to  the  owkee. 

(a)  Who  considered  as. 

(a  1)  In  general, — in  relation 

to  necessaries  supplied, 

Pt9io. 
(a  a)  Whethpr  the  charterer  or 

chartered  party,  p.  9 1  o. 
(a  3)  In  relation  to  the  register 

or  other  documents,  p. 

911- 
(a  4)  On  a  lease  of  the  vessel  to 
the  master,  i^.^w, 

(b)  Of  his  UabiUty. 

(bi)  For  necessaries  supplied, 

p.  911. 
(bs)  Forxoages,  p.  911. 
(b3)  On   carrying  for    hire, 

p.9ii- 
(b4)  For  the  acts  of  his  crew, 

or  others,  p.  911. 

(b  5)  Limitation  if,  under  7 

Geo.  II,  C.15,  p.  911. 

III.  Relative  to  the  master. 

(a)  Of  his  authority  over  the  ves- 
sel, 
(a  I)  General  rule,  p.  911. 
(as)  ToseU,  p.  912. 
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(a  3)  To  hypothecate,  p.  912. 

(b)  Lien  of,  on  the  vessel,  p.  912. 

(c)  Duties  of. 

(c  1)  On  a  sale  of  ship  and 
cargo,  p.  912. 

(c  8)  Where  a  delivery  of  the 
cargo  is  prevented,  p. 

912- 

(d)  Liqbilities  Of 

(d  1)  For  necessaries  svppUed, 
p.  912. 

(e)  Of  the  bond  by,  under  26{Geo. 
Ill,  C.40,  p.  912. 

IV.  Relative  to  seamek. 
(a)  Contracts  rf  hire,  . 

(a  1)  Construction  of,  p.  913. 

V.  Relative  to  the  supercargo. 
(a)  Authority  <f,  p.  913. 

VI.  Relative  to  wages. 

(a)  Contracts  rekUive  to, 

(a  1)  Construction  of,  p.  913. 

(b)  Conditions  of  the  right  to,  p. 

913. 

(c)  Increase  of. 

(c  1)  In  general,  p.  913. 
(C2)  l^mfer  37  Geo.  Ill,  c.  73. 

P-  913. 

(d)  Apportionment  of,  p.  913. 

(e)  Loss  or  forfeiture  of 

(e  1)  By  loss  or  capture,  p.  91 3. 
(e  2)  By  hostile  detention,  p. 

913. 
(e  3)  By  the  emhez'dement  (f 

another  seaman,  p.  913. 

(e  4)  Under  2  G<ro.  II,  c.  36, 

P-913. 
(05)  In   whole  or  in   part, 

P-  914. 

(f)  Of  the  action  for. 

.  (f  i)  By  an  executor,  when  not 
paid  oxer  to  Greenwich 
Hospital,  p.  914. 
(f  2)  Evidence  in,  p.  914. 

VII.   As  TO   what    shi|>s   are  en- 
titled  TO   registry,   p.  914. 

VIII.     As     TO     WHAT     SHIPS     ARE    TO 
BE    REGISTERED,  p.  914. 

IX.   Ok   THE   SALE  OF. 

(a)  Relative  to  the  form  of. 
(a  1)  In  general,  p.  914. 

(b)  By  a  part-owner  of  his  share,' 

P-  915. 
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/         (fi)  Ona  transfer  by  operation  of 
laWy  p.  915. 
(d)  Of  delivery  thereon^  p.  915. 
(«)  To  vihat  period  it  has  relation^ 

p.  915- 
(.£)  Of  eoUaterai  contracts   con- 
nected  with, 
(f  1)  Whether  avoided  by  the 
avoidance  of^  p.  916. 

(g)  7(9  a  trustee,  p.  916. 

(h)  Executory  agreement  for^  its 
formy  p.  916. 

X.   Oir   THK    MORTGAOE   OF. 

(a)  What  considered  as,  p.  916* 

(b)  Form  of  p.  916, 

Xh   Of    LI£N    THEB.EOK. 

(a)  Fonh  of  its  creation,  p.  916. 

(b)  Arising  from  implicationy  p. 

916. 

XII.  CoVTBACVa   RSLAOnTB  TO. 

(a)  Comtrudim  off  p.  giBi 

(b)  Discharge  off  p«  916. 

XIII. .  DaCEEBa  AVD  JUDOHEKT8  RE* 
I.ATLTE  90. 

(a)  Ibr  ^ib  «alt  thereof,  p.  917. 

XIV.    Relative    to    the    forfei- 
ture or. 

(a)  Cause  ^,-— m  reldtum  to  the 
party  (pending,  j^.gi'j, 

(Jb)  Seizure  for. 

(b  1)    Its  legal  effect  to  devest 

the  property, 
(bs)  Renklivery  thereon,    p. 

917- 

XV.  Miscellaneous  statutes  re- 
lative to. 

(a)  94  Geo.  Ill,  c.  47 ;    4*  S7  Geo. 

Ill,  c.  3a,  p.  917- 

(b)  34  Geo.  Ill,  C.6S,   «.  18,  p. 

917- 

(c)  49  Geo.  IIIj  c.  60,  «•  1,  p.  917. 


I.  Relative  to  trb  owvbrshif  in. 

(a)  Proof  of, 

(a  1)  if*  opposition  to  the  register. 

If,  at  common  law,  a  ship,,  purchased 

by  twopartoers,  would,  so  far  as  creditors 

ara  eoocerned,  be  considered  partnership 


pn^erty,  though  their  titles  appear^  by 
the  certificate  of  registry,  to  be,,  not 
joint,  but  distinct  aod  separate  ;  they  are 
joint  nevertheless;  the  property,  therer 
fore,,  will,  on  th^  bankruptcy^  foim  part 
of  their  joiat  estate..  The  pc^y  of  the 
Registry  Acts,  to  exclude  foreign  interests, 
in  British  ships,  is  gained  by  simply  nam- 
ing the  owners  in  the  certificate;  the 
specificating  of  their  interests)  therefore, 
is  not  required  by  those  acts ;  consequent- 
ly, such  specification  is  not  made  by  them, 
conclusive,  (and  by  their  operation  only 
could  it  be  conclusive,)  upon  tlie  I>arties. 
Es'parte  Joues,  4  M.  &  S*  45CK 

(a  2)  Presumptive,  arising  from  the  re- 
gister. 

Presumptive  proof  of  ownership  in 
a  vessel,  is  not  rebutted  by  evidence 
of  an  antecedent  and  a  subsequent 
registiation  in  another.  UokerUon  y. 
French,  4  £pst,  130, 

ir.  Relative  to  the  owker. 

(a)  Who  considered  as. 

(a  1)  ill  general,"^  relation  to  necessa- 
ries st^pUed. 

The  person,  on  whose  account  the  con- 
tract was  really  made,  though  he  be  not 
the  legal  owner  of  die  vessel,  is  liable  for 
necessaries  supplied  to  her.  WesterdeU 
V.  Dale,  7  T.  R.  306 ;  Jackson  v.  Vernon^ 
1  H.  Bl.  1 14 ;  Youngs.  Brander,  8  East, 

la;  TrewhiUa  v^  ^pwe-,  II  'Eualy  435 1 
Fraxer  v.  Marsh,  13  East,  938 ;  M*Iver^ 
V.  Bumkle,  16  East,  i^ 

(a  2)  Whether  the  charterer  or  chartered 

party. 

I4  It  is  a  general  role,  that  the  charte- 
rer, not  the  chartered  party^  ef  a  ship,  is 
to  be  considered  as  the  owner.  But  there 
are  exceptions  to  that  rule,  namely,  where, 
by  the  terms  of  the  charter-party,  coupled 
with  the  particular  nature  of  the  service 
in  which  the  ship  is  employed,  an  in- 
tention to"  vest  the  temporary  property  in 
the  chartered  party  can  be  inferred.  One 
of  the  terms,  in  the  present  case,  was  as 
follows:  The  charter-party  ^  granted" 
the  ship,  and  ^'  let  it  to  hire  and  freight/' 
which  are  proper  words  of  lease.  The 
nature  of  the  service  was  transport  ser- 
vice. Master,  SfC.  of  Trinity  House  ▼. 
Clarkf  4  M.  &  S.  d88. 

3.  The  charters  granted  to  tiie  Trinity 
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HoBse  impoM  <hities  for  Ugbwhoosea, 
bao3ragey  and  beaconage,  on  the  mtuters 
and  owners  of  shifM.  A  ship  is  chartered ; 
and,  upon  a  quebition  who  was  to  be  con- 
sidered as  the  owner,  whether  charterer 
or  chartet^d  party,  h^d,  tiiat  though  the 
lonner  wa»  in  general  to  be  so  considered, 
yet,  that  the  partictilar  terms  of  the  char- 
ter-party, coupled  with  a  eonsideration  of 
the  particnifeu*  natore  of  the  service  con- 
tracted for,  ahewed  an  intention  to  trans- 
fer the  ownership-  to  the  chartered  party. 
The  terms,  inter  aHa^  were,  that  the 
ship  WM  ^  granted  aad,  let  to  hiii»  and 
fre^ht'';  t^  service  waa  to  transport 
troopa.  Rex  v.  Mtrntery  4^.  qf  the  Trinity 
Hmue^  4  M.  &  Sk.  aSS. 

(a  3)  In  relation  to  the  register^  or  other 

documents^ 

1.  The  registers  of  ships,  are  not  evi- 
dence to  fix  the  parties  thereifl  nimied  as 
owners  in  actions  against  them,  unless 
they  areahewn  ta  have  been  made  by  their 
assent,  or  recognized  by  them.  Tinkkr  v. 
WalpoUf  14  EUkst,  sa6 ;  Cooper  v.  Souths 
4  Taunt.  8oa;  Frtuer  v.  Hopkins^  a 
Taunt.  5 ;  Price  t.  Anderson,  4  Taunt. 
$5av  Secusy  the  affidavits  on  which  they 
wera  obtained.  Cooper  v.  Sontkj  4  Taant 
80a. 

a.  A  party  is-  not  chargeable  for  neces- 
saries supplied  to  a  ship,  by  proof  of  the 
execution  of  a  bill  of  sale  to  him,  with- 
out  proof  of  his  assent  to  the  sale.  Tinkler 
V.  WalpoUy  14  East,  386. 

3*  A  party  ia  not  liable,  as  a  partner, 
ibr  goods  furnished  to  a  ship,  having  dis- 
poaed  of  his  interest  therein  at  the  time, 
merely  because  the  form  of  transfer  was 
defective.  M'lver  v.  Humble,  16  East, 
169. 

(a4)  Onaleiue  (if  the  vessel  to  the  master. 

Though  the  master  of  a  vessel  be  also 
lessee  of  it,  by  agreement  with  the  owners 
for  a  term  of  years,  under  covenants  on 
their  part,  that  he  shall  have  the  sole 
management  of  thh  ship,  and  employ  her 
for  his  own  sole  benefit,  &c.  and  on  his 
part,  that  he  shall  repair  her  at  his  own 
sole  cost,  &c. ;  the  owners  are  still  liable 
for  necessaries  furnished  for  the  ship  by 
order  of  the  master,  though  without  their 
knowledge,  or  without  their  being  known 
to  the  person  who  supplied.  Richy,  Coe^ 
Cowp.  636. 


(b)  OfhisUalnUy. 

^  V)  For  necessaries  supplied, 

A  tradesman  who  supplies  a  ship  with 

I  necessaries  under  contract  with  the  maa- 

'ter,  has   three   securities  for  payment; 

1.  The  owner;   2.  The  master;  3.  And 

lastly,  a  lien  upon  the  vessel.     Farmer 

V.  Daviesy  1  T.  R.  109. 

(b  2)  jPor  wages, 

Tbe  owners  are  liable  for  the  wages 
of  seamen  engaged  by  the  captain.  Yates 
v.  Holly  1  T.  R.  76. 

(b  3)  On  carrying  for  hire, 

Tha  responsibility  of  a  ship-owner  io- 
difiereatly  carrying  for  hire,  is.  the  same 
as  that  oif  a  ccHoamoa  carrier.  Yatidf  v. 
HaH  1,  T.  a.  78. 

• 
(b  4)  For  the  acts  of  his  creWy  or  others. 

1.  Shipowners  are  chargeable  as  fee 
the  not  delivefy  of  a  cargoi  which  their 
captain  or  crew  have  pitteraL  JEStftav* 
Tiinwr,  8T.IL53a. 

%.  llie  owner  of  a  ahipchaitered  as  aa 
armed  vessel  to  the  comauBsioners  of  tha 
navy,  is  liable  for  an  injury  arising  from 
the  mismanagement  of  one  placed  on 
board  by  the  commissioners.  Fletcher  v. 
Braddkky  a  Jf .  R.  182. 

(b5)  limitation  of,  vnder  7  &eo,  IF,  c.  15. 

The  policy  of  st  7  Geo.  II,  c.  15,  whi<;)i 
limits  tlie  responsibility  of  ship-owners  in 
case  of  embezzlement,  &c  by  master  or 
mariners  to  the  value  of  the  ship  and 
freight,  ^1  to  protect  tham  from  all 
treachery  in  theae  parties';  and  its  worda 
are  sufficiently  comprehensive  for  the  end 
in  view.  Therefore,  the  case  of  a  robbeiy 
by  thiid  persons,  accomplished  through 
intelligence  given  by  a  mariner  who. 
afbrwarda  shared  in  the  spoil,  is  within 
the  act    Sutton  v.  MitcheUy  1  T.  R.  18.. 

III.  Relative  to  the  mastek. 

(a)  Of  his  authority  over  the  vessel, 
(a  1)  General  rules. 

1.  Semblc,  that  the  captain  of  a  vessel 
on  any  emergency,  has  authority  to  do 
what  is  most  for  die  interest  of  those  con- 
cerned. Plantamour  v.  Staples,  1  T.  R. 
611,  n.  (a.) 

3.  The  owners  of  a  ship  cannot  repu- 
<£ate  the  master's  contract^  respecting  the 
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vessel;  for*  example, — a  ransom  bill, 
made  in  foreign  parts,  which,  under  the 
circumstances,  seemed  at  the  time  to  be 
most  for  their  advantage,  though,  in  the 
\  end,  it  turns  out  to  be  otherwise;  as 
where  the  price  of  the  contract  exceeds 
the  value  of  the  sliip  and  cargo.  In 
such  case,  however,  they  may  give  up 
the  property  to  the  contracting  party, 
when  they  will  not  be  liable  to  the  charge: 
if  they  keep  it,  they  keep  it  subject  to 
the  charge  imposed  upon  it  by  the  mas- 
ter. But  all  necessary  engagements  col- 
lateral to  such  contract,  and  without  which 
it  could  not  have  been  made ;  for  exam- 
ple,— an  undertaking  to  remunerate  a 
sailor  if  he  would  remain  as  a  hostage 
onder  a  ransonx  bill,  given  to  an  enemy, 
fo'r  the  restoration  of  the  property  cap- 
tured, are  bind^g  upon  the  owners, 
though  thev  abandon  the  property.  The 
reason  of  the  difference  is,  that  Uie  prin- 
cipal contract  is  made  upon  the  security 
of  thei  property,  upop  the  implied  condi- 
tion that  ther  money  shall  be  paid,  or  the 
property  be  restored :  the  other  contracts 
are  not. .  Yates  v.  Hall^  i  T.  R.  73 ; 
J.  Butler,  dissent 

(a  2)  To  sell. 

Semble,  that,  the  master,  in  foreign 
parts,  hftA  no  implied  authority  to  sell  the 
skip,  ^ough  the  expense  df  repairing 
will  exeeed  the  value.  Reid  v.  Darby^ 
10  East,  143. 

(a  3)  To  hypothecate. 

1.  The  master  may  hypothecate  the 
ship  for  the  supply  of  necessaries  in  foreign 
paits.  •  Menetone  v.  Gibbons^  3  T.  R.  267, 
including  Dongl.  103. 

s.,  In  cases  of  necessity  abroad,  as  in 
order  to  procure  bail  where  the. vessel  and 
cargo  are  libelled  as  prize,  the  master  may 
hypothecate,  but  cannot  stipulate  for  a 
sale  as  an  indemnification.  Johnson  v. 
GreaveSf  2  Taunt.  844. 

(b)  IJen  oft  on  ike  vessel, 

1.  The  captain  of  a  ship,  has  no  lien 
On  the  ship  for  ivages,.  stores,  or  repairs 
done  in  England.  WWcins  v.  Carmichaely 
bougLibi.* 

3.  The  master  has  no  lien  on  the  ship 
for  a  liability,  or  expense  he  has  incurred 


for  repairs  during  the  voyage.    Jtussey  v. 
Christie,  9  East,  426. ' 

(c)  Duties  of. 
(c  1)  On  a  sale  of  ship  and  cargo. 

If  a  ship  and  caigo  are  sold  as  a  secu* 
rity  for  advances,  and  the  captain,  on  being 
made  acquainted  with  the  fact,  writes  to 
the  vendees  as  his  owners,  who  return 
him  no  answer,  it  seems,  that  he  would  be 
justified  in  afterwards  paying  the  vendor 
the  proceeds.  The  vendee,  by  his  silence 
and  neglect  to  act  as  the  owner,  shevjrs 
that  he  does  not  mean  to  take  possession. 
Mair  V.  Gknnie,  4  M.  &  S.  247.  But 
where  the  sale  is  not  by  way  of  mortgage, 
but  absolute,  the  rule  may  be  different 
Ibid. 

(c2)  Where  a  delivery  of  the  cargo  is 

prevented. 

Sembky  that  where  a  delivery  is  pre- 
vented, unless  by  the  owner,  the  master 
is  not  justified  in  throwing  the  cargo  over- 
board.   Christy  V.  Row,  \  Taunt.  300. 

(d)  LitUnlities  of, 
(dl)  For  necessaries  supplied. 

1.  The  master  of  a  vessel  is  only 
chargeable  for  necessaries  supplied,  where 
they  have  been  furnished  on  his  contract 
and  credit ;  not,  therefore,  where  having 
been  ordered  by  the  owners  before  they 
have  been  sent  on  board,  after  his  appoint- 
ment to  the  vessel.  Farmer  v.  Davies, 
1  T.  R.  108. 

2.  The  master  of  a  vessel,  who  employs 
a  shipwright  to  repair  it,  is,  unless  he 
otherwise  stipulates,  liable  to  him,  as  well 
as  are  his  owners.  Uussey  v.  Christie^ 
9  East,  426. 

(e)  Of  the  bond  by,  under  26  Geo.  Ill, 

c.  40. 

The  bonds  given  by  masters  of  vessels, 
under  26  Geo.  Ill,  c.  40,  are  continuing 
bonds,  and  remain  in  force  as  long  as  the 
same  person  is  master  of  the  same  ship ; 
but  not  when  he  becomes  master  of  any 
other  vessel.  It  is  not  necessary,  therefore, 
that  a  fresh  bond  should  be  given  on  every 
voyage  made  by  the  vessel  while  in  his. 
charge,  for  the  same  bond  covers  all  voy- 
ages made  in  her  by  him,  and  may  be 
sued  on  for  a  breach  of  the  conditions, 
during  any  one  or  more  of  them.  Rex  v. 
M'Leodj  3  Price,  203. 
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IV.  Relative  to  seambk. 

(a)  Contracts  of  hire. 

(a  1)  Construction  of. 

Under  a  clause  in  the  ship's  articles, 
that  the  seamen  may  leave  at  the  end  of 
thtee  months,  if  the  ship  is  in  port,  or  in 
perfect  safety,  of  which  the  captain  is  to 
be  the  sole  judge ;  if  the  ship  is  in  port  at 
the  end  of  three  months,  they  may  leave 
without  his  permission.  Neave  v.  Pratt, 
a  N.  R.  408. 

V.    Relative  to  the  supercaroo. 
(a)  Authority  of 

1.  A  supercargo,  unless  his  authority 
be  expressly  or  impliedly  restrained,  is 
invested  witli  complete  controul  over  the 
cargo,  and  every  thing  which  immediately 
concerns  it,  even  whilst  the  vessel  is  in 
England.  Davidson  v.  Gwynne,  12  East, 
381. 

2.  Where  the  destination  of  a  chartered 
vessel  is  to  be  as  directed  by  the  freighter 
or  his  agents,  a  supercargo  on  board  has 
the  same  authority  in  this  respect  as  his 
principal,  even  whilst  the  vessel  is  in 
England.  Daiiclson  v.  Gwi/nne,  12  East, 
381. 

VL  Relative  to  wages.  (Et  vide 

supra.) 

(a)  Contracts  relative  to. 
(a  1)  Construction  of. 

A  contract  by  foreign  seamen,  that  they 
will  not  sue  the  master  in  foreign  courts, 
is  not  limited  to  the  duration  of  the  voyage. 
Gienar  v.  Meyer,  2  H.  B.  603. 

(b)  Conditions  of  the  right  to. 
No  wages  are  due  to  a  sailor  unless 
freight  is  earned.    Abemethy  v.  Laudale, 
I>ougl.  539. 

(c)  Increase  of. 
(ci)  In  general. 

Held  that  a  mate  in  a  slave-ship,  could 
not,  on  the  ground  of  a  verbal  promise, 
claim  the  perquisite  of  the  price  of  a 
negm  slave  beyond  the  wages  due  to 
faim  by  certain  written  articles  of  agree- 
ment executed  between  the  master,  oflft- 
cere,  and  crew.  White  v.  fVUjnn,  «  B.  & 
P.  1 16. 

(c  2)  Under  37  Geo.  Ill,  c.  73. 
The  license  under  37  Geo.  Ill,  c.  93, 
SL  3,  empowering  the  captain  to  give  more 


than  double  monthly  wages  for  seamen, 
must  specify  the  sum.  Rodgers  v.  Lacy, 
2B.&P.57. 

(d)  Apportionment  of. 

1.  A  seaman  disabled  in  the  course  of 
his  duty,  pending  the  voyage,  is  entitled 
to  wages  for  the  whole  voyage.  Chandler 
V.  Grieves,  2  H.  B.  606,  n. 

2.  Where  it  is  stipulated  that  seamen 
''  shall  not  demand,  or  be  entitled  to  their 
wages,  or  any  part  thereof,"  until  arf ival 
of  tihe  ship  in  her  port  of  discharge ;  they 
cannot  on  a  loss  before  arrival,  claim 
wages  pro  rata,  on  the  ground  that  freight 
had  been  earned  at  an  intermediate  poit. 
Appleby  v.  Dods,  8  East,  300. 

(e)  Loss  or  forfeiture  of. 
(e  1)  By  loss  or  capture. 

If  the  ship  be  lost  or  captured  before 
the  end  of  the  voyage,  the  wages  are  lost. 
And  query,,  whether  by  a  ransom,  the  right 
to  wages  for  the  period  antecedent  to  the 
capture  is  revived.  Yates  v.  Hall,  1  T. 
R.  79 ;  Hemaman  v.  Baxoden,  3  Burr.  1 844. 

(e  2)  By  hostile  detention. 

In  the  case  of  a  hostile  detention  by  a 
foreign  state,  if  the  ship  ultimately  per- 
forms her  voyage,  the  sailor,  though  a 
foreigner,  is  entitled  to  wages  during' his 
detention,  though  he  be .  forcibly  takea 
from  the  ship  by  the  orders  of  a  foreign 
prince.  Beale  v.  Thompson^  4  East^  546 ; 
1  Smith,  144;  Johnson  v,  Brjoderick,- 4. 
East,  566;  1  Smith,  153;  reversing  the 
judgment  in  3  B.  &  P.  405. 

(e  3)   By   the  embezzlement  of  another 

seaman. 

One  seaman  serving  under  articles  pur- 
suant to  37  Geo.  Ill,  c  73,  does  not  lose 
his  whole  wages,  nor,  semble,  even  a  pro- 
portionable part,  by  another  embezsling 
the  cargo.     Thompson  v.  CoOins,  1  N.  R. 

347- 

(e  4)  Under  2  Geo.  11^  c.  36. 

1.  To  entitle  the  master  to  deduct  a 
month's  wages  under  8  Geo.  II,  c^  36,  s.  6, 
he  must  prove  that  the  seaman  quitted  the 
ship,  without  leave  in  writing,  frontine 
V.  Frost,  3  B.  &  P.  302. 

2.  Before  the  master  can  insis^  upon 
the  forfeiture  of  a  month's  wages  for  leav- 
ing the  ship  without  leave  in  writings  he 
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ma/t  hafttdcMted  fasmflelf  to  Gr«6iitvidi 
tiaspital  in  the  amomt,  punuant  to  at . 
2  Geo.  II,  c.  36,  s.  9.     Frontine  t.  Frosty 
3B.&P.303. 

'(e|0  Invlujh^inpmi, 

1.  An  officer  or  sailor  who  has  agreed 
to  serve  on  board  a  letter  of  marque  for 
certain  wages  during  tbevojage,  and  a 
share  of  all  prizes,  is  not  entitled  Co  any 
part  of  the  wages  if  the  ship  is  taken  be- 
fore she  complete  her  voyage,  although 
he  ahall  have  been  sent  from  the  ship 
before  the  capture  as  prize-master  on 
board  a  prize  taken  by  her  in  the  course 
of  the  voyage.  Jbemethy  v.  Laudaie, 
I>ougl.  539- 

3.  The  whole  of  a  seaman's  wages  are 
not  forfeited  under  s  Geo.  II.  c.  36,  s.  3, 
by  hm  leaving  the  ship  after  her  arrived, 
but  before  she  ia  moored.  Frontint  v. 
rn>$ty  a  B.  &  P.  30s. 

(f)  Of  the  adumfor. 

(f  1)  By  &n  executorj^^n^en  notjmd  over 
to  GreenxDich  HospitaL 

The  representatives  of  a  deceased  sea- 
man, may  aue  the  captain  for  the  excess 
4tf  wages  doe  beyond  the  sma  paid  over 
by  him  to  Greenwich  Hospital,  pursuant 
4d  St  37  Geo.  Ill,  c  73.  ArmHroi$g  v. 
JSmM,  iN.R.  ^89- 

(f,s)  Evidence  in* 

In  an  actbn  for  seaman's  wages,  it  is 
not  incumbent  on  the  plaintiff  to  prove 
that  the  ship  earned  freight  Brown  v. 
Milner,  7  Taunt  319. 

VII.     As   TO    WHAT   SHIPS   ARE   EKTI- 

TLZJ>  TO  keoisthy. 

A  ship,  which  appears  from  the  sentence 
of  condemnation  to  have  been  confiscated 
for  engaging  in  the  slave  trade,  contrary 
to  46  Geo.  Ill,  c.  5a,  is  not  entitled  to 
registzT  under  a6  Geo.  Ill,  c.  60,  though 
the  ju^se  has  certified  that  the  ship  was 
condemned  as  lawfol  prize.  Res  V.  Col- 
lector  ofCmtom,  1  M.  &  S.  968. 

VIIL    As   TO     WHAT     SHIP9    MUST   BB 
REOISTEEBD. 

A  foreign  built  ship  British  owned, 
ueed  not  be  registered.  Long  v.  D^y 
s  B.  &  P.  809. 


IX.  Qy  THE  SALE  or. 

(a)  Relative  to  the  form  of. 

(a  1)  In  general 

1.  A  title,  whether  legal  or  equitable, 
to  ships  within  st.  26  Geo.  Ill,  c.  60,  can 
only  be  ac<;<uired  by  a  bill  of  sale  in  writ- 
ing, pursuant  to  that  statute.  C4i$nden  v. 
Anderson^  5  T.  R.  709. 

2.  A  ship,  whilst  it  specifically  subsists, 
and  is  capable  of  being  used  as  such,  for 
the  purposes  of  navigation,  is  an  object  of 
the  Registry  Acts.  Reid  v.  Darbj/,  10 
East,  143. 

3.  Sect  15  &  16  of  St  34  Geo.  Ill, 
c.  68,  on  the  transfer  of  ships,  extend  to 
every  case  of  transfer ;  therefore,  to  one 
where  the  ship  though  not  at  sea,  and 
though  absent  from  her  own  port,  is  not 
so  absent  but  that  an  indorsement  on  the 
certificate  of  registry  may  be  made.  Htq/- 
ton  V.  Jackson^  8  East,  511* 

4.  Sect  16  of  Stat.  34  Geo.  Ill,  c.  16, 
appUes  a^  well  to  the  sale  of  the  entire 
ship  as  a  share  or  shares.  Bnbbard  v. 
Johnstone f  3  Taunt  177. 

5.  A  bilfof  sale,  which  does  not  truly 
recite  the  certificate  of  registi7,is  a  nullity. 
Westerdale  v.  Dale,  7  T.  R.  306. 

6«  Hie  deed  of  sasignment  need  not 
recite  the  indorsements  on  the  certificate 
of  registry.    Capadose  \,Codnor,  1 B.  &  P. 

483. 

7.  The  delivery  by  theparty  of  a  copy 

of  the  bill  of  sale,  for  the  purpose  of -entxy, 
memorandum,  and  notice,  pursuant  to  stat 
34  Geo.  Ill,  c.  68,  s.  16,  is  essential  to 
the  transfer  of  A  ship  at  6ea.  Heath  v. 
Hubbardy  4  East,  no;  3  Taunt  177. 

8.  The  names  of  the  proper  officers 
whose  signatures  are  necessary  to  give 
validity  to  a  certificate  of  registry,  need 
not  be  mentioned  in  a  bill  of  sale  reciting 
the  certificate.  RolUstonv. Smith,  4T.R. 
161. 

g.  The  acts  by  the  ofiicer  of  the  Out- 
port  to  indone  the  entry  of  the  transfer 
on  the  oath,  en  which  Uie  origiiial  certi- 
ficate was  obtai&ed^-«to  makea  nsemo- 
raadwn  thereof,«-4«id  to  notify  the  same 
to  the  eammissioBers  in  Loodon,  parsnaat 
to  34  Geo.  Ill,  c.  68,  s.  16,  are  not  essen- 
tial to  the  tran'sfoi"  of  a  ship  at  sea.  -  Heath 
V.  Hvbbardy  4  East,  110. 

10.  The  property  passes  by  the  indorse- 
ment on  the  certificate,  notwithstanding 
ain  omission  by  the  proper  officer  to  truis* 
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mk  a  copy  ^lereof  telhe  oflkc  in  London. 
Underuoad  ▼.  ikfi/iirr,  1  Taunt  987. 

11.  The  Stat.  34  Geo.  Ill,  c.  68,  s.  15, 
relative  to  the  sale  cf  ships,  enacts,  ''that 
upon  any  alteration  of  property  in  any 
ship,  &c.  the  indorsement  upon  the  certi- 
ficate of  registry  shaU  be  made  in  the  form 
there  expressed,  and  shall  be  signed  hy 
the  persons  transferring  the  property  by 
sale,  contract  or  agreement  ha  sale,  or 
some  pemon  anCfaerued  by  them,  ai^  a 

to  the  permm  awthorhitdto  make  registry ^ 
ottierwise  such  sale,  contract,  or  agree- 
meot,  shall  be  utterly  nail  and  void  lo  all 
intents  and  pnrpoees  whatever ;"  not  U- 
midBg  any  time  £ar  the  ddivery.  The 
delivery  ts  net  a  cosdition  precedent  to 
the  vesting  of  tiie  property,  so  that  if  it 
be  dona  in  a  waionabtetime,  the  requisi- 
tiMi  in  Hie  atatuft  is  satisfied.  The  pro^ 
party  pumn  on  the  eKOcutiitt  of  the  bill 
of  sale,  aai  the  regulations  of  theatatute 
are  in  the  nature  of  conditions  sidiseqnent, 
having  the  effect  of  defeating  propeity  al- 
already  vested,  irem  'what  ftey  require 
not  having  been  dene  in  a  reasonable  time. 
Palmer  v.  Moxob^  a  M.  &  S.  43. 

12.  An  indorsement  on  the  certificate 
of  registry,  and  a  delivery,  by  the  vendee^ 
of  a  copy  of  such  indorsement  to  the  per* 
sons  authorised  to  make  registry,  pursuant 
to  the  statutes,  is  the  only  mode  of  ef- 
fectuating tJtm  transfer  of  a  ship  at  sea. 
Bhxam  v.  Hvbbardj  5  £ast,407;  1  Smith, 
487;  3  Taunt  177. 

13.  Semble,  the  indorsement  should  be 
made  at  the  time  of  making  the  bill  of 
sale,  or  in  a  reasonable  time  afterwards. 
Moss  V.  MiUs^  3  Smith,  287;  6  East,  144. 

14.  The  course  to  be  pursued  under  the 
Registry  Acts  on  the  transfer  of  a  ship  at 
sea,  registered  at  one  port  to  a  purchaser 
residing  at  another,  is,  to  register  the  ship 
de  novo,  in  her  new  port  Nor  need  she 
return  to  her  old  poit,  that  an  indorsement 
of  the  transfer  may  be  made  on  her  certi- 
ficate ;  nor  need  a  copy  of  the  bill  of  sale 
be  sent  there  by  the  purchaser;  nor  need 
an  indorsement  of  the  transfer  be  made  on 
her  certificate  within  ten  &ayn  after  her 
arrival  in  £ngland«  Hubbafdy.Johnsioney 
8Tannti77. 

15.  The  indorsement  of  a  hiH  ef  sale 
ef  a  rinp,  on  the  transfer  of  pfoperty 
themn,  is  not  valid  within  the  registry 
acts,  made  on  a  register  which' is  cancelled 


and  void,  even  Hwiigh  it^aaaocancdled 
in  consequence  of  obtaining  a  former  re- 
gkter  de  novo  which  was  invalid.  Moes  v. 
Mitts,  2  South,  897;  6  East,  144. 

16.  The  Stat  86  Geo.  Ill,  c.  60,  inr 
tending  that  British  ships  riiould  be  en- 
titled to  certain  privileges  and  benefits,  by 
way  of  securing  them  to  the  owners  of 
those  MpB  only,  enacted,  that  Uiereahoaid 
be  a  certificate  of  the  registxyof  the  ship, 
and  that  '^  when  and  fto  often  as  the  pso- 
perty  in  any  ship  belonging  to  any  of  his 
majesty's  subjects,  shaU  be  transferred  to  * 
any  oUier  of  bis  majesty's  snfajeda,  the 
ceitificateof  the  registry  ^snch  ship  shall 
be  truly  and  aooarately  recited  ta  words 
at  length  in  the  bfll  or  iaetni«ent  of  sale 
thereof,  otherwise  such  bill  of  sale^  shall 
be  utterty  null  and  void*" — •'The  owner  of 
a  ship  at  sea  executed  a  hill  of  aale,  re- 
citing the  certificate  of  registry  ea  it  was 
abstracted  in  one  of  the  public  offices  se 
required,  but  in  which  abstract  the  date 
of  the  condemnation  (for  it  was  a  prize) 
was  miflitaken,  in  that  1783  was  put  ibr 
178a,  the  true  date,  and  the  one  men- 
tioned in  the  original  crrtificate  of  re- 
gistry which  was  with  the  sbip,  as  it 
ought  to  he.  It  appeared  apen  the  face 
of  the  recital  of  the  registry,  that  the  dale 
was  Mstaken,  thoagh  not  i«  what  parti*- 
cular.  Held  that,  under  tbeae  cn-aaHir 
stances,  the  lull  was  geod.  Bolkstm  v. 
Smitk,  4  T.  B.  161. 

(b)  By  a  part-owner  of  Ms  share. 

A  part-owner  may  transfer  his  shaxc^ 
without  expressing  in  the  indorsement  on 
the  certificate,  that  the  transfer  is  of  his 
entire  interest  Underwood  v.  Miller ,  i 
Taunt  387. 

(c)  On  a  transfer  by  operation  qfhnv. 

The  Raster  Acts  are  not  applicable  to 
a  transfer  by  operation  of  law ;  thus,  under 
a  bankruptcy.  Bloxam  v«  Hubbard^  5 
East,  407 ;  1  Smith,  487. 

(d)  Of  delivery  thereon. 

A  ship  at  sea  may  be  effectually  trans- 
ferred, provided  the  vendee  tak^  posses- 
sion, by  himself  or  his  agent,  so  soon  as 
he  has  an  opportunity.  Mair  v.  Gknnie 
4  M.  &  S.  346 ;  Addis  v.  Bakery  1  Anat. 

888. 

(e)  To  what  period  it  has  relation. 
The  property  dees  not  pass  by  the  bill 
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of  sale,  bat  only  on  completiofi  of  the  iu:ts 
required  by  th^  Statutes  of  Registry.  Moa 
V.  Chamock,  3  East,  399 ;  Ritchk  v.  St. 
Barbe,  4TaQnt  768;  3  Taunt  ao8,  contra. 

(f )  Of  collateral  contracts  connected  with, 
(f  X)  Whether  avoided  by  the  avoidance  of. 

A  mortgagor's  covenant  for  repayment 
in  a  bill  of  nle,  void  kx  misredting  the 
certificate  of  registry,  is  available.  JTer- 
rison  v.  Cole^  8  East^  931. 

(g)  To  a  trustee. 

The  title  to  a  ship  \a^  at  all  events, 
vested  in  the  trustee  undnr  a  bill  of  sale 
in  trust  for  perKms  not  nansed.  Heaih  v. 
Hubbard^  4  East,  110;  3  Taunt  177. 

.  <h)  Executory  agreement  for, — its  form. 
'   Whether  an  executory  agreement  for 
the  sale  of  a  ship,  must  recite  the  registry 
under  the  36  Geo.  Ill,  c.  60,  s.  17,  qutere. 
Addis  r.  Baker,  1  Anst,  ssru. 

X.  Oh  th£»  mortgaqe  of.    (A|id  see 

supra). 
(a)  What  conmdered  as. 

i«  An  instrument  under  seal,  executed 
t>y  the  master  (who  was  also  owner)  for 
the  repayment  of  money  borrowed  for 
repairing  the  vessel,  thereby  stipulating 
that  *^  the  vessel  should  be  and  remain  a 
security  by  way  of  bottomry,  for  the  re- 
payment thereof,  and  that  as  well  his 
executors,  &c.  as  the  said  vessel,  should 
be  bound  in  the  penal  sum  of  so  much," 
operates  as  a  mortgage  of  the  vessel;  so 
that  the  party  may  take  possession ;  after 
which,  his  right  is  not  defeasible  by  a 
subesequent  execution^ at  the  suit  of  an- 
other creditor.  Ladbrohe  v.  Crickett,  s 
T.  R.  649. 

2.  A  bill  of  sale,  with  a  stipulation  that 
it  was  made  as  a  lien  or  security  for  mo- 
ney lent,  and  that  the  vendee  might  sell 
and  transfer,  is  a  contract,  not  of  lien,  but 
of  mortgage  or  pledge.  Wilson  v.  Heather, 
5  Taunt  649, 

(b)  Form  of. 

1.  A  bill  of  sale,  absohite  upon  the  free 
of  it,  of  a  ship  by  one  British  subject  to 
another,  though  the  ship  is  at  sea,  and 
though  there  be  a  collateral  agreement 
denoting  that  the  transaction  is  a  mort- 
gage only,  is  void  by  st  26  Geo.  Ill, 
c  60,  s.  17,  unless  it  recites  the  certifi- 


cate of  registiy.     Jtettsiloii  v^  fiirUer/,  3 
T.  R.  406. 

2.  The  transfer  of  a  ship  by  way  of 
mortgage  or  pledge,  is  within  the  Ship 
Registry  Acts.  WUsonyJffeather^^Twaat. 
642. 

XI.  Of  liek  theeeov  fond  see  supra.) 

(a)  Form  (f  its  creoH^m. 

A.  commissions  B.  to  sell  a  ship  for 
him,  and  having  deposited  her  register 
with  him  for  that  parpooe,  becomes  bank- 
rupt Held,  that  B.  has  a  tien  on  the 
register  against  the  assignees  <^  A.  for 
the  amount  of  his  demand  against  A.,  con- 
sisting partly  of  charges  incurred  on  the 
ship's  account,  and  partly  of  other  charges ; 
and  that  this  was  not  such  a  transfer  of 
the  property  as  to4>ring  the  case  within 
the  meaning  of  the  Register  Acts.  But 
the  ship,  when  put  up  to  sale,  having  been 
bought  in;  held  that  B.  was  not  entilied 
to  a  commission  on  the  sale  of  her.  Jtfei^ 
taer  yf.  Atkins,  1  Mars.  76;  5Taunt38u 

(b)  Arising  from  implication. 

No  lien  is  created  by  an  instrument 
w[hich  imports  upon  the  face  of  it  to  be  a 
contract  of  sale,  but  which  is  void  as  such ; 
since  that  would  be  to  substitute  a  dif- 
ferent contract  to  what  the  parties  in- 
tended. Therefore,  a  creditor  to  whom 
a  ship  at  sea  is  sold  by  a  bill  of  sale,  void 
from  not  reciting  the  certificate  of  re- 
gistry under  st  26  Geo.  Ill,  c.  60,  s.  17, 
requires  no  lien  ibr  his  demand  by  taking 
possession  on  its  return  to  port.  KoUeston 
V.  Hibbert,  3  T.  R.  406. 

XII.  Contracts  RELAtxvs  to. 

(a)  Construction  of. 
A  contract  to  return  a  som  of  money 
if  B.,  ^  seamAn,did  not  proceed  with  such 
a  vessel  on  such  a  voyage,  is  not  an  under- 
taking that  B.  is  a  seaman.  Leoy^.Ham, 
I  Taunted. 

(b)  Discharge  of. 

1.  The  value  of  repairs  may  be  reco- 
v^ced,  though  a  ship  be  burnt  in  dock. 
Menetone  v.  Athawes,  3  Borr.  1592. 

2.  A  covenant  to  pay  the  plaintiff  a 
certain  son  of  numey  ye^ly,  in  Ueu,  of 
his  share  of  the  pro&ti  of  a  vasael  m  a 
part-owner,  is  not  diachwrged  by  the  cap- 
ture of  the  \eisel9  provided  the  property 
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in  her  be  B«t  altored  by  condempation. 
Grigg  V.  Stoker^  Forrest  4. 

XIII.   DeCRBES  and   JUDOMENTft   RE- 
LATIVE TO. 

(a)  For  the  sale  thereof. 

A  decree  bj  a  Vice  Admiralty  court, 
made  upon  the  petition  of  the  master  of 
a  ship,  reported  upon  survey  not  seawor- 
thy, or  repairable  so  as  to  carry  the  cargo 
to  its  place  of  destination,  unless  at  an 
expense  exceeding  the  value  of  the  ship 
when  repaired  for  the  sale  thereof,  is  void. 
Reid  v.  Darby  y  10  East,  143. 
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of  vesaelB  therfe  mentioned,  as  to  super* 
sede  evidence  upon  it.  Gossley  v.  BarhWjf 
iAn8t.S3. 


XIV.  Relative  to  the  forfeiture 

OF. 

(a)   Cauie  of, — m  relatum  to  the  party 

offending. 

A  private  vessel  is  forfeited  by  the  con- 
traband traffic  of  an  officer  placed  in 
command  by  the  Board  of  Admiralty. 
BlewUt  y.HUl,  13  East,  13. 

(b)  Seizure  for. 
(b  1)   Its  legal  ^ect  to  devest  the  pro' 

perty. 

The  seizure  of  a  ship  forfeited  under 
the  Navigation  Act,  devests  the  property. 
frUktns  v.  Despardy  5  T.  R.  11 2. 

(b  s)  Re^lroery  thereon. 

1 .  Seven  terms  having  elapsed  without 
the  Attorney  General's  bringing  on  the 
trial  of  an  information  for  a  seizure,  the 
court  directed  the  Vessel  to  be  returned 
without  security.  The  Attorney  General 
V.  Richardsy  3  Anst.  753. 

Q.  In  an  information  upon  seizure  of 
a  vessel,  upon  affidavit  of  injury  from ' 
delay,  a  writ  of  delivery  was  grants  on 
security,  after  two  terms;  the  defendant 
waited  three  temfs  more  without  a  trial, 
and  tbomioived^o  discharge- the  reeogni- 
2an€»;  the  eoart  held  that  the  crown 
oogbt  to  have  six  tenns  in  all ;  and  Ihat 
a  reaaonable  cause  of  delay  (absence  of 
witnesses  abroad)  should  be  allowed  after 
the  BIX  terms.  The  Attorney  General  v. 
Dtmiamy  3  Anst  805. 

XV.    MiSCSLLAHEOUS    STATUTES    RE- 
LATIVE  TO. 

(a)  S4  GeQ.  Ill,  c.  47, 4*  ^7  Gto.  Ill,  c.  3s. 

The  ilatates  94  Geo.  Ill,  c.47,  k  27 
Geok  III,  c.  3s,  do  not  so  clearly  mark 
the  'dirtinclkNis  between  the  different  sorts 
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(b)  34  Geo.  Ill,  C.68,  «.  18. 

A  refusal  by  the  master  to  deliver  up 
to  the  owner  the  certificate  of  registry,  is 
no  oflence'  within  st.  34  Geo.  Ill,  c.  68, 
s.  i8.    Rexv.Pixley,  13  East,  gi. 

(c)  49  Geo.  Ill,  c.  60,  s.i. 
A  ship  purchased  by  a  British  subject 

from  an  enemy,  under  a  license,  is  **  the 
ship  of  a  country  in  ami^,"  within  st. 
49  Geo.  Ill,  c.  60,  s.  1.  Setoell  v.  Royal 
Exchange  Assur&nce  Compawfy  4  Taunt. 
856. 


SILK  STUFFS. 

Bounty  on  the  exportation  of. 

(a)  Under  8  Geo.  I,  c.  15. 

Articles  made  from  the  second  or  peg 
waste,  are  not  entitled  to.  Attorney  Ge- 
neral  v.  Smythies^  Wightw.  399. 


SILVER  PLATE. 

Statute  relative  to  the  stand- 
ard OF. 

(a)   «6  Edw.  I,    c.  aOy^whether 
repealed. 

No.    Rex  V.  Jackson,  Cowp.  297. 
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I.  Of  slander  in  general. 

(a)  Essentials  <f. 

(a  I)  A  nsaUdQUM  motive, 
p.  9iS» 

(b)  Rules  of  construction,  p.  918. 

(c)  Nature  (fan  actionable  charge 

ascertained,  p.  91 8. 

(d)  Relative  io  the  publication  of 

another's  slander,  p.  918. 

(e)  Of  the  declaration. 

(e  1)  Statement  of  the  words, 

p.  918. 
(e  2)  Entirety  of  the  charge, 

p.9i9- 
T 
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(e  3)  Averment  of  falsehood^ 

P*919- 
(e  4)  Averment  of  and    con- 

cenung,  p.  919. 
(e  5)  Of  the  innuendo^  p.  919. 
(e  6)  Of' rejecting  an  averment 

repugnant  to  the  charge, 

P.9i9- 
(e  7)  Statement  of  special  da- 

f^gf^y  P-  919- 

(f )  Of  the  evidence, 

(f  1)  Presvmption  of  malice  and 
falsehood,  p.  919. 

(g)  Of  costs. 

(g  1)  In  relation  tq  special  da- 

^^^y  P-  919- 
(g  s)  In  relation  to  a  plea  in 

justification,  p.  919. 
IT.    Of  slander  of  the  personal 

CHARACTER. 

(a)  Nature  of  an  actionable  charge 

ascertained, 

(a  1)  General  rule,  p.  919. 

(a  2)  Examples  of  words  ac- 
tionable, p.  919. 

(a  3)  Examples  of  words  not 
actionable,  p.  919. 

(b)  Of  the  declaration, 

(b  1)  Example  of  uncertainty 
in  the  charge,  being 
aided  by'verdict,  p.  919. 

III.  Of  slander  from  the  imputa- 

tion  OF   DISEASE. 

(a)  Nature  of  anactionable  cliarge 
ascertained,  p.  920. 

IV.  Of  slander  in  office. 

(a)  Nature  of  an  actionable  charge 

ascertained, 
(a  1)  General  rule,  p.  920. 
(a  2)  Example,  p.  920. 

(b)  Of  the  declaration,'-^  a  dis- 

senting minister,  p.  920. 

y.    Of   slandek   of  the   profes- 
sional character. 

(a)  Nature  of  an  actionable  charge 

ascertained. 
(a  1)  General  rule,  p.  920. 
(a  2)  Example, — words  of  an 
attorney,  p.  920. 

(b)  Plea  in  justification  to  an  ac- 

tion for,  p.  920. 


VI.  Of  slander  of  title. 

(a)  Essentials  of— a  malicious  mo- 

tive, p.  920. 

(b)  Of  the  declaration. 

(b  1)  Averment  of  title,  p.  g20. 

(c)  Of  the  plea. 

(c  i)  The  general  issue,  p.  g20. 

(c  2)  Justification  undsr  the 
authority  of  advent u^ 
rers,  p.  920. 

(d)  Of  the  evidence. 

(d  1 )  Presumption  of  malice, 
p.  920.   , 


I.  Of  slander  in  general. 

(a)  Essentials  of, 
{sLi)  A  malicious  motive. 

Is  an  essential.  So  that  words  spoken 
in  confidence,  Edmonson  v.  Stephenson,  B. 
N.  P.  8 ;  Herver  v.  Dowson,  Ibid ;  or  in 
passion  merely,  Pitfoldv,  Westcote,  s.  N. 
R.  335,  are  not  actionable. 

(b)  Rules  of  construction. 

Words  shall  be  Interpreted  in  that  sense 
in  which  they  are  commonly  apprehended. 
Carslake  v.  Mappledoram,  2  T.  R.  473 ; 
Woolnoth  V.  Meadows,  5  East,  463;  2 
Smith,  28  ;  Roberts  v.  Camden,  9  East, 
93.  Only  that  when  equally  susceptible 
of  two  senses,  tlie  one  not  defamatory 
shall  be  preferred ;  hence,  to  say  that  an- 
other is  forsworn  is  not  actionable.  Holt 
V.  Scholefeld,  6  T.  R.  691. 

(c)  Nature  of  an  actionable  charge  ascer- 

tained. 

Any  words  from  which  damage  results. 
Moore  v.  Meagher,  1  Taunt.  44. 

(d)  Relative  to  the  publication  of  another  s 

slander. 

The  only  conditions  upon  which  the 
republication  is  justifiable  (admitting  that 
it  is  so)  are, — 1.  That  the  name  ^  the 
original  defamer  was  given  up  at  the  time. 
Davis  V.  Lewis,  7  T.  R.  17;  Woobsoth 
V.  Meadows,  5  East,  463 ;  2  Smith,  s8. 
— 2.  That  the  identical  expressions  used 
were  repeated.  Mmtland  v.  Golditigf  ft 
East,  426. 

(e)  Of  the  declaration. 
(e  1)  Statement  of  the  wordsm 

1.  They  should  be  given  as  they  nvere 
spoken,  since  proof  of  equivalent  words 
will  not  do.  Mmtland  s,.GMnqfy  ft  East, 
434.    Nor  will  it  be  allowed  to  stale  what 
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in  legal  effect  they  amounted  to,  as,  that 
the  accusation  (being  **  you  are  not  worth 
a  penny**)  was  of  insolvency.  Cook  v. 
CoXy  3  M.  &  S.  1 10.  In  which  case  judg- 
ment was  arrested  after  verdict. 
2.  See  Variance,  infra.' 

(e  2)  Fntireiy  of  the  charge. 

The  plaintiff  need  not  prove  all  the 
words  laid.  Compaghon  v.  Martin,  2  61k. 
790 ;  MaittandY.  Goldnet/y  2  East,  434. 

(e  3)  Averment  of  falsehood* 

It  is  implied  in  the  words  "  malicious, 
injurious  and  unlawful.'^  Rorae  v.  Roach ; 
Same  v.  Hoar^  1  M.  &  S,  304. 

(e  4)  Averment  of  and  concerning. 

Is  essential  to  connect  the  introductory 
matter  with  the  defamation ;  nor  will  an 
innuendo  supply  its  place.  Hawkes  v. 
Hawkey,  8  East,  427. 

(e5)  Of  the  innuendo). 

It  serves  to  explain,  by  reference  to  in- 
troductory matter,  an  ambiguous  charge. 
Rex  V.  AffUtty  1  T.  R.  63.  It  may  ex- 
plain,  by  adding  materiad  circumstances 
implied  by  the  introduction.  Ibid.  And 
if  those  circumstances  are  not  implied, 
stiU  their  addition  may  be  rejected  as 
surplusage,  provided  they  are  not  essential 
to  the  case.  Ibid;  or  blended  with  the 
preceding  matter.  Roberts  v.  Camdeny  9 
East,  93. 

(e  6)  Of  Tweeting  an  averment  repugnant 
to  the  charge. 

Words  actionable  per  <e,  are  not  made 
less  so  because  laid  as  spoken  of  the  plain- 
tiff in  a  particular  relation.  Hanoood  v. 
Astleyy  1  N.  R.  47. 

(e  7)  Statement  rf  special  damage. 

If  it  consists  in  the  loss  of  customers, 
thor  names  must  be  given.  Hartley  v. 
Herringy  8  T.  R.  130.  And  a  general 
description,  where  the  loss  is  the  only 
cause  of  action,  is  not  aided  by  verdict. 
leUc  V.  Undery  3  B.  &  P.  372. 

(f)  Of  the  evidence. 

(f  1)  Presumption  of  malice  and  falsehood. 

The  gen^^  rule  is,  that  malice  and 
feJsefaood  willbe  implied ;  an  exception  is 
where  the  defamation  was  an  answer  by 
a  master  to  one  demanding  the  character 


of  his  former  servant;  here,  the  servant 
must  prove  malice  and  falsehood.  IVea- 
therston  v.  HcewkinSy  1  T.  R.  1 10 ;  Rogers 
V.  Cliftony  3  B.  &  P,  587  ;  Hargrove  v. 
Le  BretoUy  4  Burr.  242^. 

ig)  Of  costs. 
(g  1)  In  relation  to  special  damage. 

Where  all  the  words  are  actionable  per 
se,  and  the  verdict  under  40^.,  an  allega- 
tion of  special  damage  will  not  carry  full 
costs.  Surman  v.  Shelleto,  3  Burr.  1688 ; 
Collier  V.  Gaillardy  2  Blk.  1062.  SecuSy 
where  only  some  are  so,  though  the  spe- 
cial damage  is  laid  as  occasioned  by  all. 
Savile  v.  Jardine,  2  H.  B.  531* 

(g  2)  In  relation  to  a  plea  in  justification- 

Though  found  for  the  plaintiff,  he  is 
not  therefore  entitled  to  full  costs.    Hal- 
ford  V.  Smithy  4  East,  567. 

II.   Of  slander  of  the  personal 

CHARACTER. 

(a)  Nature  of  an  actionable  charge  ascer^ 

tained. 
(a  i)  General  rule. 

Unless  attended  with  special  damage, 
it  must  impute  the  commission  of  a  crime 
punishable  by  law.  Onslow  v.  Home,  3 
Wils.  1 86 ;  2  Blk.  750.  Feize  v.  Linder^ 
3  B.  &  P.  372.  The  imputation  of  moral 
deficiency  is  not  actionable.  Ibid, 

(a  2)  Examples  of  voords  actionable. 

1.  *'He  was  put  into  the  round-house 
for  stealing  ducks  at  X.**  Beavor  v.  HideSy 
2  Wils.  300. 

2.  "  I  am  convinced  that  you  are  guilty 
(innuendo  of  the  death  of  A.)  and  rather 
than  you  should  go  without  a  hang^man, 
I  will  hang  you."  Peake  v.  Oldham,  Cowp. 
275 ;  2  Blk.  959. 

(a  3)  Examples  of  words  not  actionable. 

1*  The  calling  one  a  swindler.  Savile 
V.  Sardine,  2  H.  B.  531. 

2.  "  I  will  take  him  to  Bow-street  on  a 
charge  of  forgery."  Harrison  v.  King, 
7  Taunt.  431. 

(b)  Of  the  declaration. 
(b  1)  Example  of  uncertainty  in  the  charge 
being  aided  by  verdict. 
A  colloquium  of  the  deathy — a  charge 
of  "  being  guilty,"  iimuendo  of  the  mur- 
der of  A.     Peake  v.  Oldham,  Cowp.  275. 
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SLANDER. 


IIL   0.F  SLANDER  FROM    THE  IMFUTA- 
TION    OF    DISEASE, 

(a)  Nature  of  an  actiwiable  charge  ascer^ 

tained. 

The  imputation  of  having  had  an  in- 
fectious disease,  is  not  actionable.  Carsldke 
v.  Mappledoram,  2  T.  R.  473. 

IV.  Of  slander  in  office. 

(a)  Nature  of  an  actionable  charge  ascer- 

tained. 
(a  1)  General  rule. 

Words  which  may  occasion  the  loss  of 
an  office  of  profit,  are  actionable.  Onslow 
V.  Home,  3  Wils.  1^7 ;  2  Blk*  750. 

(a  2)  Example, 

Words  charging  the  having  given  200/. 
for  a  warrant  to  be  purser  of  a  man  of 
war,  not  specifying  or  implying  to  whom 
it  was  given,  are  not  actionable.  Purdy 
V.  Stacey,  5  Burr.  8698. 

• 

(b)  Of  the  declaration^ — by  a  dusenting 

minister. 

He  need  only  aver  that  he  is  such, 
without  shewing  that  he  is  qualified  pur- 
suant to  the  statute.  Hartley  v.  Herring, 
8T.R.  130. 

V.  Of  slander  of  the  professional 

CHARACTER. 

(a)  Nature  of  an  actionable  charge 
ascertained. 

(ai)  General  rule. 

Words  of  an  injurious  tendency  to  one 
in  a  profession  are  actionable.  Onshw  v. 
Home,  3  Wils.  187 ;  2  Blk.  750. 

(a  2)  Example,^^iwords  of  an  attorney. 

^  What,  does  he  pretend  to  be  a  lawyer  ? 
he  is  no  more  a  lawyer  than  the  devil," 
actionable.    Day  v.  BuUcTj  3  Wil&  59. 

(b)  Pled  injustyication  to  an  action  for. 

Where  the  charge  is  of  general  mis- 
conduct, the  plea  must  specify  the  parti- 
cular instances.  Holmes  v.  Catesby,  1 
Taunt.  543. 

VI.  Of  slander  of  title. 
(a)  Essintials  of, — a  malicums  motive. 

Is  so.  Hargrove  v.  Le  Breton,  4  Burr. 
2422;  Smith  V.  Spooner,  3  Taunt.  246. 


.    SLAVERY. 

(b)  Of  the  declaration. 
(b  1)  Averment  of  title. 

Semble  must  be  special;  and  not  a 
general  statemerit  of  lawful  possession. 
Roue  V.  Roach ;  Same  v.  Hoar,  1  M.  &  S. 

304. 

(c)  Of  the  plea. 
(c  1)  The  general  issue. 

Is  proper  where  the  defence  is  a  claim 
of  title.     Smith  v.  Spooner,  3  Taunt  246. 

(c  2)  Justification  under  the  authority  of 

adventurers. 

The  plea  must  state  their  names  and 
relation  to  the  property.  Rawe  v.  Roach ; 
Same  v.  Hoar,  1  M.  &  S.  304. 

(d)  Of  the  evidence. 
(d  1)  Presumption  of  malice. 

Must  be  drawn  from  all  the  circum* 
stances  of  defendants  conduct  and  situa- 
tion ;  and  not  formed  by  reference  to  the 
standard  of  action  by  which  a  man  of 
sound  judgment  would  regalate  his  con- 
duct.  Pitt  v.  Donovan,  1  M.  &  S.  639. 


SLAVERY. 


I.  Whether    recognized  bt  the 

ENGLISH    LAW,   p.  920. 

IL  Contracts  relative  t6,  p.  920. 
III.  Statute  relative  to  the  slave 

TRADE. 

(a)  31  Geo.  Ill,  c.  54,  s.  7,  p.  921. 


I.  Whether  recognized  bt  the 

ENGLISH  LAW. 

No.  Hence  slaves,  by  landing  in  Eng- 
land, are  here  emancipated.  Scmersst  v. 
Stewart,  Lofit.  r.  Excepting  the  case 
where  a  man  confesses  himseff  a  villain 
in  gfross,  in  a  court  of  record.    Ibid. 

II.  Contracts  relative  to. 

Made  in  England,  to  take  effect  abroad 
where  slavery  is  allowed^  ure  valid.  So- 
merset V.  Stewart,  LoffL  1. .  And  made 
by  a  slave  abroad  in  order  to  his  nuMiU'- 
mission,  may  be  enforced  here.  ]^illiam>f 
V.  Brown,  3  B.  &  P.  69. 


SLAVERY. 

III.5tATUT£  RBLATITE  to  THE8LAVB 

TRADE. 

(a)  31  Geo,  III,  c.  54,  s.  7. 

The  captain's  certificate  must  be  attest- 
ed by  the  owner  of  the  ship  in  which  he 
served.     Farmer  v.  Legg,  7  T.  R.  186. 


SOUTHAMPTON  POOR'S  ACT. 
Maiidamus  to  the  late  treasurer 

OF.  - 

DoM  not  lie  to  compel  repayment, 
pursuant  to  an  order  of  sessions,  of  money 
paid  over  by  the  guardians' direction.  Rex 
V.  Shaw,  5  T.  R.  549. 
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II.  In  relation  to  their  books. 

(a)  Whether   etideuce  of  their   kcense 

granted. 

Yes.  Hodgson  v.  FnUartorij  4  Taunt. 
787. 

III.  Statutes  relative  to. 

(a)  42  Geo.  Ill,  c.  77. 

The  open  trade  sanctioned  •  thereby, 
may  be  prosecuted  without  fishing.  Jacob 
V.  Jansen,  3  Taunt  534. 


SOUTH-SEA  COMPANY. 

I.  Ik  relation  to  xheir  licenses. 

(a)  Whether  annexed  to  the  parti- 

cular vessel,  p.  9SI. 

(b)  Retrospective     operation    of^ 

p.  9^u 

(c)  When  unnecessary,  p.  92 1 . 

II.  In  relation  to  their  books. 

(a)  Whether  evidence  of  their  license 
granted,  p.  921. 

III.  Statutes  relative  to. 

(a)  42  Geo,  III,  c.  77,  p.  921. 

(b)  47  Ged.  Ill,  sess.  1 ,  c.  23,  p.  92 1 . 


(b)  47  Geo,  III.  sess,  i,  c.  23. 

1.  Has  not  a  retrosptetive  operation. 
And  repeals  the  st  9  Ann,  c.  121,  only  in 
the  particular  cases  proposed.  Wilkinson 
V.  Londonsacky  3  M;  &  S.  117. 

2.  Does  not  legalize  a  trading,  and 
therefore  not  an  insurance  thereon,  within 
the  exclusive  limits,  to  a  place  known  to 
have  been  captured  from,  but  which, 
though  the  fact  was  unknown,  had  been  re- 
captured by,  the  enemy.  Toulmin  v. 
Anderson,  1  Taunt.  227. 


SOUTHWARK,  COURT  OF  CON- 
SCIENCE. 

I.  Relative  to  its  jurisdiction. 

(a)  In  relation  to  the  subject  matter ^ 

p.  921. 

(b)  Whether  conferred  by  residence 

within   the  jurisdiction,  p. 
921. 

(c)  Suggestions  relative  to,  p.  922. 

II.  Statutes  relative  to. 
(a)  Of  the  exception  therein,  p«922. 


I.  In  relation  to  their  licenses. 

(a)  Whether  annexed  to  the  particular 

vessel. 

Yes.     Cowie  v.  Barbery  4  M.  &  S.  16. 

(b)  Retrospective  operation  of, 

.  They  cannot  operate  retrospectively. 
Therefore,  the  insurance  of  a  ship  trading 
within  the  exclusive  limits,  is  not  made 
available  by  a  subsequent  license.  Colvie 
v.  Barber,  4  M.  &  S.  16. 

(c)  When  unnscessa»y* 

For  tiie  carriage  home,  in  a  king^s  ship, 
of  l^uUion,  the  proceeds  of  a  licensed  ad- 1  and  though  the  defendioit  carry  on  hit 
venture.    Hodgson  v.  tullarton,  4  Taunt    business,  Aod  the  cause  arose  without. 
787.  Spencer  v.  Holloway,  15  East,  647. 
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I.  Relative  to  its  jurisdiction.  . 
(a)  In  relation  to  the  subject  matter. 

Has  none  over  c^vjses  arising  /rom 
negligence  or  mi^feazance.  Lawson  v» 
Moggridge,  1  Taunt.  396. 

(b)  Whether  conferred  by  residence  within 
the  jurisdiction. 

Yes.    Though  unknown  to  plaintiff. 


SPIRITUOUS  LIQUORS. 

I.  In  relation  to  retail  dealers 

IK. 

(a)  Ajustice*s  license, — whether  es- 
sential to,  p.  922. 

II.  In  relation  to  the  removal 

OF. 

(a)  Extent  of  forfeitures  resulting 
from,  p.  922. 

III.    In   relation   to  the  illegal 

SALE   of. 

(a)  Entirety  ofthe  contract  for  the 
price,  p.  922. 


I.  In  relation  to  retail  dealers 

in. 

{d)A  justices  license, — whether  essential  to. 

Yes ;  ootwitstanding  the  at  9  Geo.  Ill, 
c.  6,  and  that  the  dealer  has  an  excise 
license.    Rex  v.  Downes,  3  T.  R.  560. 

II.  In  relation  to  the  removal  of. 

(a)  Extent  of  forfeitures  resulting  from. 

The  removal  of  a  larger  quantity  than 
expressed  in  the  permit,  though  without 
fraud,  incurs  a  forfeiture  of  the  whole. 
Hall  V.  Dracord,  2  Blk.  1289. 

III.  In   relation   to  the  illegal 

SALE    OF. 

(a)  Entirety  of  the  contract  for  the  price, 
A  bill  given  as  well  for  the  price  of 
liquor  sold  in  quantities  under  20 «.  value, 
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(c)  Suggestions  relative  to. 

The  course  in  relation  to  costs,  is  by 
suggestion  after  verdict  or  inqui ry .  Barney 
V.  Tubb,  2  H.  B.  350 ;  and  before  final 
judgment,  Ibid.  And  the  preliminary 
affidavit  must  state  as  well,  that  defendant 
is  liable  to  be  summoned,  ^c.  as  that  he 
is  a  resident,  &c.  Ibid. 

II.  Statutes  relative  to. 
(a)  Of  the  exception  therein. 

It  embraces  all  cases,  and  not  merely 
those  in  which  the  reduction  is  by  a  set 
off.  Fountain  v.  Young,  1  Taunt.  60. 
But  a  reduction,  stipulated  by  the  terms  of 
theoriginal  contract,  is  out  of  it.  Porter 
v.  Philpot,  14  East,  344. 


STAMPS. 

as  for  money  lent,  is  void  in  toto.    Scott 
V.  Gilmore,  3  Taunt.  226.  ' 


STAGE  COACH,  DRIVER  OF. 

Conviction  of,  under  28  Geo.  Ill, 

c.  67- 

(a)  In  default  of  appearance^  p. 
922- 

(b)  Form  of,  p.  922. 


(a)  In  drfault  of  appearance. 

Is  allowable.  Rex  v.  Barker,  3  East, 
504. 

(b)  Form  of 

It  need  not  allege  that  he  was  employed 
by  the  owner.  Rex  v.  Barker^  3  East, 
504. 


STAMPS. 

I.    Of  certain  general  rules. 

(a)  Identity  of  a  stamp  xcith  the  in- 

strument, p.  924. 

(b)  Essential  nature  of  a  stamp, 
(b  1)  In  the  case  of  a  hill  or 

note,  p.  924. 

(b2)  In  the  case  of  a  deed, 
p.  924. 

(b3)  Where  the  instrument 
forms  the  basis  or  con- 
sideration of  a  contract, 

'     p.  924- 

(c)  Relative  to  the  time  of  stamp- 

ifgf  P-  9«4- 

(d)  Of  specific    and  ad  valorem 

stamps,  924. 

(e)  Of  stamping  an  antient  writing 

with  the  impression  now  in 
use,  p.  924. 

(f)  Of  single  and  double  stamps, 
(f  1)  In  the  case  of  a  warrant 

of  attorney  defeazansed, 
p.  924. 
(f  2)  In  the  case  of  a  composi- 
tion deed,  p.  924. 
.tfS)  I^  I  he  case  (f  separate 
obligors   in  one  bond, 
p.  924. 
(f4)  Inthecase  of  an  agreement 
by  underwriters  to  refer 
to  arbitrationy  p.  924. 


STAMPS. 
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(f5)  In  the  can  of  an  agree- 
tneni  rehtiivt  to  prize 
shareSf  p.  924. 

(f  6)  In  the  cane  of  an  agree- 
ment hjf  several  for  a 
subscription  to  con- 
struct a  docky  p.  925. 

(g)  On  the  application  of  a  single 
stamp. 
(g  1)  In  the  case  of  contracts^ 

P-  935- 
(g  2)  In  the  case  of  affidavits^ 

(g  3)  In  the  case  of  admissions 
to  the  freedom  of  a  cor- 
porattony  p.  925. 

II.   On  the  classing    of  written 

INSTRUMENTS  WITH  REFERENCE 
TO    STAMPIVO. 

(a)  Whether  an  award  or  a  deedy 

p.  925- 

(b)  Whether  an  appraisement  or  an 

awardy  p.  925. 

(c)  jin  instrument  authorizing  the 

execution  of  a  deed,  p.  925. 

III.   Of  INSTRUMENTS  LIABLE  OR  NOT 
TO    THE    DUTY. 

(a)  Agreements  in  general^  p.  925. 

(b)  A  schedule  annexed,  p.  925. 

(c)  Agreement    or    memorandum, 

P-  925- 

(d)  Agreements  under  20 1.,  p.  925. 

(e)  Contracts  relating  to  the  sale 

of  goods, 
(e  I)  JFhat  are  such,  p.  925. 
(ea)  What    are    not     such, 

?•  936- 

(f)  Letters    between     merchants, 

P-  925- 

(g)  Drafts,  p.  925. 

(h)  Appointment   of  an    umpire^ 

p.  926. 
(i)  BUI  of  lading,  p.  926. 

(k)  Lease,  p.  926. 

(1 )  Assignment  of  a  lease,  p.  926. 

(m)  Apprentice  deed  by  a  charity, 
p.  926. 

(n)  CogfiovfV,  p.  926. 

(o)  Law  proceedings* 

(o  1)  Declaration  filed,  and 
copy  delivered  in  the 
Exchequer^  p.  926^ 


(o  2)  Copy  of  a  judgment  re- 
versing a  decree,  p. 
926. 

(p)  Note  for  a  prisoner  s  allowance 
under  the  Lords  Act, 
p.  926- 

(q)  A  cotnmission  of  bankruptcy, 

p.  926. 
(r)  Legacies,  ^.  g^6. 

(s)  Bills  and  notes  drawn  abroad  in 
blank,  p.  926. 

(t)  Agreement  in  England,  to  ac- 
cept a  bill  drawn  abroad, 
p.  926. 
IV.  On  the  admissibility  in  evi- 
dence or   UNSTAMPED   INSTRU- 
MENTS. 

(a)  General  rule,  p.  926. 

(b)  On  notice  or  refusal  to  produce 

the  part  stamped,  p.  926, 

(c)  Made  abroad,  p.  926. 

(d)  For  collateral  purposes, 

(d  1)  What  are  such,  p.  927. 
(d2)  What    are    not     such, 

p.  927- 

V.  On  the  ADMISSIBILITY  OF  PA- 
ROL EVIDENCE  IN  LIEU  OF  UN- 
STAMPED   INSTRUMENTS. 

(a)  General  rule,  p.  927. 

(b)  In    lieu  of  a   bill    or   note, 

P-927- 

VI.  On  THE  RE-STAMPING  OP  WRIT- 
TEN INSTRUMENTS  AFTER  AL- 
TERATION. 

(a)  In  the  furtherance  of  the  origi- 

nal intention,  p.  927. 

(b)  In  the  case  of  a  policy, 

(b  1)  When  necessary,  p.  927. 
(b2)  When    unnecessary,    p. 

927- 
VII.  Of  the  duty  payable- 

(a)  On  leases,  p.  927. 

(b)  On  policies,  p,g^T, 

(c)  On  bonds,  p.  927. 

(d)  On  apprenticeship  deeds. 

(d  1)  By    what    act    imposed^ 

P-  927-. 
(d2)  In  relation    to  a  bene- 

fiti-^what   is  not,    p. 

927- 

(e)  On  a    warrant    of  attorney^. 

p.  928. 
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(f)  On' iaw  proceedingifp.  g^B. 

(g)  On  legacies, 

(g  i)  Speedy  p.  928. 
(gs)  i2«fii^ttary,  p.  928. 

VIII.  Ok  the  form  of  the  instru- 
ment    WITH     REFERENCE     TO 

THE  Stamp  Acts. 
(a)  Jh  apprenticeship  deedy  p.  928. 

IX.  Of     penalties     under    the 

Stamp  Acts. 

(a)  Under  1  Ann^  sess.  2,  c.  22, 

p.  928. 

(b)  Of  compounding  actions  for, 

(b  1)  Notice  of  motion  to  the 
Stamp  Office, — whether 
necessary^  p.  9^8^ 

(b2)  Form  of  motion,  p.  g2%. 

X.  Relative  to  the  forgery  of 

STAMPS. 

« 

(a)  What  considered  as,  p.  928. 

(b)  Form      qf^    indictment    for, 

p.  928. 


1.  Of  ci^rtain  general  rules. 

(a)  Identity  of  a  stamp  with  the  instru- 
ment. 

Having  been  used  for  an  effectual  pur- 
pose, it  cannot  afterwards  be  used  for 
aftotber,  though  of  a  precisely  similar  na- 
ture to  the  first.  Hammond  v.  Foster, 
6T:R.635. 

(b)  Essential  nature,  of  a  stamp, 
(b  1)  In  the  case  of  a  hill  or  note. 

An  unstamped  bill  or  note  is  a  nullity, 
and  therefore  imposes  no  obligation  to 
present  it.  Wilson  v.  Vysar,  2  Taunt.  288. 

(b  2)  In  the  case  of  a  deed. 

Is  only  essentia]  to  its  admissibility  in 
evidence*    Goodri^t  v.  Gregory,  Lofft 

341.. 

(b  3)  Where  the  instrument  forms  the  basis 
or  consideration  of  a  contract. 

If  the  instrument  cannot  be  stamped, 
the  contract  is  void.  Jackson  v.  Warwick', 
7T..R.121. 

(c)  Relative  io  the  iime  of  stamping. 

Is  a  circumstance  altogether  immaterial ; 
a  motion,  therefore,  founded  on  the  want 
of  a  stamp,  is  defeated  by  ja  subsequent 


MPS. 

stamping.     Burton  v*  Kirki^y  s  Man* 
480;  7Taunl»  174: . 

(d)  Of  specific  and  ad  valorem  stamps, 

1.  An  ad  valorem,  or  stamp  of  higher 
value,  of  an  improper  denomination,  is  not 
available^  unless  by  statutory  provisions. 
Robinson  v.  Drybrovgh,  6  T.  R.  317; 
Chamberlain  v.  Porter,  1  N.  R.  30^ 

2.  A  stamp  of  greater  value  than  the 
one  prescribed,  is  sufficient,  provided  that 
there  is  a  stamp  in  the  schedule  of  that 
identical  amount,  aud  that  where  the  re- 
gular stamp  is  made  pp  of  different  sums, 
imposed  by  different  aqts,  and  each  sum 
is  applicable  to  a  different  fund,  appro- 
priated to  the  public  *  service,  the  stamp 
imposed  is  likewise  applicable  to  the  same 
funds,  and  in  propor^ons  not  less  than  is 
the  regular  stamp.  Farr  v.  Price,  1  East, 
55 ;  Taylor  v.  Hague^  2  East,  414.  See 
5  East,  312. 

(e)  Of  stamping  an  onHent  writingj  witk 
the  impression  now  in  use. 

It  maybe ^one.  Doe, d. Dyke,  v.  Whii^ 
tingham,  4  Taunt.  20.  * 

(f )  Of  single  and  double  stamps, 
(f  1)  In  the  case  of  a  warrant  of  attorney 

defeazan^ed. 

The  defeazance  is  covered  by  the  stamp 
to  the  warrant.  Cawthome  v.  Holben, 
1  N.  R.  279. 

(f  2)  In  the  case  of  a  composition  deed. 

Only  one  stamp  is  requisite,  though 
each  creditor  executes  separately.  Bomen 
\,  Ashley,  i  N.R.  278. 

(f  3)  In  the  case  of  separate  obligors  m 

one  bond. 
Where  the  obligation  is  for  the  self- 
same thing,  only  one  stamp  is  requisite. 
Bouen  v.  Ashley,  i  N,  R.  274. 

(f  4)  In  the  case  of  an  agreement  by  under' 
writers  to  refer  to  arbitration. 

The  agreement  and  the  award  require 
only  single  stamps  each.  Goodson  v. 
Forbes,  1  Mars.  525  ;  6  Taunt  171. 

(f  5)  In  the  case  of  an  agreement  relatite 
tQ^  prize  shares. 
Though  ^veral  as  to  each  person,  one 
stamp  only  is  requisite.  Baker  \*JardmCy 
13  East,  235,0. 


STAMPS. 
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{(6)  Intke  ease  of  an  agreement  by  several 
for  a  tuMcriptUa  to  construct  a 
dock, 

A  single  stamp  is  sufficient.  Davis  v. 
WiUiamSy  13  East,  23,  n. 

(g)  On  the  application  of  a  single  stamp, 
(g  1)  In  the  case  oj  contracts. 

A  paper  containing  contracts  by  seve- 
ral persons,  relative  to  different  things, 
though  stamped  with  a  single  stamp,  is 
evidence  for  one  where  the  stamp  ap- 
pears applicable  exclusively  to  his  name. 
Powell  V.  Edmunds f  12  East,  6;  Doe,  d. 
Copley^  V.  Day,  13  East,  241. 

(ga)  In  the  case  of  affidavits. 

That  an  affidavit,  entitled  in  several 
causes,  may  be  read,  it  must  be  impressed 
with  a  corresponding  number  of  stamps. 
Jnon,  3  Taunt.  469. 

(g  3)  In  the  case  of  admissions  to  the  free- 
dom of  a  corporation. 

The  first  only  of  several  admissions 
entered  on  one  stamp,  is  good.  Gilby  v. 
Lockyer,  Dougl.  217. 

II.  On   the  classing   of  written 

INSTRUMENTS  WITH  REFERENCE 
TO   STAMPrNO. 

(  a  )   Whether  an  award  or  a  deed. 

An  award  under  seal,  delivered  as  such, 
requires  an  award  stamp  only.  Brown  v. 
Vawsert  4  East,  585. 

(b  )  Whether  an  appraisement  or  an  award. 

An  appraisement  stamp  is  proper  for  a 
valuation  by  referees,  pursuant  to  an 
agreement.    Leeds  v.  Burrows,  1 2  East,  1 . 


^(c)  An  instrument  authorizing  the  execu- 
tion of  a  deed. 

Semble,  it  need  not  be  stamped  as  a 
deed.     Barrow  v.  Mashiter,  ^East,  430.   I 

III.    Of  INSTRUMENTS  LIABLE  OR  NOT 
TO   THE   DUTY. 

(a)  Agreements  in  general. 

Whether  real  or  personal,  they  are 
liable.     Emmerson  v.   Heetis,    2  Taunt. 

438- 

(b)  A  schedule  annexed. 

Must  be  stamped  as  a  part  of  the  in- 
ftlninient  to  which,  &c.  Lake  v.  Ashwell, 
3  Easty  326. 


(c)  Agreement' or  memorandum. 

Any  writing  which  woald  be  an  evi- 
dence, though  only  of  part  of  the  contract, 
must  be  stamped.  Ramshottom  v.  Mort- 
ley,  2  M.  &  S.  445.  But  a  slip  of  paper, 
not  signed  nor  required  to  be  signed  by 
either  party,  handed  by  an  auctioneer  to 
the  vendee,  describing  the  premises,  term, 
and  rent,  on  a  lease  of  premises  by  auc- 
tion, need  not  be  stamped.  Ramshottom 
v.  Tunbridge,  2  M.  &  S.  434. 

(d)  Agreements  under  20/. 

1.  An  agreement  to  confess  judgment 
for  a  sum  exceeding  80/.,  to  secure  a  sum 
under  that  amount,  and  costs,  is  such. 
Ames  V.  Ht//,  2  B.  A:  P.  150. 

2.  Where  an  article  is  sold  by  auction 
in  separate  lots  to  the  same  purchaser,  if 
each  lot  separately  is  under  20  /.  value,  no 
stamp  is  requisite.  Emmerson  v.  Heelis, 
2  Taunt.  38. 

(e)  Contracts  relating  to  the  sale  of  goods, 
(e  1)  What  are  such* 

An  agreement  by  a  broker  to  in- 
demnify his  principd,  on  the  re-sale  of 
goods  purchased  by  him.  Curry  v.  Eden- 
soTy  3  T.  K«  524. — 9.  A  guarantee  for 
the  purchase  of  goods. — 3.  An  agree^ 
ment  to  share  in  goods  purchased  by  the 
other  party  on  their  joint  account.  Ven- 
ning  v.  Leckicy  13  East,  7. — 4.  An  agree- 
ment to  sell  oil  to  be  made  from  raw  ma- 
terial. Wilks  V.  Atkinson,  1  Mara.  412  ; 
6  Taunt.  11. 

(e  2)  What  are  not  such. 

Where  the  subject  does  not  exist  in 
the  state  of  goods.  Waddington  v.  Bris- 
tow,  2  B.  &  P.  451. — 2.  An  agreement 
for  the  making  of  goods.  Buxton  v. 
Bedall,  3  East,  303. 


(f)  Letters  between  merchants, 

A  letter  written  by  one  who  manages 
another's  trade,  binding  himself  to  pay  a 
debt  contracted  therein,  is  such.  M''Kenxie 
v.  BanA:«,  5  T.  R.  176. 

(g)  Drafts. 

1.  The  day  on  which  a  draft  is  deli- 
vered, is  the  day  of  issuing  it,  though  it  is 
not  to  be  used  till  afterwards.  Allen  v. 
KeeveSj  1  East,  435 1 

2.  The  words  ^*  acting  as  bankers/' 
are  to  be  taken  in  their  popular  sense. 
Castleman  v.  Ray,  a  B.  &  P.  383. 
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(h)  Appointment  of  an  umpire. 

Need  not  be  stamped.  Routledge  v. 
Thornton,  4  Taunt.  704. 

(i)  Bill  of  lading. 

The  transit  from  Scotch  to  flnglish  ports 
is  not  an  exportation.  Scotland  v.  Wilson^ 
1  Mars.  204 ;  5  Taunt.  533. 

(k)  Lease. 

As  well  simple  leases  as  those  under 
seal,  must  be  stamped.  Doe^  d.  Estwick, 
V.  IVai/,  I  T.  R.  735. 

(I)  Assignment  of  a  lease. 

When  not  under  seal,  did  not  formerly 
require  a  stamp.     Hodges  v.  Drakeford, 

1  N.  R.  270. 

(m)  Apprentice  deed  by  a  charitj/. 

A  placing  out  by  trustees,  who,  though 
parties  to  the  deed  do  not  execute  it,  is 
exempt  from  the  duty.     Rex  v.  Quainton, 

2  M.  ^  S.  338. 

(n)  Cognovit, 

If  without  terms  of  agreement,  need  not 
be  stamped.  Ames  v.  Hill^  2  B.  &  P.  150; 
Reardon  ▼.  Swabt/y  4  East,  188. 

(0)  Law  proceedings. 

(o  1)  Declaration  Jikdy  and  copy  delivered 

in  the  Exchequer. " 

Must  be  stamped.  Smith  t.  Bulkeley, 
2  Price,  114. 

(02)  Copy    of  a  judgment  reversing  a 

decree. 

Need  not  be  stamped.  Jones  v.  Randall, 
Cowp.  1 7. 

(p)  Note  for  a  prisoner's  allowance,  under 
the  Lords*  Act. 

Need  not  be  stamped.  TekeU  v.  Casey^ 
7  T.  R.  670;  over-ruling  Pitman  v. 
Haynes,  Id.  530 ;  Bowring  v.  Edgar,  1  B. 
&  P.  270,  accord. 

(q)  A  commission  of  bankruptcy. 

Need  not  be  stamped.  Rex  v.  Bullock, 
1  Taunt.  71. 

(r)  Legacies. 

1.  Devise  for  life  of  the  rents  of  realty 
and  dividends  of  personalty.  Neither 
payment  is  liable  to  the  duty.  Green  v. 
Croft,  2  H.  B.  30. 


2.  A  deed  of  settlement  of  leasehold ' 
and  personalty,  retained  by  the  party 
during  his  life,  and  confirmed  in  most 
respects  by  his  will,  will  be  considered  a 
testamentary  instrument,  and  the  disposi- 
tions therein  be  liable  to  duty.  Attorney 
General  v.  Jones,  3  Price,  368. 

3.  Legacies  devised  by  one  in  India,  but 
paid  here,  under  a  will  proved  here,  are 
liable  to  the  duty.     Attorney  General  v. . 
Cockerell,  1  Price,  165. 

4.  A  bequest  of  real  property  to  trus- 
tees to  be  sold,  and  the  profits  to  be  deem- 
ed part  of  the  residue  of  the  testator  s 
estate,  or  go  in  aid,  if  necessary,  of  the 
rest  of  his  property,  in  discharge  of  his 
pecuniary  legacies,  is  liable  to  the  duty, 
though  the  residuary  legatee  took  the 
property  in  statu  quo.  Attorney  General, 
V.  Holfordy  I  Price,  426. 

(s)  Bills  and  notes  drawn  abroad  in  blank. 

A  bill  drawn,  signed  and  indorsed 
abroad,  with  blanks  for  the  date,  drawee, 
&c.,  and  filled  up  here  by  one  for  whose 
use  it  was  transmitted,  does  not  require  an 
English  stamp.  Snaith  v.  Mingay,  1  M. 
&  S.  87.  See  Cruti^hley  v.  Mann,  1  Mars. 
29;  5  Taunt  529. 

(t)  Agreement  in  England  to  accept  a  biU 
drawn  abroad. 

Must  be  stamped.  Crutchky  v.  Mann, 
1  Mars.  29;  5  Taunt.  529. 

IV.  Of  the  admissibilitt  ik  evi- 
dence OF  UNSTAMPED  INSTRU- 
MENTS. 

(a)  General  rule. 

A  writing  is  inadmissible,  where,  by 
admitting  it,  effect  is  given  to  an  unstamp- 
ed instrument.  Castleman  v.  Rmf,  2  B. 
&  P.  383. 

(b)  On  notffe,  or  refusal  to  produce  the 
part  stamped. 

Where  an  instrument  consists  of  two 
parts,  the  one  stamped,  the  other  not,  se- 
condary evidence  of  its  contents  may  be 
given  by  the  party  in  possession  of  the 
unstamped  part,  on  his  adversary's  refusal, 
after  notice,  to  produce  the  other.  Gar- 
nons  V.  Swift,  1  Taunt.  507. 

(c)  Madeabnoad, 
Connot  be  admitted,  if  inadmissit^e 
abroad.    Alves  v.  Hodgson,  7  T.  R.  241. 


STAMPS. 


(d)  For  cottdicral  purposes. 
(d  l)  H^hat  are  such, 

1.  The  refreshment  of  a  witness's  me- 
mory.    Jacob  V.  Uttdsay,  \  East,  460. 

2.  The  proof  of  an  agreement  expired ; 
under  the  terms  of  which  the  parties  im- 
pliedly continue.  Rex  v.  Pendleton^  15 
East,  449. 

3.  The  proof  that  a  letter,  containing 
the  unstamped  instrument,  was  stolen. 
Rex  V.  Poooiey,  3  B.  &  P.  31 1. 

(d  2)  What  are  not  such, 

1.  Proo^  in  an  indictment  for  setting 
fire  to  a  house,  with  intent  to  defraud  the 
insurers,  of  an  indorsement  on  the  policy, 
allowing  their  removal  to  that  house. 
Rex  V.  GilUony  \  Taunt.  95. 

2.  A  lease  adduced  to  prove  that  fix- 
tures are  to  he  paid  for,  must,  in  an  action 
for  their  value,  he  stamped.  Corder  v.* 
Drakeford,  3  Taunt.  382. 

V.  On  the  admissibility  op  parol 

EVIDENCE      IN      LIEU      OF      UN- 
STAMPED   INSTRUMENTS. 

(a)  General  rule. 

Is  inadmissible  where  the  instrument  is 
the  only  legal  proof  of  the  fact.  Rex  v. 
St,  Paul's  Bedford,  6  T.  R.  458 ;  Hodges 
v.  Drakefordy  1  N.  R.  271. 

(b)  In  lieu  of  a  hill  or  note. 

If  a  bill  or  note  given  in  payment  can- 
not be  stamped,  the  creditor  may  sue  on 
the  original  demand.  Alxes  v.  Hodgson, 
7  T.  R.  241 ;  Tyte  v.  Jones,  1  East,  58,  n. 
Brown  v.  IFatts,  1  Taunt.  353. 

VI.  On  THE  RE-STAMPING  OF  WRIT- 
TEN INSTRUMENTS  AFTER  AL- 
TERATION. 

(a)  In  furtherance  of  the  original  in- 
tention. 

A  mistake  may  be  recti 6ed  by  consent, 
without  re-stamping. — The  instrument 
in  this  case  was  a  deed,  which  was  deli- 
vered de  nolo.     Cole  v.  Parkin,  12  East, 

471. 

(b)  In  the  case  of  a  policy. 

(b  1)  TFhen  necessary. 

Where  the  alteration  is  in  the  subject 
matter.  Hubbard  v.  Jackson,  4  Taunt 
169.  Thus,  from  ship  and  outft  (in 
voyages  upon  the  southern  whale  fishery) 


Hill  V.  Patten,  8 


to  ship  and  goods. 
East,  373. 

(b  2)  IFhen  unnecessary. 

In  the  cases  of, — 1.  The  correction  of 
a  mistake  in  the  name  of  the  ship,  writ- 
ten by  an  agent  in  the  margin.  Robin- 
son V.  Touray,  1  M.  &  S.  217. — 2.  Ex- 
tension of  the  time  of  sailing.  Kensington 
V.  Inglis,  8  East,  273. — 3.  Cancelling  a 
warranty  to  sail  on  such  a  day.  Hubbard 
V.  Jackson,  4  Taunt  169.— .4.  The  alte- 
ration in  the  interest  declared  from 
"  ship/*  to  "  goods  as  interest  may  ap- 
pear," the  assured  having  no  interest  in 
the  ship.  Sawtell  v.  Loudon,  1  Mars.  99 ; 
5  Taunt  359. — 5.  Cancelling  marks  on 
goods  whose  import  is  unknown.  Hubbard 
V.  Jackson,  4  Taunt  169. 

VIL  Of  the  duty  payable. 

(a)  On  leases. 

The  reservation  of  rent,  is  not  an  essen- 
tial to  exempt  leases  for  fines  from  the  ad 
valorem  duty.  Roe,  d.  Larkin,  v.  Chen- 
halls,  4  M.  &  S.  23. 

(b)  On  policies.  .  , 

Where  the  distinct  interests  of  several 
are  insured,  under  one  entire  sum,  **  to  be 
thereafter  declared  and  valued,''  the  stamp 
must  cover  the  fractional  parts  of  1 00  /. 
in  each  interest  ilopp  v.  Allnutt,  15 
East,  601. 

(c)  On  bonds. 

1 .  A  bond  for  the  payment  of  rent,  is 
liable  to  a  similar  duty  with  other  bonds. 
Attree  v.  Anscomb,  2  M.  &  S.  88. 

2.  Bond  for  securing  money  already 
advanced,  and  to  be  advanced  in  account 
current,  must,  without  reference  to  the 
penal  sum,  have  a  20  /.  stamp.  Scott  v. 
AUsop,  2  Price,  20. 

(d)  On  apprenticeship  deeds, 
,  {Ai)  By  what  act  imposed. 

The  duties  now  payable,  are  under 
48  Geo.  Ill,  c.  149.  Gye  v.  Felton,  4 
Taunt  876.    See  the  new  Stamp  Act 

(d  2)  In  relation  to  a  benefit, — what  is  not. 

1.  Covenant  by  the  fathjsr  to  clothe  and 
maintain.   Rex  v.  Leighton,  4  T.  R,  732. 

2.  Stipulation  by  the  apprentice  to  allow 
his  master  2  s.  per  week,  the  master  to 
allow  him  wages.  Rex  v.  Bradford,  I 
M.  &  S.  151. 
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3.  By  the  apprentice,  to  feupply  bimself 
with  Decessaries,  the  master  to  allow  him 
a  weekly  sum,  (unless  such  sum  is  shewn 
not  to  be  an  equivalent.)  Rex  v.  Walton 
in  Le  Dale,  3  T.  R.  515. 

4.  By  the  apprentice,  to  allow  the  master 
his  earnings,  or  a  part.  Rex  v.  Wantage, 
1  East,  601. 

(e)  On  a  warrant  of  attorney. 

A  warrant  under  seal,  to  confess  judg- 
ment and  release  errors,  is  within  the 
exemption  in  stat  37  Geo.  Ill,  cm. 
Barrow  v.  Mashiter,  4  East,  431. 

(f)  On  law  proceedings. 

Close  copies  may  be  used  as  evidence, 
without  any  additional  to  the  common 
stamps.  Doe,  d.  Lucas,  v.  Fulford,  1 
Blk.  888. 

(g)  On  legacies. 
(g  1).  Specific. 

The  case  of  a  bequ^  within  the  mean- 
ing of  the  clause,  in  48  Geo.  Ill,  c.  149, 
schedule  3,  "  not  paid,  retained,  satisfied, 
or  discharged,  till  after  10th  Oct  1808." 
Attorney  General  v.  Lady  Louisa  Manners, 
1  Price,  411. 

»  • 

(gs)  Residuary. 

Is  to  be  computed  updn  the  aggregate 
amount  of  the  residue  of  testator's  property, 
as  it  stood  when  executor  delivered  into 
the  stamp-office,  the  note  of  what  he  in- 
tends retaining  as  residuary  legatee.  At- 
torney General  y.  Lord  George  Cavendish, 
Wightw.  8«. 

Vni.  On  thb  form  of  the  instrct- 

MENT,    WITH     REFERENCE   TO 
THE  StAMF  AcT&,       ' 

(a)  4n  appfcnticesiip  deed* 

A  larger  sum  than  what  was  paid,  may 
be  stated  as  the  fee.  Rex  v.  Keynskam, 
5  East,  309 ;  R)sx  ▼.  Qitainton,  2  M.  &  8. 
338.  ^       '    • 


/  • 


IX.  Of  penalties  under  tub  Stamp 

Acts. 

(a)  Under  i  Ann,  sess.  2,.  c.  22. 

Are  incurred,  by  erasing  names  and 
dates  upon  letters  of  attorney,  made  in 
England,  to  collect  debts  abroad.  Stone- 
lake  V.  Babb,  5  Burr,  2673. 


STATUTE. 

(b)  Of  compounding  actions  for. 

(b  1)  Notice  of  motion  to  the  Stamp-office, 
whether  necessary. 

No;  where  the  action  is  not  supported 
by  them.   Scdisbury  v.  Hyde,  2  Anst.  523. 

(b  2)  Form  of  motion. 

Must  specify  the  sum  at  which  it  is 
compounded.    Salisbury  v.  Hyde,  2  Anst. 

523. 

X.  Relative  to  the  forgery  of 

stamps. 

(a)  What  considered  as. 
The  form  of  the  original  fabrication  is 
immaterial,  if,  when  uttered,  it  was  com- 
plete.  Rex  V.  ColUcott,  4  Taunt.  300. 

(b)  Form  of  indictment  for» 

No  fac  simile,  or  particular  description 
of  the  stamp,  is  necessary.  Rex  v.  Col- 
Scott,  4  Taunt.  300. 
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I.  Of  statutes  in  general. 
(a)  Relation  of,  in  point  of  time. 
(ai)  To  the  first  day  of  the 

sessions,  p*  929. 
(a  2)  When  passed,  to  supply 
an  omission  in  a  pre- 
vious act,  p.  929. 

(b).  On  the  individuaRty  <f. 

(b  1)  Statutes  in  part  materid, 

p.  929. 
(b2)  Statutes  relating  to  the 
same  class  of  persons, 

P-  9^9- 

(c)  On  the  repeal  of. 

(c  i;  By    user   and  non-user, 

p.  929- 
(c  2)  By  a  recital  in  another 

statute,  p.  999. 
(c  3)  Where  it  superadded  pe- 
nalties to  a  common  law 
offence,  p.  929. 

(d)  On  the  revival  (f. 

(d  1)  By  the  expiration  of  a 
temporary  repealing  sta- 

^^  p.  929- 
(d  2)  Relation  thereon,  in  point 

of  time  fp.,2^0* 


(e)  Registration  of^ina  particular 

country. 
(el)  It 9    operation    in    UrWy 

P-930- 

(f )  In  relation  to  the  crotcn. 

(f  i)  Implied  repeal  of  clauses 
kmiting  its  rights^  p. 

930. 
(fa)  Whether  the  crown  may 
eontrofdj  p.  930. 

(g)  Transactions  in  violation  of, 

whether    void  or   voidable, 

p.  930- 

(h)  Rules  of  construction. 

(h  1)  Founded  on  the  intention- 

(hs)  Individuality  of  a  general 

and  a  special  clause, 

Pn  930. 

(h3)  Positive  enactments,  whe* 
ther  restrained  by  pre- 
amble, p.  930. 

(h  4)  Construction  of  expres- 
sions in  general,  p*930. 

(h5)  Construction  of  the  ex- 
pression, **  an  act  to  be 
passed,"  p.  930* 

(h6)  Admissibility  of  usa^,  or 
evidence  to  explatn,  p. 
930. 

(i)  Whether  conclusive  of  facts 
recited  therein,  as  existing, 
P^930. 

(k)  Relative  to  remedies  given  by. 
(k'l)  Whether  in  exclusion  of, 
or  cumulative  to  com- 
mon km  remedies,  p. 
930. 

(1)  Relative  to  actions  on* 

(1 1)  Reference  to  the  statute, 
whether  essential,  p.930. 

If.  Of  public  statutes. 

(a)  Whether  those  relating  to  trade, 
are  considered  as,  p.  930. 

III.  Of  private  statutes. 

(a)  Whether  those  passed  on  the 

petition  ofindioiduals,  though 
declared  public,  are  consi- 
dered such,  p.  930* 

(b)  Rides  of  construction,  p*  931. 

(c)  Ex  officio  notice  of,  p.  931. 


STATUTE.  929 

IV.  Op  a  certain  particular  sta- 


tute,— THE  GENERAL  defence 

act. 

(a)  Proceedings  thereon^  in  relation 
to  compensation,  p.  931. . 

I.  Of  statutes  in  general. 

(a)  Relation  of,  in  point  of  time. 
(a  1)  To  the  first  day  of  the  sessions. 

Obtains  even  where  the  act  is  tatake 
effect ''  from  and  after  the  passing  of  the 
act"  Latless  v.  Holmes,  4  T.  R.  660 ; 
HaU  v.  Whalley,  Id.  662^  n. 

(a  2)  When'  passed  to  supply  an  omission 
in  a  previous  aff.    . 

Has  relation  to  the  time  of  the  former, 
being  of  the  same  session.  Attorney  Gc" 
neraly.  Pougett,  2  Price,  381. 

(b)  On  the  individuality  of. 
(b  1)  Statutes  in  pari  materid. 

Are  to  be  considered  as  one  law^  and 
construed  together.  Hex  v.  Excise  Com- 
missioners, «  T..  R.  387 ;  Rex  v.  Mason, 
Id.  586;  Lofit.  371 ;  Dongi.30;  4M.& 

S.  210. 

(b  2)  Statutes  relating  to  the  same  class 

of  persons. 

Are  not,  unless  in  pari  materid,  to  be 
incorporated  together.  Hence,  the  venue 
in  actions  against  toll-gate  keepers  acting 
quasi  under  st,  25  Geo.  Ill,  q.  5U  is  tran- 
sitory.    Bazing  v.  Skelton,  5  T,  K.  16. 

(c)  On  the  repeal  of. 

(c  i)  By  user  andnonrusee.  .. 
Cannot  be;   though  where  the.  act  is 
ambiguous  they  may  go  far  to  explain  it 
White y.Boot, 2  T.R. 274;  Leighx.Kenty 
3  T.  R,  364. 

(c  2)  By  a  recital  in  another  statute. 
Cannot  be.  Dare  v.  Gray,  ^  T.  R.  358. 

(c  3)  Where  it  superadded  penalties  to  a 
commanrkm  qfftnce,,, 
Does  not  repeal  the  common-law  offence 
and  punishment    Rex  v.  Waddingtony  1 
East»  143. .    .  w    -  ^ 

(d)  On  ihe  revival  of. 

(d  1)  By  the  expiration  of  a  temporary  re- 
pealing ttatute. 

Does  not  revive.  Warren  v.  Windk, 
3  East,  205. 
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(d  2)  Rehtian  thereon^  in  point  of  time, 

A  statute  reviving  a  temporary  act 
then  expired,  has  a  retrospective  influ- 
ence.    Skipman  v.  Henbest,  4  T.  R.  109. 

(e)  Registration  ofyin  a  particular  covntry. 
(e  1)  Its  operation  in  law. 

Is  an  immaterial  circumstance  to  the 
statute's  obligatory  force.  Attorney  Gene- 
ral V.  Le  Merchant^  2  T.  R.  201,  n. 

(f)  In  relatioh  to  the  crown. 
(f  1)  Implied  repeal  of  clauses  limiting  its 

rights. 

Are  repealed  by  subsequent  statutes, 
unless  expressly  re-enacted.  Attorney 
General  v.  Newman^  1  Price,  438. 

(f  2)  Whether  the  crown  may  controuL 

No ;  thus  not  by  its  license.  Toulmin 
V.  Anderson f  1  Taunt.  227. 

(g)  Transactions  in  violation  of,  whether 
void  or  voidable. 

1.  Where  a  transaction  is  made  void 
by  statute,  to  protect  one  man  from  the 
designs  of  anoUier,  it  is  utterly  void.  But 
voidable  only,  where  made  to  protect  the 
rights  of  third  persons.  Semble,  Crosley 
V.  Arkwright,  2  T.  R.  603. 

2.  A  transaction  contrary  to  a  penal 
statute,  is  void.    Supra,  255,  (b  8) 

(h)  Rules  of  construction, 
(hi)  Founded  on  the  intention. 

The  ends  contemplated,  ire  to  be  consi- 
dered.   Curling  v.  ChaUclen,  3  M.  &  8. 5 1 0. 

(h  2)   Individuality  of  a  general  and  a 
special  clause. 

Accord.  Andree  v.  Fletcher, «  T.  R.  1 61 . 

(h  3)   Positive  enactments, — whether  rc- 
straincd  by  preamble. 

No.  Jones  v.  Smart,  1  T.  R.  44;  Cres- 
pigny  V.  Wittlenoom,  4  T:  R.  790 ;  Rex  v. 
Pierce,  3  M.  &  S.  02  ,-  Loflt  783. 

(fa  4)  Construction  of  expressions  in  general^ 

If  they  have  acquired  a  definite  mean- 
ing in  law,  they  must  be  so  expounded. 
Rex  V.  Bucks  (Justices  of,)  2  M.  &  S.  230. 

(h  5)  Construction  of  the  expression  "  an 
act  to  be  passed** 

Applies  to  an  act  passed  in  the  same 


session,  though  prior  in  point  of  time. 
Nares  v.  Rowles,  14  East,  510. 

(h  6)  Admissibility  of  usage  or  evidence  to 

explain. 

1.  When  ambiguous,  usage  may  ex- 
plain ;  sectts,  where  not  ambiguous.  Rex 
V.  Hogg^  I  T.  R.  728  ;  Rex  t.  Scott,  3  T. 
R.  602 ;  Rex  v.  Aire  Sf  Calder  Navigation, 

2  T.  R.  660 ;  Rex  v.  Miller,  6  T.  R.  268. 

2.  Evidence  to  explain  the  meaning  of 
technical  words,  is  inadmissible.  Attorney 
General  y. Plate  Glass  Company,  i  Anst  39. 

(i)  Whether  conclusive   of  facts   recited 
therein  as  existing. 

Yes;  and  the  courts  must  notice  their 
existence  ex  officio.    Rex  v.  De  Berenger, 

3  M.  &  S.  67  ;  Briscoe  v.  Lord  Egrenumt, 
Id.  88 ;  Rex  v.  Sutton,  4  M.  &  S.  532. 
Excepting  that  by  mis-stating  that  a  situa- 
tion of  things  exists  under  a  former  sta- 
tute, it  does  not  create  them.  Brazen- 
nose  College,  Oxford,  v.  Bishop  of  Salis^ 
bury,  4  Taunt.  831. 

(k)  Relative  to  remedies  given  by. 
(k  1)  Whether  in  exclusion  of  or  cumula- 
tive to,  common  law  remedies. 
Are  cumulative  to,  though  of  a  different 
nature.  Rex\.Chamherli^ne,iT.R.\02; 
and  see  Beckford  v.  Hood,  7  T.  R.  620. 

(I)  Relative  to  actions  on. 
(1 1)  Reference  to  the  statute, — whether 

essential. 

Yes.  And  in  the  case  of  an  offence 
charged,  semble,  the  reference  must  be  by 
"  contraformam  statuti.**  Lee  v.  Clarke, 
2  East,  333. 

II.  Op  public  statutes. 

(a)  Whether  those  relating  to  trade  are 

considered  as. 

Yes,  if  to  trade  in  general.    Secus,  if  to 

a  particular  trade.     Kirk  v.  Nowili,  1  T. 

R.  118. 

(b)  Of  the  virtual  assent  to. 

Is  implied  on  the  part  of  every  one. 
Hornby  v.  Houlditch,  1  T.  R.  93,  n. 

« 

III.  Of  private  statutes. 

(a)  Whether  those  passed  on  the  petition 
of  individuals,  though  declared  pub- 
uc,  are  considered  such. 

Yes,  in  point  of  construction.  Perckard 
V.  Heywood,  8  T.  R.  468. 
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(b)  Rules  of  const  ruction. 

They  must  be  construed  with  reference 
to  the  intention  of  the  parties  concerned, 
as  collected  from  the  words  used.  Tovm- 
ley  V,  Gibson,  2  T.  R.  705.  And  if  for 
settling  estates,  they  must  be  construed  as 
common  conveyances  are.  Hornby  v. 
Houlditch,,  1  T.  R.  93,  n.  Loift.  416. 

(c)  -Er  officio  notice  of. 

Notice  will.be  taken  only  of  the  part 
pleaded.     Kirk  v.  Nowill^  1  T.  R.  1 18. 

]V.  Of  a  C£RTAIlf  PARTICULAR  STA- 
TUTE,— THE  GENERAL  DEFENCE 
ACT. 

(a)    Proceedings  tkereony  m  relation  to 
compensation. 

See  Bingham  v.  Serle,  5  East,  534 ;  2 
Smith,  1 29 ;  Exparte  Templer,  2  Smith, 
90. 
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STOCK,  OR  FUNDED  PROPERTY. 

I.  Nature  and  properties  of. 
(a)  Whether  considered  as  money^ 
p.  931. 

II.   Op  the   action    for    not   ac- 
cepting STOCK. 

(a)  Preliminaries  to, 
(a  1)  Tender,  p.  931. 
(a  a)  Actual  tranrfer  of  the 
stock  to  another,  before 
action  brought,  p.  93 1 . 

III.  Or    THE     ACTION     FOR     NOT    RE- 

PLACING   STOCK. 

(a)  Measure  of  damages  in,  p.  93 1 . 

IV.  Of  the   STOCK-JOBBING    ACT. 

(a)  Whether  penal   or  remedial, 

p.  931. 

(b)  What  transactions  are  within, 

P.931- 

(c)  What    transactions    are    not 

within,  p*  931. 


I.  Nature  and  properties  of. 

(a)  Whether  considered  as  money. 

No.  Not  therefore  within  the  mean- 
ing of  a  contract  to  enable  A.  to  recover 
money.    Jones  v.  Brinky,  1  East,  1. 


II.  Of  the  action  for  not  accept- 
ing stock. 

(a)  Preliminaries  to, 

(a  1)  Tender, 

After  an  actual  tender  and  refusal,  the 
sale  to  a  third  person  may  be  instanter 
on  the  same  day.  Dorriens  v.  Hutchin- 
son, 1  Smith,  420. 

(a  2)  Actual  transfer  of  the  stock  to  an- 
other, before  action  brought. 

Is  essential  to  its  maintenance.  Hecks- 
cher  V.  Gregory,  4  East,  607 ;  1  Smith, 

393. 

III.  Of  the   action   for  not  re- 
placing STOCK. 

(a)  Measure  of  damages  in, 

1.  Is  the  price  the  stock  bears  at  the 
time  of  trial,  if  exceeding  what  it  bore  at 
the  appointed  day.  If  less,  then  the  latter 
price.  Shepherd  v.  Johnson,  2  East,  211; 
Payne  v.  Burke,  Id.  213,  n. 

2.  But  special  damages  for  the  loss  of 
a  profit  which  plaintiff  might,  but  which 
it  appears  he  would  not  have  made,  are 
not  recoverable.    M^ Arthur  v.  Lord  Sea- 

forth,  2  Taunt  257. 

IV.   Of   the   STOCK-JOBBING    ACT. 

(a)  Whether  penal  or  remedial^ 

Is  rather  remedial.  Billing  v.  Flight, 
2  Mars.  124;  6  Taunt  419. 

(b)  What  transactions  are  within. 

Jobbing  in  omnium.  Brawn  v.  Turner, 
7  T.  R.  630. 

(c)  What  transactions  are  not  within. 

1.  Sale  by  a  broker  of  stock  possessed 
by  his  principal,  without  disclosing  his 
principal's  name.  Child  v.  Morley,  8  T. 
R.  610. 

2.  Contract  on  a  loan  nused  by  the  sale 
of  stock,  to  transfer  an  equal  quantity, 
though  party  is  not  possessed  of  it.  Sau" 
ders  V.  Kentish,  8  T.  R.  169. 
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Pleadings  by,  to  a  deed. 

In  denial,  even  of  an  indenture,,  are 
ne  lessa  ne  dona,  and  the  like.  Taylor  v. 
Needham,  2  Taunt  278. 
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STRATFORD-UPON-AVON,    COR- 
PORATION  OF. 

WhETH£&    by    PRE8C&IPTI0N. 

Yes.    Rex  v«  Same,  i4Jla8t,  348. 


SUNDAY.  {See  Time.) 

I.   Relative   to   cokt&acts   con- 
cluded ON. 

(a)  Whether  validy  p.  93a. 

II.   Relative  to  the  sxeacise  of 
one's  ordi^nart  calling  on. 

(a)  What  not  considered  asy^.g^^. 

(b)  Measure  of  penalties   thereby 

incurred^  p.  932. 

III.   Proceedings  in  causes  consi- 
dered IN  relation  to. 

(a)  Execution  of  process  on, 
(a  1)  Arrest^  t^ter  a  discharge  - 

Mrotfgi  iiiMfaJ:e,p.932. ' 

(a 2)  Arrest  of  the  principal^ 

by  ban  to  the  sheriffs 

P-  932. 

(a  3)  Attachment  for  not  per^ 
forming   an  awards  p. 

932. 
(a  4)  Ciunias  on    a  conviction 
for  nonrpojfmeni  of  pe- 

*^y\  P»d32- 
(a  5)  Waiver  of  irregularities 

*yiP.932. 

(b)  Service  of  notices  on, 
(bi)  Wiether    allowable,    p. 

(ba)  Waiver  of  irregularities 
hf  P-  932« 

(c)  Service  ^rvlw  OR,  p.  93a. 
(c  1)  Nisi  for  an  attachment 

for  wm-paymtnt  \mder 
the  master^s  allocatur^ 
P-93«. 


^ 


I.  Rblatiys   to    contracts    con- 

cluded OH* 
(a)  Whether  wOid. 

Yes ;  unless  ftiade  in  the  exercise  of 
one's  calling.  Drury  v.  Defontaine, 
1  Taunt  131. 

II.  Relative  to  the  exercise  of 
one's  ordinary  calling  on. 

(^)  What  not  considered  as. 

Baking  dinners  for  customers.  Rex  v. 
Younger^  6  T.  R.  449. 
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(b)  Measure  qf  penalties  thereby  incurred. 

One  only  in  the  compass  of  a  day. 
Crepps  v.  Vurden,  Cowp.  640. 

III.   Proceedings   in  causes   con- 
sidered  IN   RELATION  TO. 

(a)  Execution  qf  process  on. 
(a  1)  Arrest f  after  a  Ascharge,  through 

mistake. 

Where  the  mistake  results  from  igno- 
rance of  a  detainer  previously  lodged^  the 
re-taking  by  the  sheriff  cannot  be  on  a 
Sunday.  Atkinsony.  Jameson,  5.  T.  R. 25. 

• 

(as)  Arrest  of  the  principal  by  bail  to  the 

sheriffs 

Cannot  be.  Brooks  v.  Warren,  s  Blk. 
1273. 

(a  3)  Attachment  for  not  performing  an 

award. 

Cannot  be  executed.  Rex  y.  Mycrsf^ 
1  T.  R.  266. 

(a4)  Capias  on  a  convictionfor  nonrpayment 

of  penalty. 

Cannot  be  executed.  Rex  v.  Myers, 
1  T.  R.  265. 

(a  5)  Waiver  qf  irregtdarities  by. 

Cannot  be  waived  by  the  adverse  party. 
Ti^lor  V.  Phittips,  3  East,  155. 

(b)  Service  of  notices  on. 
(b  I)  Whether  alhwable. 

Not  as  to  those  on  which  rules  are 
made, — ^thus,  notice  of  plea  filed.  Roberts 
v.Monkouu,  8  East,  547.  Nor  can  ser- 
vice of  notice  of  declaration  be  on  the 
preceding  Saturday,  where  the  essoign 
falls  on  Sunday.  Moffat  v.  Carter, 
s  N.  R.  75. 

(bs)  Waiver  of  irregmUsfities  by. 

Cannot  be  waived  by  the  abvene  party. 
Morgan  v.  Johnson,  1  H.  B.  6fi8. 

(c)  Service  (^  rules  on. 
(c'l)  Nisi  for  an  attachment  for  non-pay- 
ment under  the  master^s  allocatur. 

Cannot  be.  M^Ileham  v.  Smith, 
8  T.  R.  86. 


SUPERSEDEAS,  OF  PRISONERS. 

Rales  and  oiden  far,  must  in  C.  B.  be 
filed  with  prothoDOtaries,  upon  their  .sign-* 


SURGEON. 

ing  the  writ.    C.  B.  East,  57  Geo.  Ill ; 
7  Taunt  551. 


SURGEON.      . 

RlSPONBIBILlTT  OF. 

(a)  JbruHwifof  **t//,  p.933. 

(b)  For  the  cotueqvences  cfa  novel 

experiment,  p.  933. 


Responsibility  of. 
.(a)  For  tmnt  of  skill. 

He  is  liable  for  the  consequences  of. 
Scare  v.  Prentice,  8  East,  348. 

(b)  For  ike  consequences  of  a  novel  experi- 

tnentm 

He  IS  liable,  if  contrary  to  the  usual 
practice.     Slater  v.  Baker,  2  Wils.  359. 


TAIL,  ESTATE  IN- 
.1,    Relative  to  the  discovtivu- 

AyCE   OF. 

(a)  Actual  seisin  by  farce  of  the 

entail, — whether  essential  to, 
P'  953- 

(b)  Whether  effected  by  a  secret 

fecffhitnt  under  a  naked  pos- 
session, p.  933. 

II.  Relative  to   RscovEaiEs  suf* 

FERED   OF. 

(a)  Actual  seisin,^'--whether  esseh" 

^llo,p.g32. 

(b)  Nature  of  the  estate  thereby 

^reiUei,  p.  933. 

(c)  What  estates  panted  by  or  to 

the  crown,are  protectedfrom, 
under  stat,  34  Hen.  VIII, 

c-  30>  P-  933- 

III.  Relative  to  fines  levied  of. 

(a)  Nature  of  the  estate  thereby 

created,  where  the  tenant  tn 
tail  has  the  reversion  in  fee, 

P-  933* 

(b)  By  a  felon,*^efore  conviction, 

P-  934^ 

▼  OL.   II. 
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IV.  Relative    to   innocent  •  con- 

veyances OF. 

(a)  Nature  of  the  estate  thereby 
created,  p.  934. 

V.  Relative  to  leases  by  tenan 

IN  tail. 

(a)  Whether  void  for  the  excess 

only,  nhenfor  more  than  2 1 
years,  p.  934. 

(b)  Whether  good  against  the  re 

versioner,  where  other  lands 
are  mixedxoith  those  entailed, 
P-934. 


I.  Relative  to  the    discontinu- 

ance of. 

(a)  Actual  seisin  by  force  of  the  entail,-^ 

whether  essential  to. 

Yes.    Driver,  d.  Burton,  v.  Hussey 
1  H.  B»  369. 

(b)  Whether  effected  by  a  secret  feoffmeni 

under  a  naked  possession. 

No.  Doe,  d.  Atkyns,  v.  Horde,  Cowp. 
689. 

II.  Relative  to  recoveries    suf- 

fered of* 

(a)  Actual  seisin, — whether  essential  to. 

Yes.  So  thatif  by  remainder-inan,  sur- 
render of  life  estate  must  appear.  Good- 
title,  d.  Bridges,  v;  Duke  of  Chandos, 
3  Burr.  1065. 

(b)  Nature  of  the  estate  thereby  created. 
Tenant  in  tail  takes  the  fee,  either  by 

purchase  or  descent,  as  he  took  the  estate 
tail.  Roe,  d.  Craof,  v.  Baldwin,  5  T.  R. 
104;  Martin,  A-  Tregonwell,  v.  Strachan^ 
Id.  107,  n. 

(c)  fi^hat  estates grmtedsby  or  to  the  crown 

are  protected  from,  under  stat.  34 

Hen.  VIII,  c.  so. 
Those  only  which  are  clearly  of  the 
gift  or  provision  of  the  king.     Perkins,  d. 
Fence,  v.  ScweU^  1  Blk.  654;    4  Burr. 
3933. 

III.  Relative  to  fines  levied  of. 
(a)  Nature  of  the  estate  thereby  created^ 

where  the  tenant  in  taU  has  the  re- 
version in  fee. 

A  base  fee  is  created,  which  merges  in 
the  other  fee,  and  so  lets  in  the  ancesior's 

U 
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incumbrances.  Roe^  d.  CrdWy  ▼.  Baldwere^ 
5  T.  R.  104. 

(b)  Bt/  a  felon  before  conviction, 

5fm^/e,  is  operative.  Stevens,  ^Coitardf 
V.  Winning,  2  Wila.  219. 

IV.  Relative   to   innocsvt    con- 

YBYAl^CES  OF. 

(a)  Nature  of  the  estate  thereby  created. 

The  grantee  has  a  base  fee,  determin- 
able on  the  death  of  tenant  in  tail.  Good- 
right,  d.  Tfrret,  v.  Mead,  3  Burr.  1703; 
Doe,  d.  Neville,  v.  Rkers,  7  T.  R.  276. 

V.  Relativx  to  leases  bt  tenant 

IN    TAIL. 

(a)  Whether  void  for  the  excess  only,  when 

for  more  than  Q 1  years. 

Yes.  Hardcastlev.Shafto,  1  Anst.  77. 

(b)  Whether  good  against  the  reversioner, 

where  other  kuuU  are  mixed  with  those 
entailed. 

Not  if  the  rent  reserved  is  entire.  Rees, 
d.  Perkins,  v.  Phillip,  Wigfalw.  69. 


TAXES. 

I.  On  the  rateability  of   pro- 
perty. 

(a)  Leased  to  the  military  f  p.  934* 

11.  Of  exemptions  frok. 

(a)  Of  lands  in  London  embanked 
under  7  Geo.  Ill,  c.  37. 
(a  1)  Whether  from  the  land 

^oxy  p.  934. 
(a  3)  Whether  from  house  and 
window  tax,  p.  934. 

III.  Of  lbvyino  the  arrears  of. 

(a)  Preliminary  assessments,  (in  a 

particular  instance)  pw  934. 

(b)  Distress  for, 

(bi)  Of  including  separate  and 
distinct  arrears  in  the 
same  warrant,  p.  934. 

(b  s)  Whose  property  may  be 
taken  under  ^or  the 
house  and  winacfw  tax) 

P-  935- 

IV.  On    the    jurisdiction     over 

questions  relative  to. 

(a)  Whether  decided  an  motion^ 
P-935- 


TAXES. 

(b)  Appeal  from, 

(b  1)  Limitation  (f,  in  the  case 
of  surcharging  the  dur 
ties   on   servants^  4^. 

P-  935. 

V.  Of  covenants  to  pay  taxes. 
(a)  Implied  exception  therein,   p. 
935- 

VI.  Relative  to  tax  collectors. 

(a)  Appointment  of, 

(a  1)  In  general,  p.  935. 

(a  2)  In  relation  to  penalties, 

p.  936- 

(b)  Penalties  under  43  Geo.  Ill, 

c.  99, 1. 19,  ilov  mctoml  2y, 

P-  935- 

(c)  Bond  of,  its  extent  as  a  security  f 

p.  935. 

(d)  Re-assessment  on  drfauU<^, 

(di)  On  whom  imposed,  ^.225' 
(d  a)  Extent  of,  p.  935. 

(e)  Discharge  of,  from   custody, 

under  ah  extent^  on  a  re- 
assessment, on  default  of, 
reoHxed,  p«9d5- 


I.  On  the  rateability  of  property. 
(a)  Leased  to  the  military. 

Under  stat.  10  Geo.  Ill,  c.  23,  a.  93, 

105,  the  owner  of  stables  in  Mary-le-bone, 
rented  for  the  use  of  the  military,  is  rate- 
able.   Eckersall  v.  Briggs^  4  T.  R.  6. 

II.  Of  exemptions  from. 

(a)  Of  lands  in  London,  embanked  under 

7  Geo.  Ill,  c.  37. 

(ai)  Whether  from  the  land-tax. 

Yes.     Williams  v.  Pritchard,  4  T.  R.  ft. 

(a  a)  Whether  from  house  and  windam  tax. 
No.   Perchard  v.  Heywood,  8  T.  R.  46a. 

III.  Of  levying  the  arrears  of. 

(a)  Preliminary  assessment  (i^  a  particular 

instance.) 

Is  necessary  to  levy  for  years  pasaedi, 
where  the  power  is  to  asseaa  yearly. 
Ntwtonv.  Young,  1  N.  R.  187* 

(b)  Distress  for. 
(b  1)  Q/*  including  separate  and  disimct 
arreairs  in  the  same  warrant. 

May  be  done,  Patchett  v^  Bancroft, 
7  T.  R.  367. 


T  A  X  E  S. 

0>  9)  Whote  property,  vurif  he  taken  tmder, 
^or  the  house  and  xinndtm  tax. J 

Any  peFBQDs  found  upon  the  premises 
chargeable,  though  there  is  other  suffi- 
cient belonging  to  the  defaulter.  Inson  v. 
DixoHj  1  M.  &  S.  601. 

IV.  Ok   ths  jurisdiction   over 

QUESTIONS    RELATIVE   TO. 

(a)  Whether  decided  on  motion. 

'  Not  in  relation  to  the  assessed  taxes. 
Rex  V.  Nervy  Commimonen,  3  Anst.  858. 

(b)  Appeal  frouL 
(b  1)  Limitation  of^  in  the  case  of  surcharg- 
ing the  duties  on  servants^  ifc. 

In  confined  to  the  time  pretcribed  by 
the  comminioiierB,  under  25  Geo.  Ill, 
c.  43.    Jtcjp  ▼.  Walker,  6  T.  R.  433. 

V.  Of  COVENANTS  TO   PAY   TAXES. 

(a)  ImpUed  exception  therein. 

Is  implied  of  taxes  whicljr  the  party 
cannot  lawfully  defray.  Gaskell  v.  Kingy 
11  East,  165. 

VI.    Relative  to  tax  collectors. 

(a)  Appointment  qf. 

(ai)  III  general. 

The  inaextipn  of  a  name  assudi,in  the 
commissioner's  warrants,  is  not  sufficient 
Rex  V.  Radky,  Forrest  150. 

(a  3)  In  relation  to  penalties. 

Acting  under  the  acknowledged  appoint- 
ment of  commissioners,  though  the  assess- 
ment mider  which  they  yrere  to  act  is  not 
signed,  is  sufficient  to  incur  penalties. 
Kex  V. DobsoUy  3Smith, 913;  7£a8t,  Q18. 

(b)  Penaliifis  under  43  Geo.  Ill,  e.  99, 
s,  le,  haw  incwrred  by. 

Net  by  enacting^  doty  not  charged  in 
the  assessment.  lAster  v.  Priestley, 
Wightw.  405. 

(c)  Bond  tff  its  extent  as  a  security. 

Covers  the  expenses  of  process  and 
execution  against  him.  Rex  v.  Deane, 
9  Anst  369. 

(d)  Re-assessment  on  dtfault  i^f* 
(d  1)  On  vJwm  imposed. 

Where  two  collectors  ly-e  appointed  to 
each  hamlet  of  a  constablewick,  the  re- 
asKflsment  under  stat  so  Geo.  11,  c.  3, 
TB&i  he  confined  to  that  hamlet  to  wfaii;h 


T&NDER. 
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the  defaulters  were  nominated.    RarrsY. 
D^5y,  iN.R.  381. 

(da)  Patent  of. 

The  parish  is  liable  for  every  kind  of 
assessed  tax.  Rex^.  St.  George's,  3  Anst. 
gao ;  Rex  v.  WinUdedon,  3  Anst.  855. 

(e)  Discharge  of,  from  custody,  under  an 
extent  on  a  re-assessment,  on  default 
of,  realized. 

Is  not  entitled  to.  Rex  v.  Bennett, 
Wightw.  1. 


TENDER. 

I.  When  allowable. 

(a)  Whether  in  discharge  of  a  bare 
covenant  to  pay  money^  p. 
936. 

II.  Essentials  to  its  validity. 

(a)  Actual  production  rfthe  money, 

p.  93^- 

(b)  Tender  of  a  larger  sumi^.g2fi' 

III.  Op  bank  notes. 

(a)  Whether  made  a  legal  tender 
by  Stat.  37  Geo.  Ill,  c.  45, 
P-936. 

IV.  Bt  an  agent,  p.  936. 

V.  To  an"  aobkt,-^a   managing 

CLERK,  p.  936. 
VL  TOONBOVTWOJOINTCREDITORS, 

P-  93^- 
VII.  Whether  barred   bt   steps 

TAfLEN  towards  COMMENCING 
AN  ACTION,  p.  936. 

VIII.  Since  the  commencement  of 

THE  SUIT,  AND  BEFORE  0ECLA- 
RATION. 

(a)  Its  legal  effect,  p.  936. 

IX,  Tender  and  refusal,  whe- 
ther equivalent  to  pay- 
ment, p.  936. 

X.  Flea  of. 

(a)  Its  form  in  assumpsit,  p.  936. 

(b)  When  pleaded  to   the  whole 

declarationj    whether    may 
eftsnoards  be  kmited,jp.  936. 

(c)  Of  taking  out  the  money  on 

denial  of  pka,  p:  936. 
u  a 
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TENDER. 

(d)  JFhai    fdcti    arc    admitted 

thereby y  p.  936. 

(e)  Joinder  of  another  plea  there- 

«^A,  p.  936. 


I.  When  allowable. 
(a)  Whether  in  discharge  of  a  hare  cove- 
nant to  pay  fnoney. 

Yes.    Johnson  v.  Clayy  7  Taunt  486. 

II.  Essentials  to  its  validity. 

(a)  Actual  production  of  the  money. 

Is  requisite,  unless  dispensed  with  by 
the  creditor.  Douglas  v.  Patricky  3  T.  R. 
683;  Thomas  y.EvanSf  10  East,  101. 

(b)  Tender  of  a  larger  sum. 

Is  good.  Douglas  V.  Patrick,  3  T.  R. 
683 ;  if  divisible  without  giving  change. 
RoUnsony.  Cooke f  6  Taunt  336. 

III.  Of  bank  notes.. 

(a)  Whether  made  a  legal  tender  by  stat, 
37  Geo.  Ill,  c.  45. 

No.     Grigby  v.  Oakes,  2  B.  &  P.  526. 

IV.  By  an  agent. 

Enures  for  the  principal,  though  au- 
thorized only  to  tender  a  less  sum.  Read 
V.  Goldring,  2  M.  &  S.  86. 


V.  To     AN 


agent, — A 
CLERK). 


MANAGING 


Is  goody  though  ordered  by  principal 
not  to  accept  it  Muffatt  v.  Parsons, 
1  Mars.  55 )  5  Taunt.  307. 

VI.  To  OKE  OF  TWO  joint  CREDITORS. 

Is  a  tender  to  both.  Douglas  v.  Pa- 
tricky  3  T.  R.  683. 

VII.  Whether    barred    by    steps 

TAKEN   TOWARDS  COMMENCING 
AN    ACTION. 

No.    Briggs  V.  Caherh/y  8  T.  R.  629. 

VIII.  Since  the  commencement  of 

THE    SUIT,     AN-D     3£F0:R£  .  DE- 
CLARATION. 

(a)  Its  legal  ejfect. 

In  C.  B.  the  plaintiff  is  bound,  at  the 
risk  of  subsequent  costs,  to  accept  the 
debt  and  costs  up  to  the  time  of  tender. 
Zeevin  v.  Cowelly  2  Taunt  203 ;  if  the 
offer  amounts  to  a  legal  tender.     Gibbon 


THAMES. 

V.  Copemany  1  Mars.  392 ;  5  Taunt  84ci. 
Though  he  goes  for  other  causes.  Roberts 
V.  Lambert y  2  Taunt  283.  SecuSyin  K.  B. 
Burmester  v.  Hilchy  13  East,  551. 

« 

IX.  Tender  AND  refusal,  WHETHER 

EQUIVALENT  TO  PAYMENT. 

No.  Heathcote  v.   Crookshanksy   «  T. 
R.  27. 

X.  Plea  of. 
(a)  Its  form  in  assumpsit. 
Must  aver  a  continual  readiness  to  pay, 
from  the  time  the  debt  accrued.     Hume 
V.  Peplocy  8  East,  168. 

(b)  When  pleaded  to  the  whole  dechratumy 
whether  may  afterwards  be  limited, 

No^   Cox  V.  Brainy  3  Taunt  95- 

(c)  Of  taking  out  the  money  on  denial  of 

plea.. 
The  plaintiff  may  do  so.    Le  Grew  v. 
Cookcy  I  B.  &  P.  332. 

(d)  What  facts  are  admitted  thereby. 

All  but  the  amount  of  the  damages. 
Cox  V.  Brain,  3  Taunt  95. 

(e)  Joinder  (f  another  plea  therewith. 

See  supra  729  (c  4),  (c  6),   and  add  to 
(c4).  Maclellany.Howardy  4T.R.194- 


THAMES. 

I.  Water  baili;ff  of. 

(a)  -Hi*  right  to  seize  engines  or 
fish  in  one's  own  fishery,  as 
prohibited  by  stat.  1  EJ&u 
c.  17,  p.  936. 

11.  Statutes   relativr  to  2  Geo. 
II,  c.  26,  s.  4. 
(a)  Rowing  for  hire  and  gain^  what 
is'noty  p.  937. 


I.  Water  bailiff  of. 

(a)  His  right  to  seize  engines  or , fish  tii 
one's  own  fishery y  as  prohibited  by 
Stat.  1  Eliz.  c.  17. 
Must  be  founded  on,  a  previous  pre- 
sentment  or  conviction.      Bulbrook  v. 
GooderCf  3  Burr.  1768 ;  1  Blk.  569- 


THAMES. 


TO 


TIME. 
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II.  Statvtb  relative  to  9  Obo..II, 

c.  q6,  9. 4* 

(a)  Mawmgfor  hire  ami  gmn^  what  is  not. 

The  rowing  and  tOwing  up  spars  by  a 
servant  for  his  master,  for  which  he  re- 
oeives  nothipg  extra.  Rex  v.  Hobsan, 
8  M. &  S.  145;  Be*  V.  Taylor, 2  M.&  S. 
147,  n. 


THEATRE. 

1.  COKTBACTS   BT    PERrORBTERS   AT. 

(a)  Construction  of,  p.  937. 

II.  EVTKRTAIHMSKTS       OF,      WITHIIT 

STAT.  10  Geo.  II,  c.  28. 
(a)  Wkat  are  or  are  not,  p.  937. 


I.  Contracts  bt  performers  at. 

(a)  Construction  of  • 

A  contract  by  A.  with  B.  to  dance,  1. 
^  At  an  unlicensed  theatre,  by  name  :— 
e.  or  at  such  other  place  as  B.  should  ap- 
point," 18  void  as  to  the  first  part ;  and  as 
to  the  second,  obliges  B.  to  request,  not 
A.  to  tender,  hi^  services.  Gallini  v.  La- 
horie,  5T.R.  34a. 

II.  Entertainments  of,  within 

8TAT.'  10  Geo.  II,  c.  28. 

(a)  What  are  or  are  not. 

1.  Dancing  is.  Gallini  v.  Ldborie,  5 
T.  R.  242.-2.  Tumbling  is  not.  Rex 
V.  Handy^  6  T.  R.  286. 


TIME. 

L  Month. 
>     (a)  Mode  of  computing. 

(ai)  In  contracts,  p.  937* 
(a  2)  In  statutes,  p.  937. 
(a  3)  In   legal  proceedings, — 
a  month's  time  to  plead, 

p.  937. 
II.  Day. 

(a)  Mode  of  computing  in  legal 
proceedings,  p.  937. 

(b)  Whether  reckoned  inclusively 

or  exclusively  p.  937. 

(c)  Whether  divisibkj  p.  937- 


III.' 


IV. 


(d)  Sittings    after  term,  tohether 
reckoned  as  one  day,  p.  938. 

Reasonable  time. 

(a)  Whether  in  its  nature  a  d^nite 

period,  p.  938. 

(b)  When  allowable  by  implication 

under  a  statute,  p.  938. 

In  relation  to  pleading. 
(a)  Ofaxerring  a  temporal  limit, 

'P'  938. 
(l^  ()f  repugnancy  in  date. 
(b  1)  How  objected  to,  938. 
(b  2)  Whether  cured  by  a  «rfr- 
stantive   averment,  p. 
938. 

(c)  See  Pleading,  741  (£2); — 

74«  (b  5)- 


I.  Month. 

(a)  Mode  of  computing* 
(a  i)  In  contracts. 

Depends  upon  the  intention.  Lang  v. 
Gale,  1  M.(£s.  111. 

(a  2)  In  statutes* 
Is  by  lunar  months,  unless  a  contrary 
sense  is  expressed  or  implied.    Lacon  v. 
Hooper,  6  T.  R.  224. 

(a  3)  In  legal   proceedings^ — a    month's 

time  to  plea. 
Is  a  lunar  month.     Tullet  v.  lAnfield, 
3  Burr.  1455;  I  Blk.  450;  Dougl.  463. 

II.  Dat. 

(a)  Made  of  computing  in  legal  proceed- 
ings. 

Is  by  law-days  on  motions  in  arrest  of 
judgment  Seats,  on  pleas  in  abatement, 
in  which,  therefore,  an  intervening  Sun- 
day counts.    Lee  v.  Carlton,  3  T  R.  642. 

(l>)  Whether  reckoned  inclusive^  or  ex- 
clusively. 

The  word  **  from,"  or  "  after,"  may 
mean  either,  Pugh  v.  Duke  of  Leeds, 
Cowp.  714;  Loffl.  276;  but  pnmd  facie 
is  inclusive.    Rex  v.  Adderley,  DougL 

463* 

(c)  Whether  dhimbU. 
Is  so  to  avoid  injustice.    Fugh  v,  Ro- 
binson, iT.R.  116. 

.     ty  3      . 
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(d)  Sfttings  after  iem^  whether  reckoned 

as  one  day. 

Yes.    Pope  v.  Foster,  4  T.  R.  590. 

.  III.  Reasonable  tims. 

(a)  Whether  in  its  nature  a  definite  period. 
Ves.  Palmer  v.  Moxon^  3  M.  &  S.  50. 

(b)  When  allowable  hy  implication  under 

a  statute. 

Is  implied,  where  no  time  is  specified 
for  performance  of  an  act  enjoined.  Palmer 
V.  Moxon,  2  M.&  S.  43. 

IV.  Ih  relation  to  pleading. 
(a)  Of  averring  a  temporal  limit. 

Where  the  time  of  an  act  is  material,  it 
should  appear  to  have  happened  within 
the  limit  Rex  v  Stevens,  5  East,  944; 
1  Smith,  437. 

(b)  Of  repugnancy  in  date, 
(b  1)  How  objected  to. 

By  ^>ecial  demurrer  only,  when  laid 
under  a  videlicet  and  postea.  Teuton  v. 
Goundryy  12  East,  459. 

(bs)  Whether   cured   hy    a  substantive 

averment. 

A  repugnant  date  subjoined  to  the  aver- 
ment that  the  cause  accrued  before  action 
coBunencei4»  is  no  ground  for  error,  Lee 
V.  Clarke,  2  East,  333. 


TITHE. 

I.  Oy  tAyfvfs  zx^utT  F&oir. 

(a)  Barren  land, — what  is,  p*939. 

(b)  An  inclost^e  of  common  appur- 

tenant, p.  939. 

(c)  Presumption  against,  from  un- 

interrupted    enjoyment^    p. 

939> 

II.  Or  TIMBEa  EXEMPT   PROM.  (See 

Tesbb.) 
(a)  What   considered' as  or  not, 
P«  939- 

III.  Op  pbjkdial  articles  exempt 

PROM. 

(a)  trtswmptumisag^tinst,'^.^^. 

IV.  Or  THE  title  to. 

(a)  Presumptive  proof  of,  p.  Q^g. 


TITHE. 

V.  Grant  6r. 

(a)  Whether  grantable  by  specialty 

of^7  p.  939- 

(b)  Construction  of,  939. 

VI.  Eiectment  for,  on  a  molding 

over. 

(a)  Evidence  in,  p.  939. 

VII.  Modus  in  lieu  op. 

(a)  Essentials  to  the  validity  of  a 

money  modus,  p.  939. 

(b)  Rankness  rf,  how  determined, 

P-939- 

VIII.  Composition  por. 

(a)  Determinatkn  of 

(a  1)  jB^  notice,  p.  939. 
(as)  By  death  of  the  meim- 

*«*»  P-  940. 

(b)  Proportionable  righU  if  the 

940. 

(c)  Whether  an  admission  by  the 

occupier  of  the  prcprietor^s 
title,  p.  940. 

(d)  Relative  to  real  compositions. 
(d  1}  Evidence  in  support  of, 

p.  940. 

IX.  Relative   to    the   mode   op 

TITHING. 

(a)  At  common  law. 

(ai)  6teneral rules,  ^ei^o. 
(a  a)  Of  M^at,  p.  940. 
(as)  9^fra»,  p.  940. 
(a4)  ^%,p.  940. 
(as)  Ofh^,  p.  940. 

(b)  By  custom. 

(bi)  QfwhpU,  p.  940^ 
(ba)  Of  barley,  ^^. 
0>  3)  Of^iopsy  p.  940. 

X.  Relative  TO  THE  tithe  ownir- 

(a)  Whether  entitled  to  use  an 

extra  occupatinkiway,  p.  940- 

XI.  Op   the   action   for  treble 

VALUE. 

(a)  Whether  an  approfriate  form 

for   deciding    the  titk   to 
tithes,  p.  940. 

(b)  Of  the  parties  to,  p.  940. 

(c)  (ff  the  defence  in. 

(c  1}  AmoduSj  p.  940. 


TITHE. 
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(ca)  Froof  <f  mm^foyniefU  of 
t'Mu  wUhin living  me- 

inarny  P-  940. 
(eg)  Evidence mmppart of y — 
a  eustmm  in  a  neigh- 
bowing  parish^  p.  940. 

(d)  Evidence  rf  title  tn,  p.  941. 

(e)  Cotie  Wyf^r  phtnt^y  p.  941. 

(f)  New  trial  tn,  p.  941. 

XIL     OV  THE   BEMEDY   EOB   KOT   X£- 

MOVINb. 

(a)  General  rule  J  p.  941. 

(b)  Action  for. 

t  (b  1)  Preliminary  notice,  p. 

941. 


I.   Or  LANDS  EXEMPT   FROM. 

(a)  Barren  landf^^vkat  is. 
That  which  requires  an  unusual  escpense 
in  manuring  and  tillage.      Warxcick  v. 
Cottiniy  a  M.  &  S.  349. 

(b)  An  inclosure  of  common  appurtenant. 
Is  not  exempt  from  specific  tithes  from 

which  the  land,  to  which  it  was  appur- 
tenant, is.  Moncaster  v.  Watson,  3  Burr. 
1375;  1  Blk.  40a. 

(c)  Presumption  against,  from  umnter- 

rupted  enjoyment. 
Held  to  arise,  notwithstanding  endow- 
ment in  1353.     Lathf  Dartmouth  v.  Ro- 
hertSy  16  East,  334. 

II.  Op  TIMBEft  EXEMPT   PROM. 

(a)  What  considered  as  or  not. 
1.  Does  not  depend  upon  the  girth  of 
the  wood.  Pord  ▼.  Racster,  4  M.  &  S. 
135,— a.  Oak  germins  growing  from  old 
stools,  the  stumps  of  trees,  which  had 
each  stood  respectively  aboTO  twenty 
years,  are  not  Ibid;  Xms  v.  SnxU,  4 
M.&S.  131. 

ni.  Op  pbadial  articles  exempt 

PROM. 

(a)  Presumption  is  against. 
MiOeweU  v.  Tro^^pes,  a  N.  R.  173» 

IV.    QP  THE  title  to. 

(a)  Presumptive  proof  of. 
Penseptien,  even  by  the  rector  of  an^- 
other  parish,  is  so,  against  one  not  claims 

togHmpo.   Bame«  V.  Mwinger,  18  S^^ 


V.  Grant  op. 

(a)  Whether  grantabU  by  speeiaby  only. 
Yes.    Chave  v.  Cahnel,  3  Burr.  1873. 

(b)  Construction  rf» 
The  words  *^  all  tithes  arising  out  of, 
or  in  respect  o(^ /aifM,  lands,"  &c.  are 
sufficient  to  pass  the  tithes  of  appurten- 
ants. Lord  Owydir  v.  Foakes,  7  T.  R. 
641. 

VI.  Ejectment  por,  on  a  koldino 

OVEB. 

(a)  E/videncein. 
An  intention  not  to  qint  possession, 
must  be  shewn.  Doe,  d.  Brkrky,  Y.  Pab' 
mcTy  16  East,  53. 

VII.  Modus  in  lieu  op. 
Ca)  S^^entials  to  the  validity,  of  a  money 

modus. 
A  fixed  day  at,  or  time  about,  which  it 
is  payable.   Roberts  v.  WUHams,  la  East, 

33- 

(b)  Rankness  of,  hoa>  determined. 
By  the  juiy.    Pryke  v.  Dowbng,  a 
Blk.  1257. 

VlII.  Composition  poR. 

(a)  Determination  of. 

(a  1)  By  notice. 

I.  Is  requisite,  Loflft  66;  and  semhle^ 

must  be  for  six  months.    Wyburdv.  Tuck, 

16.&P.458.         ,  \     .  . 

a.  If  a  rector,  &c.  havmg  made  a 
composition,  lease  tithes,  and  the  lew^ 
makes  no  alteration  in  the  composition; 
when  the  tithes  revert  to  the  rector,  &c. 
the  occupier  will  continue  to  hold  under 
the  composition  originally  made  by  tiie 
rector,  &c;  and,  consequcndy,  will  be 
entiUed  to  notice  before  the  rector,  &c. 
can  take  the  tithes  in  kind.    Wyburd  v. 

Tuck,  1  B.  &  P.  458. 

3.  Where  the  lessee  of  tithes  for  one 
year  underlets  to  the  occupiers,  the  lessee 
for  the  following  year  is  liable  to  the 
owner,  though  no  notice  has  been  given 
to  the  occupiers  to  determine  the  compo»- 

1  sition.     Cox  V.  Brmn,  3  T^unt  ,95.    , , 

4.  A  notice  to  determine  a  composition 
of  tithes  must  be  unequivocal.  A  demand 
of  "  tithes  vicarial,"  and  refusal  to  receive 
the  composition  tendered  thereupon,  are 
not  s^iflSci^jnt.    Fell  v.  WUson,  U  East, 

83. 
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(a  s)  By  death  of  the  incumbent, 

•'  Is  determined.     Williams  v.  Powell,  lo 
EliQt,  269.         .  . 

(b)  Froportionabk  rights  of  the  late  and 

new  incumbent,  • 

MThere  the  composition  is  continued, 

he  late  incumbenf  s  right  is  the  value  of 

the  tithe  he  would  have  received,  had  there 

been  no  composition.   WUUams  v.  Powell^ 

10  Easty  269. 

(c)  Whether  an  admission  by  the  occupier 

of  the  proprietor's  title. 

^  Yes;  operating  as  an  estoppel.  Brooks- 
by  \„JVattSf «  Mars.  38 ;  6  Taunt.  333. 

(d)  Relative  to  real  compositions, 
(d  i)  Evidence  in  support  of. 

Must  be  referrible  to  a  deed-  of  compo- 
sition.   Knight  v;  Halsey^  2  B.  &  P.  172. 

IX.  ^  Relative   to  the   mode  of 

TITHING* 

^  (a)  At  confsnon  law, 
(a  1)  General  rules, 

1.  Notice  of  setting  out,  is  nQt  neces- 
sary at  common  law,  though  it  is  by  the 
ecclesiastical.  Butler  y.  Heathh/y  3  Burr. 
1891. 

3.  The  tithe  ought  to  be  so  set  out,  and 

the  nine  parts  left  so  long,  that  the  parson 

'may  judge  by  the  view  whether  it  is 

faiily  set  out      Halliwell  v.  Trappes^  a 

Taunt.  55. 

3.  A  farmer,  though  he  cannot  wantonly, 
yet  may  necessarily,  cut  and  tithe  part  of 
a  field,  and  then  .proceed  to  another  field. 
Leathes  v.  Levinsoiu  1 2  East,  239. 

4.  Where  a  field  Ues  in  two  parishes,  the 
farmer  IB  not  bound  to  cut  and  tithe  the 
whole  of  what  lies  in  the  parish  in  which 

'  he  began  to  cut,  before  he  proceeds  to  the 
other  part.  *  Leathes  v.  Levinson,  1 2  East, 

(afi)  Of  wheat. 

Is  in  the  sheaf.  Shalkrop  v.  Jawky  13 
£ttt»fi6l ;  HalUweay.TrappeSy^TwmLss, 

(a  3)  Of  grass. 
Mutt  have  been  tedded  previous  to  put- 
ting into  grass  cocks.   Newman  y.Morgan^ 
10  £sMst,-5... 

■'  <a  4)  Of  hay, 
»     Is  in  grass  cocks.'  HalliwelH.  Trappes^ 
tt  Taunt.  55  •    • 


0k5)0fhops., 

Not  untU  after  being  gathered,  from  thtt 
bind.  Knight  w;  HaU^,  7  T.  IL  86 ;  3 
B.  &  P.  17a. 

(b)  By  custom, 
(bi)  Of  wheat. 

The  consideration  of  putting  sheaves 
into  shocks,  and  after  niin  opening  thena 
to  dry,  is  'sufficient.  Smyth  v.  Sambrooke^ 
1M.&S.66.  .      - 

(b  2)  Of  barky. 

The  consideration  of  putting  barley 
(oats,  peas  or  vetches)  into  cocks,  and  after 
rain  opening  them  to  dry,  and  closing 
them,  is  not  suf!iirient.  Smyth  v.  Sam- 
brook,  1  M.  &  S.  io6. 

Q)  2)  Of  hops. 

Cannot  be.  Knight  v.  Halsey,  2  B.  & 
P.  172;  7T.R.86. 

X.  Relative  to  the  tithe-ownek. 

(a)  Whether  entitled  to  use  an  extra  occn- 

potion-way. 

No ;  but  only  that  ordinarily  used.  Cobb 
v.  Setby,  2  N.  R,  466. 

XI.  Of   the   actiok    for   treble 

VALUE, 

(a)  Whether  an  appropriate  form  for  de- 
ciding the  title  to  tithes. 

Yes.  PhiUips  v.  Da;oies,  8  East,  178 ; 
Hollaway  w.Hemt,  Loin.232.— {N.B.  The 
Vrriter  has  seen  an  opinion  of  the  late 
learned  Serjeant  Williams,  denying  Phil- 
lips V.  Davies.] 

'  Qy)  Of  the  parties  to. 

The  party  entitled  when  severed,  must 
sue.     Wyburd  v.  Tuck,  1  B.  &  P.  458. 

(c)  Of  the  dtftnce  in* 
(c  1)  A  modus. 

Is  such.  Blundell  v.  Maudskyf  15 
East,  641. 

(c  2)  Proof  of  non-payment  of  tithes  with- 
m  living  memory. 

Is  no  defence  where  declaration  aven 
that  they  were  payable  within  forty  yean, 
&c.  Mifchelly.  Walker,  5  T.  R.  260. 


(c  3)  Evidence  in  support  of-"^  custom  m 
a  neighbouring  parish. 

In  a  suit  for  tithes,  where  the  fNnnt  in 
issue  isy  whether  there  exiats  a  modlli^of 
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a  certain  sum  of  money  A>r  a  particular 
farm  in  a  township  within  the  parifih, 
tiiOQgh  the  defendant  will  not  in  general 
be  allowed  to  inquire  whether  other  farms 
in  the  same  township  are  not  subject  to 
the  same  payment,  yet  such  inquiiy  may 
be  made  by  the  other  side  in  cross  exa- 
minatbn,  to  shew  that  such  payments 
cannot  be  a  modus  consistently  with  the 
evidence  which  has  been  previously  ad* 
dttced.   Biundell  v.  Hofward,  i  M.  &  S.  2gs . 

(d)  Evidence  of  title  in. 

1.  The  plaintiff  must  prove  a  valid 
title^— or  perception  of  tithes, — or  a  com- 
position formerly  made.  A  treaty  for  a 
composition  which  went  off,  will  not  do. 
Wyburd  v.  Tiicit,  i  B:  &  ?.  458. 

2.  An  answer  to  a  bill  filed  in  the 
court  of  Exchequer,  in  a  suit  instituted  for 
tithe  hay,  by  a  vicar,  against  the  rector 
and  others  (owners  of  lands  in  the  parish) 
in  which  answer  the  defendants  disputed 
the  vicar's  claim,  and  declared  that  the 
tithes  in  question  belonged  to  the  rector, 
will  be  evidence  in  an  action  for  tithes  by 
a  succeeding  rector,  against  ownere  or 
occupiers  of  the  same  lands,  for  the  tithes 
of  which  the  former  suit  was  instituted. 
Lady  Dartmovth  v,  Roberts^  16  East,  334. 

(c)  Costs  in,  for  plaintiff. 

Are  not  due,  unless  the  single  value  has 
heen  foimd  by  a  jury  not  to  exceed  twenty 
nobles.     Barnard  v.  Moss^  1  H.B.  167. 

(f)  New  trial  in. 

May  be  granted.  Selsea  v.  Powell,  6 
Taunt.  297. 

XII.    Of    the    KEITEDY    FOR   NOT    RE- 
MOVING. 

(a)  General  rule. 

1b  by  action  or  distress.  Cannot  turn 
in  cattle  Upon  the  land  out  of  which,  &c. 
Williams  V.  Ladner,  8  T.  R.  72. 

(b)  Action  for. 
(b  i)  Frelimnary  notice. 

I.  A  general  nodce  to  remove  a^  the 
tithes  of  his  lands,  having  a  few  .days  be- 
fore been  preceded  by  a  notice  that  they 
would  be  set  out,  specifying  their  kind, 
and  from  what  land,  is  sufficient  Kemp 
V.  Filewoody  1 1  East,  358. 

2/  Where  tithes  are  set  out  on  the  day 
specified,  in  a  prevuius  notice,  a  second 
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notice  to  remove  them,  though  they  have 
then  become  rotten,  is  sufficient  to  main- 
tain an  action  for  neglect  Kemp  v.  File- 
wood,  11  East,  358. 


TOLERATION.  ACT. 
Offences  against. 

(a)  Of  penalties  incurred. by  joint 

convicted  offenders,  g.  941 . 

(b)  Indictment  for  at  sessions, — 

whether    removable    before 
trial,  p.  941. 


(a)  Of  penalties  incurred  by  joint  convicted 

offenders. 

'  Each  incurs  a  20/.  penalty.     Rex  v. 
Hube,  s  T.  R.  542. 

(b)  Indictment  for,  at  sessions, — whether 
removable  before  trial. 

Yes.     Rex  v.  Hube,  5  T.  R.  542. 


TOLL. 

L  Relative  to  toll  traverse. 

(a)  The   consideration  thereof  is 

necessarily  impUed,  p.  942, 

(b)  Example  of  a  valid  considera- 

tion,  p.  942. 

(c)  Declaration, — statement  of  a 

consideration,  p.  942. 

II.  Relative  TO  TOLL  thorough. 

(a)  Example  of  a  void  considera- 

tion, p.  942, 

(b)  Presumption  in  support  of,  p. 

942. 

(c)  Whether  may  be  severed  from 

the  soil  whence  it  arises,  p. 
942. 

(d)  Declaration  for, — statemcnjt  of 

a  consideration,  p.  942. 

III.  Relative  to  ma&ket  toll  on 

SALES    BY   SAMPLE. 

(a)  Prescription  for,  p,  942. 

(b)  Evidence    in    support  of  the 

claim,  p.  942. 

^(c)  Of  such  sale  being  in  fraud  of 
...     the  right  to  toU,  p..94a« 
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(d)  Qf  tnek  4ak  bemg^  m  legal 
efecif  a  tak  wMk^  p.  943. 


ly.    Rklatits   to   the   mode   or 

COMPUTATION. 

(a)  Under  14  Geo.  Ill,  c.  82,  #.  2, 
on  an  overweighty  p.  943. 

V.  Relative  to  exemption  prom. 
(a)  Cknue  of,  its  coMtructwn^  p. 
943* 

VI.  Relative  to  the  grant  of. 
(a)  lis  construction^  p.  943. 

VII.  Of  actions  for. 

(a)  Demanding  toll, — declaration^ 

p.  943. 

(b)  Ejectment  for, — bjf  a   mort- 

gagee of  part,  p.  943. 

VIII.  Of  DI8TRF.SS  FOR. 

(a)  When  mot  allowable,  p.  943. 

IX.     Of     the     WRIT      DE     ESSSNDO 
QUIETVM    nS   THEOLONIO. 

(a)  Of  counAing  there^  p.  943. 


I.  Relative  to  toll  traverse. 

(a)  The  cOnsideratioKi  thereof  is  necessarify 

imjiUed, 

Colton  V.  Smith,  Cowp.  48 ;  Lord  Pel- 
ham  v.  Fickersgill,  1  T.  R.  660. 

(b)  Estample  of  tk  vaHd  consideration. 

Prescription  as  lord  of  the  manor  for 
toll  of  all  goods  landed  within  the  manor, 
in  consideration  of  repairing  a  wharf 
within  the  manor  (not  confining  it  to  the 
wharf.)    Colton  y.  Smith,  Cowp.  47. 

(c)  Declaration  in, — statement  of  a  con- 

stlderation. 

Is  unaecesaary  •  Lord  Pelham  v.  Pick- 
ersgill,  1  T.  R.  6tUy.  But  if  stated,  is  ma- 
teriaL    Cowp.  mfM ;  Lofit  464. 

II.   RsiiATIVS  'to  toll  THOROUGH. 

(a)  Exampk  of  a  void  consideration. 

A  prescriptioii  fiir  toll  fthroagh  the 
•treets  of  a  UiwH)  in  oons^eration  of  re- 
pairing divers  stylets  there,  was  held  ill, 
because  it  did  not  say  he  repaired  all  the 
stusats  tlMre.  Tfmmn  v.  Wa^ham^  s 
Wik.gg6l    Biit6teLDflt465. 


(b)  Preswiiptnm  in  support  qf. 

If  it  can  be  shewn  that  the  owsetship 
in  Ifato  soil  of  a  highway  waa  oiiginally  in 
sBch  a  one,  and  that  as  wall  that  as  the 
right  to  a  toil  thorough,  aad  the  passage 
over  the  soil  were  coevid,  it  will  be  pre- 
Slimed  thatthe  right  of  way  was  originally 
granted,  subject  to  the  toil;  andsallietoll 
will  be  primd facie  valid.  The  party  dis* 
puting  tiie  right  will  then  have  to  shew 
tibat  die  right  of  way  existed  before  toll 
was  claimed.  Lord  Pelham  v.  Pickersgill, 
1  T.  R.  660. 

(c)  Whether  may  be  severed  from  the  soU 

xohence  it  arises. 

Yes.  Pelham  v.  Pickersgill,  1  T.  R. 
660. 

(d)  Declaration  for, — statement  of  a  eoor 

sideration. 

Is  essential.  Mayor  of  Yarmouth  v. 
Eaton,  3  Burr.  140^ ;  1  T.  R.  660. 

III.  Relative  to  market  toll  om 

SALES   BT   sample. 

(a)  Prescription  for. 
Cannot  be  supported.    HUl  v.  Smitk^ 
4  Taunt  590. 

(b)  Evidence  in  support  of  the  claim. 

Proof  that  toll  has  always  been  taken 
for  a  commodity  sold  in  the  market  by 
sample,  which  on  the  preceding  market 
dav  had  been  brought  into  the  market  in 
bulk,  but  afterwards  removed  to  a  ware- 
house for  want  of  buyers ;  coupled  with 
proof  of  toll  having  been  taken  for  the  last 
40  years  on  all  sales  by  sample  of  such 
commodity ;  is  evidence  whence  a  general 
right  to  toll  on  sales  diereof  by  sample, 
may  be  inferred,  though  a  time  is  remem- 
bered when  it  was  not  taken.  Hill  v. 
Smithy  10  East,  476. 

(c)  Of  suck  sale  being  infraudoftie  right 

to  toll. 

A  corporation  being  entitied,  by  pre- 
scription, to  toll  on  all  wheat  brxmght  into 
the  market,  and  t&re  sold  on  a  market 
day,  but  in  which  of  late  it  had  heaome 
the  pvtctioe  to  sdl  by  aampb»  nmd  upon 
whkb  sale  by  sample  ^ey  had  daimed 
the  like  toli  ror  corn  aold  in  the  market; 
hdd,  that  where  A.  bought  of  B.  in  the 
flfeaikety  byaample,  to  be  delimed  in  the 
boroogh,  A<  knowiag  B.  not  la  bea^frs^- 
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oMn,  exempt  froini  the  toll,  and  the  corn 
not  to  beve  been  in  the  market,  and  the 
toll-  not  to  have  been  paid,  and  which 
cern  was  the  next  day  dc^vered ;  the  for- 
poration  ooold  not  maintain  caae  against 
A.  for  such  sale  in  fraud  of  the  toll. 
Tewkesbwy  Corporatum  ▼.  DiHom^  Smithy 
508;  6East,438. 

(d)  Cfswck  tale  beings  in  Ugal  ^ect^  a  saU 

in  buik^ 

Is  not,  even  primd  facie.  Tewkesbury 
Corporation  v.  Diston^  6  East,  438; 
2  Smith,  508. 

17.   R£LATIT£   TO   THE   MODS  OW 
COMPUTATION. 

(a)  Under  14  Geo,  III,  c.  83,  s.  2^  on  an 

oroerweighi. 

The  additional  toll  most  be  according 
to  the  progressive  proportions  named 
therein.  Chamberlain  v.SongkwrstfCovfp. 

365. 

V.  Rejlativs  to  exemption  from. 
(a)  Clause  of, — Us  construction* 

A  provision  exempting  horses  from 
toll,  "  when  attending  cattle  retaming 
from  pasture,''  only  applies  to  horses  actu- 
ally In  company  with  the  cattle.  Harrison 
▼.  Brough,  6  T.  R.  706. 

VL  Relative  to  the  okaitt  op. 
(a)  Its  construction* 

The  usage  under  an  antient  grant  of 
toll  generally  on  specific  goods  passing  in 
and  oat  of  a  city,  has  been,  to  take  2d, 
for  every  horse  drawing  the  cart  con- 
taining die  goods.  The  like  toll  is  pay- 
able in  whatever  description  of  carriage 
they  may  be  conveyed,  and  though  prin- 
cipally designed  and  used  for  a  different 
purpose  to  that  of  conveying  goods.  The 
Corporation  qfCarUslc  v.^t/!ioii,5£a8t,  3; 
1  Smith,  397. 

VIL  Of  actions  for. 
(a)  Denumding  toll, — declaration. 

An  avannent  in  a  declaration  by  ihe 
owner  of  a  mariLOt,  daiimpg  toUinapecie> 
-—that  he  is  entitled  to  toll  for  goods  sold 
within  the  market,  means  exclusively,  toll 
for  goods  brought  into  the  market,  and 
not  as  wdl  for  those  sdd  therein  by  saaqde. 
Moieky  ▼.  ficrsony  4  T.  B«  104. 


TRADE, 
(b)  Bfectmentfor. 
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(b  1)  By  a  mortgagee  of  part. 

Ejectment  for  the  toll-houseii,  &jc«  lies 
by  the  mortgagee  of  a  proportion  of  the 
tolls  mortgaged  for  an  advance  thereon, 
though  the  act  directs  that  the  different 
mortgagees  shall  be  creditors  in  equal 
degree.  Doe,  ex  dem.  Banks, 'H.Boothy 
3  B.  &  P.  S19. 

VIII.  Distress  for. 

(a)  When  not  aUowahle. 

On  the  fraudulent  sale  of  ^oods  out  of 
the  market  Blakey  v.  Dinsdale,  Cowp. 
661. 

IX.  Of  the  writ  de  essendo  quie- 

TUM    DE   THEOLONIO. 

(a)  Of  counting  thereon. 

Is  allowable  in  the  first  instance.  Cor» 
poration  oflofnn  v.  Corporation  ofjxmdon, 
4T.R.  lao;  6T»R.778;  1  £LB.3o6; 
1  B.  &  P.  487- 


TONE,   RIVER  OF. 

Bridge  over. 

(a)  Who  bound  to  repair. 

The  county  were  held  not  liable  to  re- 
pair the  bridge  over  the  Tone,  wbSst  the 
trastees  onder  stat  49  Geo.  Ill,  c.  84, 
were  executing,  and  before  they  had  conk- 
^ted,  the  powers  thereby  given.  Rsx^. 
of  Somerset,  16  East,  305. 


TRADE. 

I.  Of  trade  in  general. 

(a)  Treaties  relative  to. 

(ai)  Between  Great  Britain 
and  America,  p.  944. 

Q))  By  a  neutral,  p.  944- 

^c)  Contraband, 

(c  1)  Seixurcif,  brfankmding, 

P-^44* 
(d)  Cf  eaportoAm* 

(di)  Whai  aocauMed  msk^  p. 

944- 
(da)  Of  tie  bond  ff^mfor 

securing  tie  shipping  qf 
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(e)  In  relation  to  the  vessel  em'- 
ployed,  p.  944. 

(i)  Of  licenses,  p.  944. 

(g)  Statutes  relative  to* 

(g  1)  12  Car.  II,  c.  4,  p.  945. 

(g2)  15  Car.  II,  c.  7,  p.945- 

(g3)  16  Geo.  Ill,  c.  5,  p.  946. 
(h)  Fenal  statutes  relative  to. 

(h  1)  8  4nn,  c.  7,  p.  945. 

(i)  Fenal  actions  relative  to. 
'  (i  1)  Joinder  of  counts  in,  p. 

945. 
(k)  Evidence  relative  to. 

(k  1)  u^  certificate  of  the  land- 
ing tdn'oad  of  goods  ex- 
ported,  pursuant  toll 
4^12  JF.III,  c.io,  s.a, 

P-945. 
(1)  Of  ^Ac   right  of  survivorship 
amongst  joint  traders,it,g^, 

II.  Op'TH%  unqu^axified  exercise  of 

TRADES    WITHIN    STAT.   5-ELIZ. 

C.4- 
(a)  What  ■•  considered  as,  or  not, 

P-  945- 


I.    Of  trade  in  general. 

(a)  Treaties  relative  to, 
(a  1)  Between  Great  Britain  and  America. 

Under  the  treaty  of  1794,  between  this 
country  and  America,  it  was  not  neces- 
sary that  the  trade  conceded  to  the  Ame- 
ricans by  the  13th  Article,  should  be 
direct  from  America  to  the  British  settle- 
ments in  the  East  Indies.  Wilson  v. 
Manyat,  8  T.  R.  31 ;  1  B.  &  P.  430.  . 

(b)  By  a  neutroL 

1.  A  neutral  ship  may  carry  enemy's 
property  f]X>m  its  own  to  the  enemy's 
country,  without  being  guilty  of  a  breach 
of  neutrality ;  provided  that  neither  the 
voyage  nor  commerce  be  of  a  hostile  de- 
scription, or  otherwise  expressly  or  impli- 

^  edly  forbidden  by  the  law  of  this  country; 
although  such  ship,  in  consequence  of 
carrying  enemy's  property,  be  liable  to 
detet^n^  or  the-beiog  earned  into  British 
ports  for  the  purpose  of  search.  Barker 
V.  Blokes,  9  Ewt,  283. . 

2.  A  neutral  meeting,  by  agreement,  a 
British  vessel j  for  the  ptupose  of  receiving 
gunpowder  and  arms,  is  illegal,  and  a 
ground  of  condeiiination,  though  the  latter 


should  have  a  liceiise  to  export  them  for 
the  purposes  of  trade.  Gibson  v.  Mair, 
1  Mars.  39 ;  Gibson  v.  Service,  I  Mars. 
119;  6  Taunt.  433. 

(c)  Contraband. 
(c  I)  Seizure  of,  before  landing. 

Not  justifiable  before  landing,  or  offer 
for  sale.    Smyth  v.  Reynolds, «  Wils.  257. 

(d)  Qf  exportation. 
(d  1)  What  accounted  such. 

1.  Not  a  clearing  at  the  custom-house. 
Williams  v.  Marshall,  7  Taunt.  468; 
1  Moore,  168. 

2.  Unless  a  vessel  has  proceeded  out  of 
the  limits  qf  the  port  with  her  cargo,  it  is 
not  such  an  exportation  of  the  goods  as 
will  protect  the  cargo  from  duties  subse- 
quently imposed  on  the  exportation  of 
goods  of  the  same  nature,  although  she 
vs  not  only  freighted  and  afloat,  but  has 
gone  through  all  the  formalities  of  clear- 
ing, &c.  at  the  custom-house,  and  has 
paid  the  exportation  duties.  And  all  such 
new  imposts  as  are  laid  on  such  goods 
attach  while  the  vessel  is  water-borne 
within  any  part  of  the  port  Attorney 
General  v.  Pougett,  2  Price,  381* 

(d  2)  Of  the  bond  given  for  securing  the 
shipping  qf  glass. 

See  Attorney  General  v.  Pole,  1  Price, 
387,  previous  to  the  stat.  55  Geo.  Ill,  c. 

113- 
(a)  In  relation  to  the  vessel  employed. 

1.  A  privilege  given  by  act  of  parlia- 
ment to  ships  belonging  to  any  state  in 
amity  with  his  Majesty,  and  manned 
with  foreigners,  to  import  merchandize 
otherwise  prohibited,  does  not  extend  to 
foreign-built  ships  British  owned.  Attor- 
ney General  v.  Wilson,  3  Price,  431.  See 
4  Camp.  364. 

2.  A  ship  of  foreign  built  (American) 
belonging  wholly  to  a  British  subject,  and 
manned  with  foreign  seamen  .(with  an 
English  mate)  is  not,  as  withia  the  43 
Geo.  Ill,  c.  153,  entitled  to  import 
flax-seed  from  Russia.  Attorney  General 
V.  Wilson,  3  Price,  431. 

(f)    Of  licenses. 

J ..  Whether  a  license  for  a  ship  "  to  |ie 
employed  in  the  coasting  trade,".generaliy» 
is  good.   .  Gossley  v.  Barlow,  1  Aast  93, 


tRAtt. 


TO 


TREKS. 


945 


2.  If  a  cutter  obtnin*  a  license  from 
the  Admiralty  '*  as  intended  to  proceed 
on  a  voyage  to  Lisbon,**  and  sails  upon  a 
different  voyage,  she  is  liable  to  forfeiture, 
and  may  be  seized,  although  then  lying 
in  her  original  port.  The  Attorney  Gene^ 
rat  V.  Brawn^  3  Anst  720. 

3.  See,  in  relation  to  the  oyster  fishery, 
Attorney  General  v.  Roote^  3  Anst.  725. 

4.  The  exportation  of  the  excess  only 
of  gunpowder  beyond  the  licensed  quan- 
tity, is  illegal.  Keir  v.  Andraade^  2  Mars. 
itj6;  6  Taunt.  498. 

(g)  Statutes  relative  to, 
(gi)  12  Car.  II,  c.4. 

Colonial  produce  of  the  plantations 
cannot  be  transported  from  thence  direct 
to  any  place  in  Europe.  Lubbock  v.  Potts^ 
3  Sniith,  401 ;  7  East,  449. 

(g  2)  15  Car.  II,  c.  7. 

1 .  The  exportation  of  European  manu- 
factures from  the  Cape  to  any  port  to  the 
eastward  in  his  Majest/s  possession,  is 
illegal.     Crray  v.  Lloyd,  4  Taunt  1 36. 

2.  Was  not  suspended  by  either  order 
in  council,  12th  April  1809,  and  1st  Oct 
1811.    Gray  v.  Lloydy  4  Taunt.  136. 

(g3)  16  Geo.  HI,  c.  5. 
American  property  on  board  a  neutral 
ship,  not  trading  to  any  port  or  place  of  the 
American  colonies,  was  not  forfeited.  Ty- 
ton  v.  Gwiiey^z  T.  R.  477- 

(h)   Fenal  statutes  relative  to. 
(h  1)  8  An^  c,  7. 
Is  prospective  in  xronstruction  and  ope- 
ration. The  Attorney  General  v.  Saggers, 
I  Price,  182. 

(i)  Penal  actions  relative  to, 
(i  1)  Joinder  of  counts  in. 

A  count  founded  on  the  statute  of  8 
Ann,  c.  7,  s.  17,  is  not  inconsistent  with  a 
coun^  on  the  6  Geo.  Ill,  c.  19,  s.  1,  al- 
though evidence  of  a  single  act  might  be 
sufficient  to  support  both  counts.  The 
Attorney  General  v.  Saggers,  1  Price, 
182. 

(k)'  Evidence  relative  to. 

(ki)  A  certificate  of  the  landing  abroad 

of  goods  exported  pursuant  to  11 

Sf  12  W.lll^c.  to,  s.  2. 

Is  not  evidence  thereof.    A  certificate 

under  that  act  is  proved  by  proof  of  the 


signatures  only.    Rex  v.  Vyse\  Rex  v. 
Spearpoint;  ForresL  35. 

(1)  0/*  the  right  of  survivorship  amongst 
Joint  traders. 

Rights  in  action  belonging  to  traders, 
survive.  Secus  property  in  possession. 
Rex  V.  Liverpool  Collector,  2  M.  &  S. 
223. 

II.    Of  the  unqualified  exercise 

OP  TRADES  WITHIK  ST.    5  ELl2r. 
C.  4. 
(a)  Whatconsideredasornot. 

1.  Not  the  employment  as  a  journey  • 
man.     Beach  v.  Turner,  4  Burr.  2449. 

2.  Working  at  a  trade  for  seven  years 
qualifies.    French  v.  Adams,  2  Wils.  168. 

3.  Service  by  an  apprentice  with  a  se- 
cond master  of  the  same  trade,  as  and  by 
consent .  of  Jhe  first,  qualifies.  Rex  v. 
Holy  Trinity,  Minories,  3  T.  R.  608. 

4.  Query,  as  to  a  capitalbt  trading  with- 
out manual  interference.-  Keeny,  Dbnmy, 
15  East,  161. 


TREASON. 

What  considered  as. 
'  (a)  Attempt  to  compel  the  repeal  of 
a  law   by  intimidation  and 
ioioUnce,  p.  945. 

(b)    Sending    intelligence   to   the 
enemy,  p.  945, 


(a)  Attempt  to  compel  the  repeal  of  a  law 
by  intimidation  and  violence. 

Rex  v.  Lord  George  Gvirdon,  Dougl.  590. 

(b)  Sending  intelligence  to  the  enemy. 

Which  in  anywise  is  intended  to  be 
and  may  be  of  service  to  them  in  their 
operations  against  ms,  though  intercepted. 
Rex  V,  Stone,  6  T.  R.  527. 


TREES*,, 

I.  PropeUtt  oF,-*-t»  WHOU  Vested. 

(a)  Oh  severance  for  an  unfust^^ 
able  purpose,  p.  946. 

'  (b>  Whether  in  a  tenant  for  Iffe 
dispunishable  on  severance^ 
-  p.  946. 
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(o)  After  tntryf  io  avmd  «  Jm^ 

II.  Spbgi^];  owNJB&aHip  in, 

(a)  Determination  of. 

(a  i)  Bjf  severa$wej  p.  946* 

III.  Timber, — what  considered  as. 

(See  Tithes.) 

(a)  By  special  ctutomy  p.  946. 

IV.  Convictions  relative  to. 

(a)  Under  etai.  6  Geo.  I,   c.  48. 

(a  1)  Of  ascertaining  the  costs 

in  the  eonvictum^^*  946. 


L  PROJERTT  OF, — IN  WHOM   VESTED. 

(^)  On   severance  for   an  mjustifiahle 

purpose, 

Immediattly  vests  in  the  general  owner. 
Blackett  V.  Lowes^  t  M.  &  S»  494. 

(b)  Whether  in  a  tefsant for  life  dispamsk- 
.abkj  on  severance. 

Yes.    Pyne  v.  Dory  i  T,  R.  55. 

(c)  After  entry  y  to  avoid  a  fine.    . 

The  entry  has  no  relation  with  respect 
to  trees  UlffL  Bm^hM  v.  Thomas^ 
13  East,  474. 

IL  Spi^cial  owv:^e8hkp  in. 

(a)  Determinatum  of. 

(ai)  By  severance. 

Is  determined.  Blaker  v.  Anscombe^ 
I N.  R.  85. 

IIL  TlMBXRy<^WHAT  CON8KDBRBD  AS* 

(a)  By  speeial  custom. 

Where,  by  the  custom  of  the  coQQtry, 
certain  trees  are  accounted  timber,  any 
qualifications  rendered  by  the  custom  ne^ 
cessary  to  give  them  that  character,  which 
are  not  required  by  the  general  rule  of  law 
relating  to  timber,  are  vdd.  Aubrey  v. 
Fisher y  10  B»t,  446. 

IV.    COWVXCTIONS   RSLATIVE  TO. 

(a)  Under ^at.  SjCkeo.  I,  c.  48. 
(f^iy^Of  useeprtmmng  #Ae  cosfs  in  the 

HvuBi  be  appertained.     RsJt^  v^  Hally 
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I.     In   GENEliAL. 

(a)  Wh^  maintainable. 

(a  l)  Trom  the  abuse  of  an  au- 
thority in  law^  p.  947. 

(b)  Pleadings  in. 

(bt)  Declaration^^-^  averment 
"  that  whereas  "p.g4*3. 

(bs)  Neto  assignment  J — when 
proper  or  allowable,  p. 

947.  (^5«ePLEADING). 

(b  3)  In  the  case  of  an  abuse  ^ 
authority,  p.  947. 

(c)  Evidence  in. 

(c  1)  Of  matters  in  aggrava- 
tion^ p»  947. 

(c  a)  After  judgment  by  de- 
fault^ as  to  some^  P-947* 

(d)  Costs  in. 

(di)  Deduction  of  the  costs  if 
a  defendant  canvi^edy 
from  those  of  a  de- 
fendant   acquitted^   p. 

947- 

II.    To  THE   PBRBON. 

(a)  Pleadings, 

(ai)  PleOy-'-'defence  tf  posses- 
sion, p.  948. 

(a  a)  RepUeation, — to  a  plea 
of  a  ca.  adsa.-'^hatit 
was  ejcesskfs  and  or- 
dered to  be  quashed, 
p.  94B. 

IIL  To   »£A1^  PB^PBRTT. 

(a)  Of  the  title  st^ficient  to  moM- 

tain,  p.  948. 

(b)  Whether  u  continuation  ef  the 

same  or  a  disttsict  trespass^ 
p.  948. 

(c)  Justification    qf-^-Jkunting   a 

fox,  p.  94^ 

(d)  Pleadings  in* 

(d  1)  Declarationy'^-'^speeyic 
description  o^  the  pny- 
perty,  p.  948. 

(da)  Pka, — whether  special, 
— <n  the  case  ef  title, 
p.  948. 

(d3)  PUai-'-twhether  special, 
in  the  case  of  an  ease- 
ment, pw  948. 

(d  4)  Pka, — viAether  special, 
— iathecoM  qfatioenfe, 

P*948<^ 
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of  a  yrescriptive  tight 
appurtenant,  p.  ^48. 

(d6)  Replication, — travereing 
the  command,  p.  948. 

(d7)  Rejoinder,^  argumenta- 
tive, p.  948. 

(d8)  New  a9ngnment,'--when 
proper  or  alhmablef 
p.  948. 

(e)  Costs  in, 

(e  1)  Against  inferior  trades- 

»««»» P-  949* 

fV.  To   PERSONAL   PROPERTY. 

(a)  Possession  essential  to  nunniain, 

P-949- 

(b)  Pleadings  in. 

(bi)  Declaration, specific 

description  of  the  pro- 
perty, p,  949. 

(b  8)  Plea, — whether  n>ecial, 
— tn^Ae  case  of  prize, 

P-949- 
(b  3)  Plea, — whether  may  con" 

trooert  the  title  to  the 

possession      of     land, 

P-  949- 

(b4)  Plea^^wtificaiumin de- 
fence of  animals  ferw 
fio^ifitr,  p,  949. 

(b5)  Plea,--^imseelkmeonSy   p. 

949- 
(b6)  Repkcaiion  to  a  plea  of 

remooal  <f  un  oUtrtic- 
Oon,  p.  949. 
(c)  Cf   staying  proceedings    in^ 
P-  949- 


I.   Ix    OEVERAt. 

(a)  When  maintaineAle, 

(a  1)  From  the  abuse  of  an  authority  in 

law* 

B7  abusing  an  authority  in  law,  the 
party  beconet  a  wrong-doer  ab  initio. 
Hence,  though  an  animal  has  boen  pro- 
perly aeieed  aa  an  estray,  ^et;,  if  it  be 
afterwarda  worked,  trespaaa  hea.  Oxky  v. 
Watts,  1  T.  R.  la. 

(^)  Pleadings  in* 

(b  1)  Deektration, — cfoerment  **  that 

whmaa*' 
In  K.  B.  %y  bill,  the  allegation  that 
ti^mas  in  troapBM  ia  bad;  but  in  C.  B. 


the  defect  ia  aided  by  the  racHd  of  the 
original.     WBte  v.  SAov^  3  Wila.  803. 

(ba)  New  asiignmeift,' — when  proper  or 

aUowablem 

Not  where  only  only  one^act  of  tre^iaia 
haa  been  committed,  and  the  defendants' 
attempt  to  justify  such  act  cannot  he  siqi- 
ported.  Oakley  v.  Davis,  16  East,  8a; 
Tmfhr  ▼.  Smith,  7  Tannt  156. 

(b  3)  Ja  the  case  of  an  abuse  of  authority, 

I.  If  a  defendant,  by  &e  abuse  of  an 
authority  in  law,  has  made  himself  a  tres- 
passer afr  initio,  and  the  phuntiff  declares 
in  the  same  count,  first  for  the  original  act, 
which  might  have  been  justified  had  not 
the  authority  been  deviated  from,  and 
then  for  the  subsequent  outrage  or  abuse ; 
the  defendant,  by  justifying  the  previous 
act,  under  the  auUiority  in  law,  answers 
the  entire  cause  of  complaint;  and  the 
plaintiff,  in  order  to  cut  down  the  de- 
fence, must  reply  the  subsequent  abuse. 
Taylor  v.  Cole,  3  T.  R,  892 ;   1  H.  B- 

555.  ^^ 

a.  If  a  trespass  was  greater  than  the 
occasion  rendered  necessary,  the  plaintiff, 
where  the  abuse  was  of  an  authority  in 
lavy  will  reply  the  excess ;  Gatuv.  £1^- 
by,  a  Wils.  313;  Dye  v«  Leaikerdak, 
3  Wils.  80;  Moorey.  Taykr^s  Taunt  69; 
otherwise  ha  will  newly  aaajgn  it  WtoHr 
V.  Bush,  8  T.  It  78. 

(c)  Evidence  in. 
(ci)  Of  matters  in  aggravation^ 

May  be  given  in  evidence*  Bracegirdle 
V.  Oxfin'd,  a  M.&  S.  79. 

(c  8)  Afterjudgment  by  deftndt,  09  to  some. 

In  trespass  against  several,  if  any  suftr 
judgment  by  defeult,  the  plaintiff  need 
oiply  give  evidence  to  affect  the  rest;  and 
it  IS  matter  for  the  jury,  whether  the 
trespass  proved  be  the  same  as  that  con- 
fessed ;  but  the  plaintiff  cannot  be  non- 
suited. Harris  V.  Butterky^  Cowp.  483. 
Vide  Sedley  v.  Sutherland,  3  E.  N.  P.  C 
808 ;  Aofon  V.  Alexander,  3  Camp.  36 ; 
NiohoUy.Gkume,xM.&srS.(iSB, 

(d)r  Costs  in. 

(d  1)  Deduction  if  the  costs  of  a  defendant 

convicted,/fom  ihose  of  a  defendant 

acquitted. 

In  trespass  cLJr.  two  defend»ati  suf- 

.bead  judgment  by  defiadt,  aad  the  third 
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had  a  vehitct  Datnagi^  bdng  aaaeac^ 
against  the  two  former,  a  rule  was  granted 
for  deducting  the  costs  and  damages  taxed 
and  assessed  on  the  judgment  by  default, 
out  of  the  costs  taxed  on  the  posteaj  for  the 
■defendant  who  obtained  the  verdict;  on 
an  affidavit,  that  the  defendants  who  suf- 
fered the  judgment  by  default,  had  acted 
under  the  authority  of  the  other  defendant, 
who  had  undertaken  to  pay  the  damages 
and  costs,  Sckoole  v.  Noble,  i  H.  Blk.  33. 

II.  To   THE   FERSOK. 

(a)  Pleadings^ 
(a  1 }  Fka^'^'^drfence  of  possession. 

In  trespass  for  throwing  water  upon 
the  plaintiff,  and  into  her  apartment,  the 
defendant  pleaded  that  the  plaintiff  had 
hegan  wrongfully  to  block  up  the  de- 
fendants window  in  a  house  contiguous  to 
the  plaintiffs  room;  that  he  prayed  her  to 
desist,  and  upon  her  refusal,  threw  a  little 
water  into  the  room  to  hinder,  &c.  Plea 
held  bad.  Simpson  v.  Morris^  4  Taunt. 
8«i. 

(a  ft)  RepUcatumf^o  a  plea-  of  a  ca»ad 
sa,f  that  it  toas  excessive^  and  ordered 
to  be  quashed, 

'*  The  writ  ought  only  to  have  issued 
for  so  much,  and  the  court  afterwards,  on 
motion,  ordered  it  to  be  quashed,"  imports 
that  it  was  quashed  for  the  excess  only. 
King  V.  Harrison^  15  East,  61  s. 

III.     To   REAL    PROPERTY. 

(a)  Of  the  title  sufficient  to  maintain. 

Bare  possession  is  sufficient.  Graham  v. 
Feat,  I  East,  344;  Catteris  v.  Cowper, 
4  Taunt  547. 

(b)  Whether  a  continuation  of  the  same, 
or  a  distinct  trespass. 

An  entry  by  the  sheriff  under  a^.  fa. 
sale  of  goods,  and  keeping  possession  till 
after  the  return  of  the  writ,  is  ope  tres- 
pass only.  Aikinhead  v.  Blades^  1  Mars. 
17;.  5  Taunt  198. 

(c)  lustration  qf^ — hunting  a  fox.  - 

Is  good.  Oundry  v.  Feltham,  1  T.  R. 
334 ;  vide  Nicholas  v.  Badger,  3  T.  R. 

(d)  Pleadings  in. 
(d  1)  Declaratum,— specific  description  of 

the  property. 

^    The  description  need  not  be  by  name 


oc  abuttals.   Martin  v.  Kestcrton,  3  Blk. 
1089. 

(d  8)  Flea, — whether  special, — in  the  case 

of  title. 

Title  in  one's  self^  or  under  another,  is 
evidence  under  not  guilty.    Dodd  v.  Kyf- 
fin,  7  T.  R.  354;  Argent  v.  Dmrant, 
8  T.  R.  403. 

(d  3)  Plea^ — whether  special, — in  the  case 
of  an  easement. 

Yes.    Hawkins  v.  fVaUis,  3  Wils.  173. 

(d4)  Flea, — whether  special,"'^  the  case 

of  a  license. 
Yes.    Bennett  v.  AUcait,  n  T.  R.  166. 

(d  5)  Replication, — to  a  plea  of  prescriptive 
right  appurtenant. 

A  denial  of  the  right  does  not  involve 
the  defendant's  possession  of  the  land  to 
which,  &c.   Stott  v.  Stott,  16  East,  343. 

(d  6)  Replication, — traversing  the  com-   . 

fiunid. 

Is  allowable.  Chambers^  v.  Donaldson, 
11  East,  65. 

(d7)  Rejoinder,^-^argumientative. 

The  plaintiff  replied  to  a  plea  in  tres- 
pass, claiming  common  in  the  locus  in  quo^ 
an  adverse  possession  of  twenty  yeais, 
and  the  defendant  rejoined  that  the  part  in 
which  the  trespass  was  committed,  was  in- 
closed within  twenty  years; — held,  that  the 
rejoinder  was  bad,  being  an  argumentative 
denial  of  the  replication ;  the  whole  of 
which,  had  it  been  put  in  issue  directly, 
the  plaintiff  niust  have  proved.  Haaie 
V.  Bacon,  s  Taunt  156. 

(d8)  New  assignm^U, —  when  proper  or 

allowable. 

1..  Where  the  defendant,  having  justified 
an  entry  with  which  he  was  chai^ged  un- 
der ^fi.fa.,  the  plaintiff  replied  by  taking 
issue  on  the  plea,  and  also  newly  assign- 
ing an  entry,  after  the  return  of  the  writ ; 
on  special  demurrer,  the  defendant  had 
judgment  Cheasley  v.  Bames,'io  East, 73. 
3.  Trespass  for  breaking  the  plaintiflTrs 
close  on  such  a  day,  and  on  divers  other 
days,  within  a  given  period ;  plea  of  li- 
cense at  the  said  several  times;  repli- 
cation traversing  that  he  entered  by   li- 
cense at  the  said  several  times.    PrcK^, 
by  plaintiff,  of  four  acts  oi  trespass,  and 
by  defeadant  of  a  license,  which  covep^ 
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only  two.  Held,  that  plaintiff  should  re- 
cover for  the  other  two.  Barnes  v.  Huntf 
11  East,  451. 

3.  The  defendant  is  entitled  to  a  ver- 
diet  on  not  guilty,  to  a  new  assignment  in 
trespass,  setting  out  the  locus  in  quo,  by 
abuttals,  and  averring  that  it  is  diri'erent 
from  that  mentioned  in  the  plea,  which 
claimed  under  an  allotment  by  the  leet 
jury,  if  in  truth  it  L^  the  same.  Pratt  v. 
Groomcy  15  East,  335. 

(e)  Costs  in. 
(e  1)  Against  inferior  tradesmen. 

The  Stat.  4  &  5  W.  &  M.  c.  23,  s.  10, 
only  applies  where  the  special  circum- 
stances alleged  to  bring  the  case  within 
it,  are  proved.  Pallant  y.  Roll^  a  Blk,  goo. 

IV.    To   PERSONAL   PROPERTT. 

(a)  Possession  essential  to  maintain. 

Either  in  fact,  or  in  law,  is  essential. 
Smith  V.  MilleSy  i  T.  R.  475. 

(b)  Pleadings  in. 

(b  1)  Declaration^ — specijic  description  of 

the  property. 

The  not  specifying  them,  is  error  after 
verdict.  Bertie  v.  Pickering,  ^Burr.  045.5. 

(b  a)  Plea^ — whether  special^^^n  the  case 

of  prize^ 

Captar^  as  prize  may  be  given  under 
not  guilty.  Le  Caux  v.  Eden,  Dougl.  594. 

(b3)  Plea,  ^whether  may  controvert  the 
title  to  the  possess^n  of  land. 

Yes^    Taylor  v.  Eastwood,  1  East,  sis* 

(b4)  Plea,— 'justification  in  defence  of 
animals  fertt  nature. 

A  plea  which  justifies  killing  a  dog  be- 
cause chasing  hares,  must  at  any  rate  aver 
that  they  could  not  otherwise  have  been 
saved.  Vere.  v.  Lord  Cawdor,  1 1  East, 
568. 

(b5)  Plea,^  miscellaneous. 

.  If  in  trespass  for  cutting  the  plaintiff's 
posts,  the  defendant  pleads  the  general 
issue  and  a  special  justification  because 
they  were  wrongfully  fixed  upon  his  land; 
since  this  admits  that  the  property  therein 
remained  with  the  plaintiff,  he  cannot  de- 
fend the  act  under  the  general  issue,  on 
the  ground  that  the  property,  by  the  act 
of  annexation,  became  his  own.  M^elch 
V.  NasAy  8  East,  394. 
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(b  6)  ReplictUion,^o  a  plea  of  removal, of 
an  obstruction. 

If  in  trespass  for  breaking  down  and 
carrying  away  a  gate,  the  defendant  jus- 
tify*, and  conclude,  that  //e  deposited  the 
gate  in  a  convenient  place  for  the  use  of 
the  plaintiff,  to  which  the  plaintiff,  to 
make  him  a  trespasser  ab  initio,  replies  a 
subsequent  conversion ;  the  replication  is 
not  supported  by  proof  that  the  defendant 
placed  the  gate  upon  his  own  land,  since 
even  supposing  that  to  be  a  conversion, 
the  plaintiff  has  acknowledged  that  the 
defendant  was  right  in  so  dolhg,  by  not 
denying,  and  therefore  admitting  the  con- 
clusion of  the  plea*  Houghton  v.  Butler^ 
4T.  R.  364. 

(c)  Of  staying  proceedings  in. 

Where  there  are  no  grounds  for  vindic- 
tive damages,  proceedings  will  be  stayed 
on  restoring  the  goods,  or  paying  their 
value,  with  the  costs.  Pickering  v.  Truste, 
7  T.  R.  53.  Secus,  where  this  will  not 
end  the  suit,  or  the  value  is  not  admitted. 
Knott  v.  Barker,  3  Anst  896. 
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(b)  For  the    satisfaction  of  the 
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V.  On  the  plaintiff's  obligation 

TO    PROCEED   TO   TRIAL. 

(a)  With  reference  to  issue  Joined, 

p.95i« 

(b)  In  a  London  cause,  p.  951* 

VI.   Of    NOTICE   OF   TRIAL. 

(a)  Jf^hen  requisite  or  not,  p.  951 . 
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put  off  by  defendant, 

P-  951- 
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pending  a  rule  for 
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p.  962- 
(ba)  For    the  sittings   after 
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(c  1)  Whether  by  conOmuUion 
of  avoid  notice,  p.953* 
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(di)  General  rule,''^d^nmg 
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p.  962- 
(da)  In   a  town  causef^^e- 

fendant  residing  in  the 

country,  p.  958. 

(d  3)  In  a  town  cawe,— ^nn'fig 
a  temporary  residence 
tn  the  country,  p.  953. 

(d4)  In  a  town  cause,--~de' 
fendant  being  abroad, 

P-  95a- 
(d^)  On   a   change  of  resi- 
dence pending  action, 

p.  95«. 
(d6)  Incountrycauses,-'^reat' 

ed  as  tawncauus,^.^S^* 

(d  7)  Rule  relative  to  short  wh 

tice  m  country  causes, 

p.  953. 
(d  8)  Jffter  a  yea/s  suspension 

,  fy injunction,  p.  953. 
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notice  for  the  sittings. 
(ei)  Whether  it  extends  to  the 
adjourned  sittings,    p. 
953. 

(f )  Irregularities  in,  how  objected 

to,  p.  95a. 

ViL  Relative  to  the  rbovlation 
OF  the  trial. 
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(ai)  When  made,  p.  952* 
(a  2)  Where  made,  p.952« 

(b)  On  the  qffidavit  of  the  attor- 
ney's clerk. 

(bi)  Its  form,  p*952* 

(c)  Whether  by  consent    at  Nisi 

Prius,  p.  953^ 

(d)  Pending  the  absence  of  wit- 

nesses, p.  953. 

(e)  To  procure  a  commission  ts 

examine  toitnesses,  p.  953. 

(f)  Pending  an  indictment  againtt 

the^plaintiff,  p.  953» 

IX.  Of  entering   the   tria.l  ok 
Ti^  record. 

(a)  In  relation  to  the  jurors,  p.%2' 
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I.  Of  trials  by  proviso- 

(a)  Where  the  king  or  attorney 
general  is  prosecutor,  p.953- 

II.  After    an    indictment   has 

BEEN,   removed   INTO  K.  B. 

(a)  Whetherat  Bar  or  Nisi  Prius, 
P-953* 

IIL  Time  allowed  foe. 

(a)  On  the  issue  tf  identUy  ^f 
person,  p.963- 

IV.  On   the  adjournment  of  THE 

trial. 
(a)  Prisoner's  consent,  whether  es- 
sential to,  p.  953* 

Thirdly. 
[C]  Of  a  Penal  Information. 

Of  putting  off  the  teial- 
(a)  On  the  ground  of  dch^iV'Q^^* 
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first. 
[A]  In  Civil  Cases. 

L  Of  trials  at  bar. 

(a)  General  rule /or  granting  and 

refusing. 

All  applications  for,  must  be  decided  on 
their  own  circumstances.  Rex  v.  Amery^ 
1  T.  R.  363 ;  Loflft  159. 

(b)  JTor  the  satisfaetion  of  the  court. 

Is  allowable.  Rex  v.  JoUiffre,  4  T.  R. 
«9«. 

(c)  Whether  granted  in  an  issuable  term. 

No.  The  Corporation  of  London  v.  The 
Corporation  of  Lynn^  1  H.  B.  306.  See 
Loft.  159. 

U.  Op  trials  bt  proviso. 
(a)  JFhen  allowable  in  generoL 
A  defendant  cannot  go  to  trial  by  pro- 
viso, unless  there  has  been  a  default  on 
the  part  of  the  plaintifl*,  though  there  has 
been  a  former  trial,  and  tliough  the  de- 
fendant gave  notice  to  the  plaintiff  of  his 
iotentioii  to  carry  down  the  record.  Wor- 
eesterskire  Canal  Company  v.  Trent  Norvi- 
gation  Company^  1  Mars.  aiB;  5  Taunt 
577  ;  6  Taunt  251. 

(b)  Whether  allowable  in  a  chancery  issue. 
The  defendant  in  aii  issue  directed  by 
the  court  of  Chancery,  cannot  carry  down 
the  record  to  trial  by  proviso;  but  the 
cowt  will  give  him  leave  to  carry  it  down 
upon  a  suggestion  that  the  plaintiff  means 
to  delay  the  trial.  Humpage  v.  Rowley. 
4T.R.  767. 

(c)  Rule  for y — its  end  defined. 

The  only  use  of  die  rule  for  trial  by 
proviso,  where  the  record  is  carried  down 
by  proviso  by  the  defendant,  is,  that  if  the 
plaintiff  also  takes  the  record  down,  his 
alone  shall  be  tried.  Therefore,  it  may  be 
obtained  at  anv  time  before  trial,  and  even 
after  notice  of  trial  given  to  the  plaintiff. 
King  V.  Pippettj  1 T.  R.  695. 

IIL  Of  trials  ok  issues  joined  ik 

PACT   AND   IK    LAW. 

(a)  In  relation  to  separate  actions  against 

several. 

Where  separate  actions  are  brought 
against  diSerent  individual  for  injurious 
acta  arising  out  of  the  same  traasaction,  in 


one  of  which  a  demurrer  has  been  joined,  in 
the  others  issues  is  fact,  and  the  import- 
ant question  upon  which  all  turn,  is  that 
raised  by  the  demurrer,  the  trial  in  the 
latter  wiU  be  postponed  until  the  demurrer 
has  been  determined.  Burdetty.Colman, 
13  East,  37. 

IV.  Op  trials  bt  special  jury. 

(a)  Mode  of  proceedings  when  nwvedfor 

delay. 

If  in  a  cause  standing  for  trial  within 
the  term,  it  shall  be  tried  within  the  term. 
Bloxham  v.  Brown^  4  Taunt.  470. 

V.  Ok  the  plaiktxfp's  obligatiok 

TO  PROCEED  TO  TRIAL. 

(a)  With  reference  to  issue  joined. 

1 .  In  K.  B.  he  need  not  gjve  notice  of 
trial  before  the  term  succeeding  that  in 
which  issue  is  joined.  HaU  v.  Buchanan^ 
2  T.  R.  734. 

d.  The  plaintiff  has  the  whole  of  the 
term  succeeding  that  in  which  issue  is 
joined  to  try  the  cause.  Baker  v.  New* 
man^  iH.B.  123.         1 

(b)  In  a  London  cause. 

In  a  London  cause  the  plaintiff  is  not 
bound  to  go  to  trial  at  the  sittings  after 
the  term  in  which  issue  is  jojned,  though 
joined  early  enough  for  that  purpose. 
Munt  V.  Tremamondo^  4  T.  R.  557 ; 
Wou^e  V.  SholU,  1  H.  B.  aSfi* 

VI.  Op  kotice  op  trial* 

(a)  When  requisite  or  not. 
(a  1)  Where  the  trial  has  been  put  of  by' 

defendant. 

A  fresh  notice  of  trial  is  neceteary, 
though  it  be  put  off  by  the  defendant- 
EUis,  V.  Truster,  8  Blk.  798. 

(as)  After  a  peremptory  undertaking  to  try. 

Notwithstanding  a  peremptory  under* 
taking  to  try,  notice  of  trial  is  requisite, 
without  which  the  defendant  is  not  bound 
to  take  any  steps,  and  therefore  cannot 
claim  the  costs  incurred  by  any  steps  he 
may  have  taken.    Ifield  v.  Weeks,  1  H. 

B.   323. 

(a  3)  After  a  remanet. 

If  a  cause  be  made  a  remanet,  it  may 
be  tried  at  the  next  sittings,  without  a  new 
rioeice  of  trial ;  secus,  where  the  trial  is 
put  off  by  rule  of  court.  And  even  where 
pbtntiff  gives  a  peremptory  undertaking 
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to  try  at  the  next  sittings  or  assizes,  there, 
likewise,  a  new  notice  must  be  given^  since 
the  plaintiff,  notwithstanding  such  notice, 
may  decline  trying  his  cause.  Jacks  v. 
Maifer,  8  T.  R.  245. 

(b)  When  given  (Vide  svpra^  (a) 

(b  1)  Whether  may  he  given  pending  a  rtde 

for  changing  the  venue. 

No.     Moses  V.  Stevenson,  1  Taunt.  58. 

(b  2)  For  the  sittings  after  tenn  in  London, 

See  the  rule,  K.  B.  East,  5i[Geo.III; 
13  East,  393. 

(c)  How  given. 
(c  1)  Whether  by  continuation  of  a  void 

notice* 

May  be,  if  given  within  regular  time. 
Tyte  V.  Sltventon,  2  Blk.  1298. 

(d)  Duration  of  the  notice. 
(d  ^)  General  rule, — defining  the  place  of 

residence. 

Is  that  where  defendant  resides  on  de- 
livering the  issue.  Spencer  v.  Hall,  1 
East,  688. 

(d  2)  In  a  town  cause, — defendant  residing 
in  the  country. 

■  Where  the  defendant  resides  above 
f($Ity  miles  from  London,  unless  the  cause 
has  been  treated  as  a  town  cause,  there 
ought  to  be  fourteen  days  notice  of  trial, 
though  the  arrest  be  made  and  the  venue 
laid  in  town.  Brind  v.  Toirris,  3  Blk. 
1205. 

(d  3)Ift  a  totDncause,'^uring a  temporary 
residence  in  the  country. 

The  common  notice  is  sufficient  Rmne 
V.  Hodgson,  2  Pnce,  279. 

d4)  In  a  town  cause, — defendant  being 

abroad. 

Eight  days  notice  is  requisite. '  Doug- 
as  V.  Rcn/i  4  T.  R.  552. 

(d  5)  On  a  change  of  residence  pending 

action. 

A  change  of  residence  pending  the 
action  to  beyond  forty  miles  from  London, 
does  not  entitle  to  the  longer  notice  of 
trial,  unless  notified.  Rochfort  v.  Robert- 
son,  12  East,  427. 

{fil  6)  In  country  causes,  treated  as  town 

causes* 

•A  «au«€  which  is  conunencad  ay  a  town 


cause  and  not  objected  to,  shall  be  consi- 
dered as  such  in  all  its  subs^uent  stages, 
especially  after  a  verdict  Keddey  v.  Jor- 
dan, 2  Blk.  992. 

(d  y)  Rule  relative  to  short  notice  in  coun- 
try causes. 

See  K.  B.  East,  30  Geo.  Ill,  3  T.  R. 
660. 

(d  8)  After  a  yea/s  suspension  by  injunc- 
tion. 
When  a  cause  has  been  suspended  for 
a  year  after  it  was  at  issue,  the  defendant 
is  entitled  to  a  term's  notice  of  trial ;  un- 
less himself  occasioned  its  suspension  by 
inj  unction.   Hay  ley  v.  RHey,  Dougl.  7 1  • 

(e)  Of  the  undertaking  for  short  notice  for 

the  sittings. 
(e  1)  Whether  it  extends  to  the  adjourned 

sittings. 
No.     Abbott  V.  Abbott,  7  Taunt  452 ; 
1  Moore,  160. 

(f)  Irregularities  in, — hffw  objected  to. 

Where  the  objection  on  the  ground  of  a 
mis-trial  appears  on  the  record,  the  ver- 
dict will  not  be  set  aside  for  a  defect  in 
the  notice  of  tri^l.  Ambrose  v.  Rees,  11 
East,  370. 

VIL  Relative  to  ^hb  jiegulatiok 

or   THE  TRIAL. 

(a)  Motions  for, — where  made. 
To  the  judge  who  presides  at  N.  P. 
Johnson  v.  Coke  Sf  Gas  Light  Company, 
7  Taunt;  390. 

VIII.  Relative  to  putting  opp  the 

TRIAL. 

(a)  Motions  for. 
(a  i)  When  made. 
Not  on  the  last  day  of  term,  or  so  late 
as  not  to  leave  sufficient  time  for  shewing 
cause  therein.    Anon.  3  Taunt  315. 

(a  2)  Where  made. 
Not  at  Nisi  Prius  when  it  might  have 
been  made  in  Bank.      C.  B.  East,  49 
Geo.  Ill;  1  Taunt 565. 

(b)  On  the  affidavit  of  the  attorney's  clerk. 
(b  i)  Its  form. 
It  must  state  that  he  managed,  and 
was  particularly  acquainted  with  all  the 
circumstances  cf  the  cause.  Siuttioan  v. 
Ma^,  \  H.  B.  6d7. 
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(c)  Whether  by  consent  at  NUiPrius, 
No.     C.  B.  Mich.  50  Geo.  Ill,  2  Taunt. 

331. 

(d  )  Pending  the  absence  of  witnesses, 

'  Is  BO  ground  where  trial  might  have 
been  had  before  their  departure,  but 
for  unnecessary  delay.  Saimders  v.  Pit- 
man, 1  B.  &  P.  33.  Nor  where  their  tes- 
timony is  to  establish  an  odious  defence. 
Robinson  v.  Smyth,  Id.  454.  Nor  where 
the  case  is  suspicious,  and  they  are 
foreigners  resident  abroad,  and  not  likely 
to  come  over.  Rex  v.  Chevalier  UEon, 
3  Burr.  1513;  1  Blk.  510;  Loflt  653; 
769.  But  the  fact  of  their  departure 
before  action  brought,  is  no  objection. 
Lofit  329. 

(e)  To  jn'ocure  a  commission  to  examine 

witnesses. 

Is  no  ground  where  an  opportunity  to 
procure  it  has  been  once  lost  by  neglect. 
Calliandy.  Vaughan,  1  B.  &  P.  210. 

(f)  Pending  an    indictment   against  the 

plaintiff'. 

The  trial  in  an  action  against  a  banker, 
for  money  paid  in,  was  postponed  until  an 
indictnient  against  the  plaintiff  for  a  theft 
had  been  tried,  on  a  surmise  that  this  was 
the  produce  of  the  felony.  Deakin  v. 
Praed,  4  TaunU  825. 

IX.   Of  ENTERING  THE  TRIAL  ON  THE 

RECORD. 

(a)  In  relation  to  thejurjors. 

It  must  appear  on  the  record  that  the 
trial  was  had  by  twelve  jurors.  Rex  v. 
St.  Michael,  Sauthampton,  2  Blk.  718. 

X.    MiS-TRIAL. 

(a)  Objection  to,'^how  taken. 

Unless  when  cured  by  statute,  may  be 
by  motion  in  arrest  of  judgment.  Good- 
right  V.  Williams,  2  M,  &  S.  270. 

(b)  Whencuredby  the  statutes  of  jeofails. 

Only  where  the  trial  has  been  by  a  jury 
of  the  proper  county.  Goodright  v.  Wil" 
lianUf  3  M.  &  S.  270. 

Secondly. 

[B.]  In  Criminal  Cases* 

I.  Of  tHials  by  proviso. 

(a)   Where  the  King  or  Attorney  General 

is  prosecutor. 
Cannot  be.     Rex  v.  Dyde,  7  T.  R.  661 ; 
Rex  v»  Maelcod,  2  East,  302. 
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II.  After  an  iKDicTMB^fT  Has  been 

REMOVED  INTO  K.  B. 

(a)  Whether  at  Bar  or  Nisi  Pritts. 

May  be  at  either.  Rex  v.  Thomas, 
4  M.  ^  S.  442. 

III.   Time  allowed  for. 

(a)  On  the  issue  of  identity  of  person. 

Trial  must  be  instanter.  Rex  v.  Rogers, 
3  Burr.  1809. 

IV.   On  the  adjournment  of  the 
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{BL)Prisone/scoment,'-^hether  essential  to. 
No.    Rex  V.Stone,  6 T.R.saj. 

Thirdly. 
[C]  Of  a  Penal  Information, 

Of  putting  off  the  trial. 
(a)  On  the  ground  of  delay. 

If  there  has  been  any  delay  in  the 
interval  between  the  first  process  issuing 
against  a  defendant,  and  the  filing  of  the 
information  against  him,  and  during  that 
interval  he  has  gone  abroad  on  his  duty, 
as  well  as  some  of  his  witnesses,  the  court 
will  postpone  the  trial  on  motion.  The 
Attorney  General  v.  Thacker,  2  Price^ 
116. 


TROVER. 


I.  By  whom  maintainable. 

(a)  General  rule,  p.  954. 

(b)  By  one  in  possession,  wider  an 

assertion  of  title,  p.  954. 

(c)  By  one  in  possession,  with  the 

owne/s  consent,  p.  954. 

(d)  By  the  owner  of  property  en- 

trusted  to  a  servant  or  car- 
rier,  p.  954. 

(e)  By  the  payee  of  part  of  undivid- 

ed fund,  p.  954. 

(f )  By  an  officer,  the  purchaser  ef 

horsesfor  government,  p.954. 

II.  Against  whom  maintainable. 

(a)  Carriers,  wharfingers,  Sfc, 
vjiere  the  property  is  lost 
through  negligence,  p.  954% 
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III.  Of  thb  conversion  nbcsbsart 

TO   THE    MAINTENANCE   OF 
TROVER. 

(a)  Th^  assumption  of  dondmon, 

P-  954- 

(b)  An  unauthorized  detention  on 

the  ground  of  Hen,  p.  954- 

(c)  An  unauthorized  user  of  pro- 

perty  hailed,  p.  954. 

(d)  The  transfer  of  property  into 

another s  name,  p.  954. 

(e)  The  indorsement  and  delivery 

of  a  hiU  of  lading,  p.  954. 

{f)  The    discounting,   8^c.j    after 
notice,  a  lost  Ml,  p.  955. 

(g)  Negligence  in  an  agent,  p.  955. 

(h)  In  relation  to   sales  void  by 
bankruptcy, 
(hi)  Individuality  of  first  toith 
second  vendee,  p.  955. 

IV.    Of   PRELIMINAftT   8TXP8   TO  THE 
MAINTENANCE  OF   TROVER. 

(a)  Demand  of  possession,  p.  g^Q, 
(a  1)  On  a  baiknent  determined 

by  an  unauthorizeduser, 

P-  955- 

(b)  Tender  in  saHsfactum  of  lien. 
(b  1)  To  one  in  unauthorized 

possession,  955. 

V.  Practice  relative  to. 

(a)  Of  bringimg  the  property  into 
court,  p.  955. 


I.  Bt  whom  maintainable. 

(a)  General  ruk. 

The  Tifht  to  present  possession  when 
con  verted,  is  essential.  Gordon  \,  Harper, 
7  T.  R.  9- 

(b)  By  one  in  possession,  under  an  assertion 

oftiiU. 

Is  saffici^t.  Rackham  yjfessup,  3  Wils. 

(c)  By  one  in  possession,  vdth  the  owner^s 

consent. 

Is  sufficient.  Sutton  v.  Bw:k,  s  Taiint. 
30«. 

(d)  By  the  owner  of  property  entrusted  to 

a  servant  or  carrier. 

May  maintain.  Gordon  v.  Harper, 
7T.R.  13. 


(e)  By  the  payee  of  part  of  am  unditided 

fund. 

If  A,  having  received  a  bag  of  dollars, 
with  directions  to  pay  over  a  certain 
number  to  B,  appropriate  the  whole,  he  is 
liable  to  B.  in  trover.  Jackson  v.  Ander- 
son,  4  Taunt.  24. 

(f )  By  vn  officer,  the  purchaser  of  horses 

for  government. 

Held  maintainable  by  a  colonel  who  had 
purchased  horses  for  government,  and 
they  being  approved  of  by  the  proper  in- 
specting officer,  were  sent,  under  the  care 
of  a  Serjeant,  to  the  receiving  dep6t  for  his 
majesty's  use,  and  distrained  in  transitu, 
Hopkinson  v.  Gibson,  2  Smith,  202. 

II.  Against  whom  maintainable. 

(a)  Carriers,  wharfingers,  ^c.  where  the 
property  is  lost  through  negligence. 

Does  not  lie.  Ross  v.  Johnson,  5  Burr* 
2825.    Jii/ra,  III.  (g) 

III.  Op  the  conversion  nbcbssart 
to  the  maintenance  of 
trover. 

(a)  The  assumption  of  dommion. 

Assuming  a  dominion  over  property 
without  right,  is  a  conversion.  Shiptoiek 
y.  Blanchard,  6  T.  R.  298.  So,  refusing 
to  restore  property,  Lofit  89* 


(b)  An   unauthorized   detention,  on  the 

ground  of  Hen. 

Is  a  conversion.  Dewell  v.  Moxon,  1 
Taunt.  391. 

(c)  An   unauthorized  user   of  property 

bailed. 

Is  a  conversion.  Syeds  v.  Hay,  4  T.  R. 
260. 

(d)  TJie  transftr  of  property  into  another^ 

name. 

Where  A,  a  broker,  purchased  tobacco 
for  B,  and  placed  it  in  the  king's  ware- 
house in  his  own  name,  and  ttoi  transp 
ferred  it  into  the  name  of  C,  as  a  pledge ; 
held,  that  B,  after  demanding  the  tobacco 
of  C,  and  his  refusal  to  deliver  it  up, 
might  have  trover.^  MCombie  v.  Davits, 
2  Smith,  557 ;  6  East,  538. 

(e)  The  indorsement  and  deUxery  of  a  bill 

of  lading. 
Is  a  conversion,  though  the  transfer  n 


TROVER, 
inefiectaal^   Jacksonv.Anderson^^TtMnU 

(f)  The  discounting^  Sfc.y  a^er  notice,  a 

lostbiU. 
^  The  discounting  by  a  banker,  after  no- 
dee,  a  lost  bill,  made  payable  at  his 
house,  debiting  the  acceptor,  and  handing 
over  to  him  the  bill,  with  a  discharge 
written  thereon,  is  a  conversion  as  against 
the  loser.     LoveU  v.  Martiuy  4  Taunt. 

799. 

(s)  Negligence  in  an  agent. 
Is  not  a  eonvenion.    Bromley  v.  Cax' 
weUf  9  B.  &  P.  438.    Supra,  II. 

(h)  In  relation  to  sales  void  by  bank- 
ruptcy, 

(h  1)  Individuality  of  Jirst  with  second 

vendee. 

The  bankrupt,  before  his  bankniptcy* 
made  a  bondjide,  though  defective  trans- 
fer of  a  ship.  After  his  bankruptcy,  the 
Tendee  sold  it  to  another,  who  sent  it  to 
sea,  where  it  foundered.  Held,  a  conver- 
sion in  the  first  vendee.  Bloxham  v.  Hub- 
bard, 5  East,  407 ;  1  Smith,  487. 

IV*  Of  preliminary  steps  to  the 

MAINTENAl^CE    OV    TROVER. 

(a)  Demand  of  possession. 
(a  1)  On  a  baHment  determined  by  an  un- 
authorized user. 

Is  unnecessary.  Atkinson  v,  Maling, 
s  T.  R.  463. 

(b)  Tender  in  satisfaction  of  lien. 
(b  1)  To  one  in  unauthorized  possession. 

Ib  unnecessaiy.  Lemprier  v.  Pasley,  3 
T.R.  485. 

V.   Practice  relative  to. 

(a)  Of  bringing  the  property  into  court. 

Is  allowable  where  the  chattel  is  spe- 
cific, the  value,  quality,  and  quantity  are 
aacertained,  and  there  are  no  grounds  for 
damages  beyond  the  value,— otherwise 
not.  Fisher  v.  Prince,  3  Burr.  1363 ; 
Whiiten  v.  Fuller,  s  Blk.  90s. 


TRUST. 

1.  Relative  to  the  creation  ot. 

(a)  In  the  case  of  the  assignment 
by  a  cestuy  que  trust,  to  a 
feme  covert,  p.  956. 
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II.  RsLAtivE   TO    the   declara- 

TIOK   OF   USES. 

(a)  Implication  of,  where  lands 
are  included  in  the  general 
sweeping  clause,  p.  956. 

III.  Relative     to    trusts    exe- 
cuted BY  the  statute. 

(a)  General  rule,  p.  956. 

(b)  Examples,  p.  956. 

IV.  Relative  TO  trusts  not  ex- 
ecuted BT  THE  STATUTE. 

(a)  General  rules,  p.  956. 

(b)  Examples,  p.  957. 

V.  Relative  to  satisfied  trusts. 

(a)  Properties  of,  p.  957. 

(b)  Who  entitled  to  the  benejcial 

interest  therein,  p.  958. 

VI.  Relative  to  the  surrender 
of  trusts. 

(a)  Presumption  of. 

(a  i)  General  rules,  p.  958. 
(a  2)  Examples,  p.  958. 

VII.  Relative    to    the  abuse    of 

trusts. 

(a)  ^Rights  arising  out  of,  p.  958. 
VIII.  Relative  to   the  notice   of 

TRUSTS  BY  courts  OF  LAW,  p.  958. 

IX.  Relative    to    trustees    for 

PRIVATE    purposes. 

(a)  Nature  of  their  interest,    p. 

958. 

(b)  Duration  of  their  interest,  p. 

959. 

(c)  Cf  his  right  to  release  suits 

brought  in  Us  name,  p.  959. 

X.  Relative  to  the  cestuy  que 

TRUST. 

(a)  Nature  of  his  interest,  p.  959. 

(b)  Duration  of  his  interest,  p.  959. 

(c)  Adverse  possession  byf-what 

considered  as,  p.  960. 

(d)  Privileges  of. 

(d  l)  in  relation  to  his  trus- 
tee, p.  960. 

XI.  Relative    to   trustees    for 

PUBLIC   purposes. 

(a)  Responsibility  of,  for  private 
injuries  or  demands,  p.  960. 
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(b)  ResponsibilU^  of,  for  the  acts 

of  their  agents,  p.  960. 

(c)  Responsibility     of,  —  whether 

joint  or  several,  p.  961. 

(d)  Treasurer  of,  suits  against, 

(d  1)  JVhere  the  injurious  act 
is  that  of  some  of  the 
trustees  only,  p.  961. 


I.  Relative  to  the  creation  of. 

(a)  In  the  cflse  of  the  assignment,  by  a 
cestui  que  trust,  to  a  feme  covert. 
Lands  are  devised  to  trustees  to  receive 
the  rents  and  profits,  and  pay  a  certain 
portion  to  A  ;  A.  assigns  part  of  her  share 
to  B,  a  married  woman,  to  her  separate 
use.  Held,  that  the  trustees  under  the 
will  must  be  considered  as  trustee  for  B, 
80  that  her  husbjind  could  not  sue  A.  for 
his  wife's  share  received  by  her.  Firth 
V.  Purvis,  5  T.  R.  432. 

II.  Relative  to  the  declaration 

OF    USES. 

(a)  Implication  of,  xohere  lands   are  in- 
cluded in  the  general  sweeping  clause. 

Will  not  be  made.     Moore  v.Magrath, 
Cowp.  9. 

III.  Relative  to  trusts  executed 

BY    the   statute. 

(a)  General  rule. 

A  devise  upon  trust  to  permit  a  person 
to  receive  the  rents  and  profits,  will,  un- 
less restrained,  vest  the  legal  estate  in 
that  person,  which  in  this  case  it  was 
held  not  to  be  by  special  provisions.  And 
unless  it  be  necessary  for  the  purposes  of 
the  trust  that  thq  trustees  should  have 
the  legal  estate.  Harton  v.  Harton,  7  T. 
R.  652  ;  Right,  ex  dem.Phillipps,  v. Smith, 
12  East,  455. 

(b)  Examples. 

1  •  As  to  my  real  and  personal  estate, 
Subject  to  my  debts  and  funeral  expenses ; 
I  devise  my  real  estates,  and  also  my  per- 
sonal estate,  unto  A.  and  B.  and  their 
heirs,  on  the  following  trusts: — to  the 
intent  that  they  dispose  of  my  personal 
estate  in  discharge  of  my  debts,  funeral 
expanses,  and  such  legacies  as  I  may  di- 
rect ;  and  as  to  my  real  estate,  subject  to 
my  debts  and  such  charges  as  I  may 
niake^  I  devise  the.  same  to  C.  for  life. 


C,  not  the  trustees,  takes  tbe  legal  estate 
in  the  realty.  Kenrick  v.  Lord  W.  Beaur 
c/erA,  3  B.&  P. -^  75. 

2.  Devise,  that  the  trustee  should  pay 
unto,  or  else  permit  and .  suffer  the  testa- 
tor's niece  to  receive  the  rents,  the  legal 
estate  was  held  to  be  in  the  niece.  Doe 
V.  Biggs,  2  Taunt.  109. 

3.  Where  lands  were  conveyed  to  trus- 
tees and  their  heirs  in  trust,  that  the 
trustees  should,  with  the  consent  of  A, 
sell  the  inheritance  in  fee,  and  apply  the 
purch&se  money  to  certain  trusts  men- 
tioned in  the  deed,  with  a  provuo  that 
the  rents,  issues,  and  profits,  until  tbe  sale 
of  the  inheritance  should  be  received  by 
such  person  and  for  such  uses  as  they 
would  have  been  if  the. deed  had  not  been 
made ;  held,  th^t  notwithstanding  the  pro- 
viso, the  estate  was  executed  in  the  trus- 
tees immediately.  Keane  v.  Deardon,  8 
£ast»  248. 

IV.   Relative  to  trusts  not  exe- 
cuted  BY   THE  statute. 

(a)  General,  rules. 

1.  Where  trustees  are  to  receive  and 
pay  over  the  rents  and  profits,  the  use  is 
not  executed,  since  for  the  purposes  of 
the  trust  it  is  necessary  that  they  have 
the  legal  estate.  Muck  more  where  they 
are  to  ^dxercise  a  discretion  in  applying 
the  ph)fits,  as  where  they  are  directed 
to  take  the  rents  and  apply  them  for  the 
subsistence  and  maintenance  of  the  cestui 
que  trust.  Silvester,  ex  dem.  Law,  v. 
IFilson,  2  T.  R.  444. 

2.  It  cannot  be  inferred,  from  a  testator 
changing  from  the  word  "  use"  to  "  tnist," 
that  his  intention  is  that  the  estate,  where 
the  former  word  is  used,  shall  be  executed, 
but  not  the  latter.  Doe,  ex  dem;  Terry, 
v.  Collier,  11  East,  377. 

3.  Release  to  A.  and  B.  and  their  heirs, 
habendum  "  to  them,  their  heirs  and 
assigns,  as  tenants  in  common,  and  not 
as  joint  tenants,  to  the  use  of  them,  th«r 
heirs  and  assigns  for  ;ever  f  not  adding 
<<  as  tenants  in  common.''  The  question 
whether  A.  and  B.  are  joint  tenants  or 
tenants  in  common,  depends  upon  -whether 
the  use  is  executed  by  the  statute  or  not; 
if  executed,  they  are  the  former ;  if  not 
executed,  the  latter.  The  use  is  noO  exe- 
cuted, it  being  a  rule  that  where  the 
party  seised  to  the  iise  and  the  cestui  que 
use)  are  one /and  the  same  person,  the 
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statute  has  no:  operatioli,  unleas  it  be  im- 
possible or  impertinent  for  tbe  use  to  take 
effect  by  the  common  law.  Doe,  ex  dem. 
Hutckisuo^  V.  Presimdgt,  4  M.  6c  S.  178. 

(b)  Examples, 

1 .  Freehold  and  leasehold  premises  are 
devised  to  trustees  in  fee,  in  trust  for  the 
use  of  A.  (an  infant)  for  ninety-nine  years, 
if  he  should  so  long  live,  and  after  that 
term,  to  his  first,  second,  third,  and  fourth 
sons,  and  the  issue  male  of  their  bodies, 
for  the  like  term  of  ninety-nine  years,  as 
they  shall  be  in  seniority  of  birth ;  and  in 
defeult  of  such  issue  male  in  him  or  them, 
then  to  B,  and  the  issue  male  of  his  body, 
fox  the  like  term  of  ninety-nine  years; 
and  in  defieuilt  of  such  issue  male,  then  to 
the  right  heirs  of  the  devisor.  Held,  that 
the  limitation  to  the  trustees  gave  them 
tbe  absolute  interest  in  the  freehold  and 
leasehold  property,  subject  to  the  trusts ; 
that  none  of  the  subsequent  limitations 
were  uses  executed  by  the  statute ;  .that 
if  they  had  been  executed,  A.  would  have 
taken  for  ninety-nine  years  determinable 
with  his  life,  and  hb  first  son  would  have 
taken  a  like  estate  at  his  death ;  but  that 
all  the  other  limitations  would  have  been 
void.  SomerviU  v.  LethbridgCy  6  T.  R.  3 1 3. 

2.  Limitation  by  deed  to  the  use  of  the 
husband  for  life,  remainder  to  trustees  and 
their  heirs  during  his  life  to  preserve  con- 
tingent remainders,  remainder  to  the  wife 
for  life,  remainder  to  the  trustees  and  their 
heirs  (not  saying  '^  during  her  lifo'O  in 
trust,  to  support  the  contingent  uses  and 
estates  thereinafter  limited,  remainder  to 
the  first  and  other  sons,  6c^^  The  words 
within  the.  inverted  conmias  cannot  be 
supplied,  so  that  the  estates  subsequent  to 
the  w i fe  s  are  equitable.  Venablcs  v.  Mor* 
ris,  7  T.  R.  342,  438. 

3.  Under  a  devise  to  trustees  and  their 
heirs,  upon  trust  to  permit  a  married  wo- 
man to  receive  the  rents  and  profits  during 
her  life,  for  her  own  sole  and  separate 
use,  notwithstanding  her  coverture,  and 
without  being  in  anywise  subject  to  the 
debts  or  controul  of  her  then  or  after 
taken  husband,  and  her  receipt  alone  to 
be  a  sufficient  discharge.  Held,  that  the 
legal  estate  was  vested  in  the  trustees; 
for  it  being  the  testator's  intention  to  se- 
cure to  the  Wife  a  separate  allowance, 
free  from  the  controul  of  her  husband,  it 
was  essentially  necessary  that  thcjlmstee^ 


should  take  the  estate  \«rith  the  use  exe^ 
cuted,  in  order  to  effectuate  that  intention, 
otherwise  the  husband  would  be  entitled 
to  receive  the  profits,  and  defeat  the  very 
object  which  the  testator  had  in  view. 
H<irton  V.  Harton,  7  T.  R.  657. 

4.  A.  devises  land  to  trustees  to  raise 
money  by  sale  or  otherwise,  and  to  pay 
certain  legacies;  and  wills  the  overplus 
or  reversion  thereof  to  be  applied  by  them 
and  the  officiating  ministers  of  the  con- 
gregation or  assembly  of  people  called 
Methodists,  that  do  and  shall  actually 
assemble  at  L.  shall  from  time  to.  time 
think  fit  to  apply  the.  same ;  and  directs 
that  when  two  or  more  trustees  die,  the 
survivors  shall  nominate  others.  Held, 
the  legal  estate  is  in  the  trustees,  and  a 
court  of  law  will  not  inquire  into  the  trust, 
which  may  be  to  charitable  uses  or  other- 
wise, and  is  not  void  at  law  within  9 
Geo.  n,  c.  36,  s.  1.  Doe,  d.  Tqoney  v. 
CopestakCf .  2  Smith,  495 ;  6  £ast,'328. 

5.  Devise  to  a  trustee  to  pay  the  rents 
to  daughters  (one-  a  feme  covert.)  The 
use  is  not  executed  in  the  daughters. 
Robimon  v.  Grey,  9  East,  1. 

6.  Devise  to  A.  in  trust  to  permit  and 
suffer  the  testator's  widow  to  have,  hold, 
use,  occupy,  possess,  and  enjoy  the  fuU, 
free,  and  uninterrupted  possession  and  use 
of  all  interests  of  monies  in  the  funds  and 
rents  and  profits  arising  from  the  testator's 
houses  for  her  natural  life,  if  she  should 
remain  unmarried ;  and  that  her  receipts 
for  all  rents,  &c.  with  the  approbation  of 
any  one  of  his  trustees,  should  be  good 
and  valid,  she  providing  for  and  educating 
properly  the  testator's  children,  and  also 
paying  two  annuities  thereby  bequeathed, 
besides  board  and  lodging  to  one  of  the 
annuitants ;  and  that  his  children  should 
be  solely  under  their  mother^s  direction 
until  marriage,  or  properly  provided  for;— • 
the  use  is  executed  in  the  devisees  in 
trust.  Gregory  v.  Henderson^  4  Taunt 
772. 

V.  Relative  to  satisfied  trusts. 
(a)  1^  roper  ties  of. 

Wherever  it  appears  that  a  satisfied 
term  is  still  outstanding,  and  not  assigned 
to  the  owner  of  the  inheritance,  he  cannot 
sue  at  law  for  the  premises,  by  ejectment 
or  otherwise.  Goodtitky  ex  dem.  Jones^ 
V.  Jones^  7  T.  R.  43. 


95B 


TRUST. 


(b)  W^ko  entitled  to  ike  henefiaal  wterut 

tkerdn* 

A  satiiiied  tmt  shall  be  taken  to  be  a 
trust  for  the  benefit  of  the  heir  at  law. 
Doe^  ex  dem.  Brutow^  v.  Pegge^  i  T.  R. 
760,0. 

VL  Relative  to  the  suaRENDsaoF 

TRUSTS. 

(a)  Presumpiionof. 
(ai)  General  ruks. 

1.  In  ejectment  thejury  will  be  directed 
to  prewume  the  sorrender  of  a  satisfied 
term.  SecuSy  one  unsatisfied.  Doe^  ex 
den.  Hodsdem,  v.  StapU,  a  T.  R.  684 ; 
Doef  ex  dem*  Bowerman^  t.  Syhoum^ 
7T.R.  fl. 

g.  A  surrender  will  be  presumed  if  the 
beneficial  occupation  of  the  estate  by  the 
possessor  may  have  induced  a  supposition 
that  a  conveyance  of  the  legal  estate  has 
been  made  to  the  party  beneficially  inte- 
rested ;  or  when  the  trust  is  a  plain  one, 
and  a  court  of  equity  would  compel  the 
trustees  to  make  a  conveyance.  Emgland 
r.  Slade,  4  T.  R.  683. 

3.  The  surrender  of  a  term  cannot  be 
presumed  under  twenty  years,  without 
circumstances.  DoCy  ex  dem.  Brandon^  v. 
Calvert y  S  Taunt.  1 70.  Possession  of  the 
deed,  and  non-payment  of  interest,  are  not 
circumstances  in  aid  of  the  presumption. 
Ibid. 

4«  A  surrender  will  not  be  presumed  if 
it  be  a  breach  of  trust.  Keane  v.  Deardtniy 
8  East,  948. 

5.  A  surrender  will  not  be  presumed 
where  the  title  of  the  party  for  whom  the 
presumption  is  required  is  a  doubtfiil  equity 
only,  until  a  court  of  equity  has  first  de« 
clared  in  favour  of  the  equitable  title. 
Keane  v.  Deardouy  8  East,  348. 

(a  2)  Examples. 

X.  If  a  lease  be  granted  to  the  ce$twf 
que  trust  of  a  lease,  in  consideration,  as 
the  grant  states^  of  the  surrender  of  the 
former  lease ;  there  is  evidence  whence  a 
jury  may  presume  that  the  former  lease 
was  duly  surrendered  by  the  trustee.  DoCy 
ex  dem.  Blakcy  v.  Luxtony  6  T.  R.  289. 

s.  Where  neither  justice,  nor  the  inte- 
rest of  the  owner  of  the  inheritance,  are 
to  be  answered  by  presuming  the  sur- 
render of  a  mortgage  term,  it  cannot  be 
presumed,  firom  a  sum  having  been  appro- 
-  priated  by  the  marriage  settlement  of  a 


former  owner  to  dischsffge  it,  agaimt  the 
exprssB  recognition  of  a  sabseqwnt  owner 
of  its  existence,  and  conveyance  by  him 
as  a  security.  Docy  ex  deoL  GraksMy  v. 
5co^^,  11  East,  478. 

VII.   Relative  to  the  abuse  or 

TRUSTS. 

(a)  Bights  arising  out  of. 

An  abuse  <A  trust  can  confer  no  rights 
on  the  party  abusing  it,  nor  on  thosewbo 
claim  in  privity  widi  Um.  Tcg^  v.  iStr 
Thomas  Pktmry  3  M.  &  S.  574. 

yill.  Relative  to  the  hoticb  of 

TRUSTS    RT  courts   OF   LAW. 

A  court  of  law  will  take  notice  of  a 
trust,  and  consider  who  is  beneficially  in- 
terested.    Winek  V.  Keek^y  1 T.  R.  619. 

IX*  Relative  to  trustees  foe 

PRIVATE    purposes. 

(a)  Nature  pf  their  interest, 

1.  Where  there  were  no  trusts  to  exe- 
cute, and  words  of  trust  in  the  will,  heM 
that  devisees  in  fee,  subject,  &c.  took  the 
ultimate  remaind^  to  their  own  use. 
iSfiit^A,ex  dem.  Denmsony  v.  Kingy  16  East, 
283. 

3.  Devise  of  a  renewable  leasehold  to 
A,  for  his  own  use  and  benefit,  on  his  at- 
taining twenty-one,  upon  trust  that  devi- 
sor's trustees  should  pay  rent,  perform 
covenants,  and  renew  from  time  to  time, 
and  for  that  purpose  make,  surrender,  &c. 
The  trustees  take  the  legal  interest  until 
A.  reaches  twenty-one,  and  not  a  mere 
naked  power.  Goodrighty  ex  dem.  Rndl^ 
V.  ParkeTy  i  M.  &  S.  69a. 

3.  The  testetor  devised  certain  lands, 
part  mortgaged  in  fee,  and  part  unincum- 
bered, to  trustees  andthmr  heirs,  to  pay 
debts  in  aid  of  the  personal  estate,  and 
devised  the  surplus  and  all  his  other  lands, 
&c.  to  his  first  and  other  sons  socccs- 
sively  for  life,  with  successive  remainders 
to  trustees  and  their  heirs,  to  preserve 
subsequent  estates  during  the  lives  of  the 
several  tenants  for  life,  with  several  re- 
mainders successively  tothe  first  and  other 
sons  of  the  bodies  of  the  testetor's  several 
sons  in  teil  male,  with  like  remainders  to 
his  daughter  for  life,  to  trustees,  &c.  and 
to  her  first  and  other  sons  successively  in 
tail  male;  with  a  proviso  that  each  of  Ae 
testetor^s  sons,  as  he  came  into  possession, 
might  firom  time  to  time  grant  or  i^point 
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all  or  any  part  of  die  lands  whereof  he 
should  be  so  seised  and  possessed,  to  trm- 
teesy  on  trust,  by  the  rents  and  profits  to 
pay  a  jointure  to  any  wife,  6cc.  for  the 
term  of  each  such  wtft^s  natural  Ufe  omhf. 
There  were  also  powers  by  deeds  to 
charge  the  lands  with  younger  children's 
portions,  and  to  lease  for  twenty-one 
years.  While  the  mortgages  remained 
outstanding,  and  the  trusts  for  payment 
of  debts  unperformed,  the  eldest  son  by 
deed  reciting  the  will  and  power,  conveyed 
lands  to  trustees  and  their  heirs  on  trust, 
by  the  rents  and  pr<^ts  to  raise  and  pay  a 
jointure  to  his  wife,  during  her  naturid  life 
Mfy ;  and  charged  the  lands  with  portions 
for  younger  children,  if  any ;  which  deed 
also  contained  a  covenant  for  quiet  enjoy- 
ment against  the  settler  and  testator  during 
the  wife's  life.  K.  B.  held  that  trustees 
took  a  fee.  C.  B.  held  that  they  took  no 
legal  estate*  Wykhamy^fVykhamtiiEBMi, 
458;  3  Taunt  316. 

(b)  Duration  of  their  interest* 

1.  If  an  estate  is  devised  to  trustees 
during  the  life  of  A,  the  wife  of  B,  in 
trust  to  pay  the  rents  to  C,  during  B.'b 
life-time,  andon  his  death  in  case  A.  shall 
be  then  living,  in  trust  to  pay  them  to  A. 
and  C,  and  after  the  deaths  of  A.  and  C. 
without  issue,  then  over  to  D.  in  fee; 
whereby  there  is  no  declaration  of  trust 
for  the  rmnainder  of  B.'s  life,  in  the  event 
of  A.  and  C.  dying  before  him  without 
issue;  yet  if  the  intention  manifestly  ap- 
pears to  have  been  only  to  secure  the 
rents  to  C.  for  his  life,  and  to  A.  in  case 
of  her  surviving  B,  the  trust  estate  will 
be  considered  as  determined  on  the  death 
of  A.  and  C.  without  issue,  so  that  the  fee 
will  immediately  vest  in  D,  who  by  him^ 
self  therefore  may  make  a  tenant  to  the 
pnecipe  for  sufiering  a  recovery.  Morton 
V.  Whittaker,  1  T.  R.  346. 

3.  An  express  devise  in  fee  to  trustees 
may  be  cut  down  to  an  estate  for  life,  upon 
an  implication  of  intent.  Docy  ex  dem- 
Compere^  v.  Hieks,  7  T.  R.  433. 

3.  Where  an  estate  was  devised  to  trus- 
tees and  their  heirs  to  preserve  contingent 
remainders;  and  there  were  several  sets 
of  liooitations,  each  of  an  estate  for  life 
and  in  tail,  the  trustees  to  permit  the 
tenants  for  life  to  receive  the  rents ;  and 
between  each  set  of  limitations  the  estate 
was  limited  again  to  the  trustees  and  their 


heirs;  held,  that  they  took  the  legal  in« 
terest  only  during  the  life  estates.  Doe, 
ex  dem.  Qmipenr,  v.  UickSj  7  T.  R.  433^ 

4.  Where  the  purposes  of  a  trust  ma^ 
be  answered  by  giving  the  trustees  a  leto 
estate  than  a  fee,  no  greater  estate  shall 
arise  to  them  by  implication ;  but  the  uses 
in  remainder  limited  on  such  lesser  estate 
so  given  to  them  shall  be  executed  by  the 
statute.  Doe,  d.  Whiie^  v.  Simpson^  5  £ast, 
16s;  1  Smith,  383. 

5.  A  testator  having  an  estate  settled 
on  himself  for  life,  remainder  in  trust  to 
secure  500/.  a  year  to  his  wife,  in  lieu  of 
dower;  remainder  to  trustees  for  300 
years,  for  better  securing  the  annuity ; 
remainder  to  himself  in  fee ;  gives  200  /. 
a  year  to  his  wife,  in  addition  to  her  join- 
ture, his  iuat  debts  being  previously  paid; 
and  appomts  three  persons  ''  as  trustees 
of  inheritance  for  the  execution  hereof.'' 
The  trustees  take  an  estate  in  fee  in  re- 
mainder, subject  to  the  term  of  200  years. 
Trent  v.  Hanming^  3  Smith,  69 ;  7  East,  97. 

6.  Conveyance  by  deed  to  A,  his  heirs 
and  assigpns,  during  the  life  of  B,  in  trust 
to  pay  the  rents  and  profits  as  B.  should 
appoint,  during  her  life;  and  after  her  de- 
cease to  the  use  of  such  child  or  children, 
&c.  and  in  such  shares  as  B.  should  ap- 
point, &c.  The  trustees  only  take  during 
B.'s  life.  Blaker  v.  Anscondfe,  1  N.  R.  35. 

(c)  Of  his  right  to  release  suits  brought  t> 

his  name* 

A  trustee  lending  his  name  as  plaintiff* 
is  not  permitted  to  nelease  the  action  with- 
out leave  of  the  court    Hickey  v.  Burt^ 

7  Taunt.  48. 

X.    RSLATIVX    TO    THE    CX8TUT    QUE 

TRUST. 

(a)  Nature  of  his  interest. 

If  a  bond  be  given  by  C.  to  A*  in  trust 
for  B,  in  enaction  on  the  bond  by  A,  C. 
may  set  off  a  debt  due  from  B,  though  the 
trust  does  iiot  appear  on  the  face  of  the 
instrument  Bottomley  v.  Brooke^  1 T.  R. 
621 ;  Rudge  v.  Birch^  Id.  622. 

(b)  Duration  of  his  interest. 

A  devise  in  fee  to  trustees,  without 
any  specific  limitation  to  cestuy  que  trusty 
gives  him  a  fee.    Challenger  v.  Shepherd^ 

8  T.  R.  597. 
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(c)  Advent  possessufn  by,  tohat  considered 

as. 

The  possession  and  receipt  of  the  rent, 
issues,  and  profits  of  a  trust  estate,  by  a 
cestui  que  trust  for  more  than  twenty 
years  after  the  creation  of  the  trust,  with- 
out any  interference  of  the  trustees,  when 
such  possession,  &cc.  is  consistent  with, 
and  secured  to  the  cestui  que  trust  by  the 
terms  of  the  trust  deed,  is  not  adverse  to 
the  title  of  the  trustees  so  as  to  bar  their 
ejectment  against  the  grantees  of  the 
cestui  que  trust  brought  after  the  twenty 
years.    Keane  v.  DeardoUf  8  East,  243. 

(d)  Privileges  qf^ 
(d  1)  In  relation  to  his  trustee. 

2.  The  doctrine  that  the  legal  estate 
cannot  be  set  up  at  law  by  a  trustee  against 
bis  cestui  que  trust;  Holdfast,  d.  JVool- 
lamSy  V.  Claphafn,  1  T.  R.  600 ;  Doe,  d. 
Estwick,  V.  Way,  1  T.  R.  735 ;  Doe,  d. 
Bristow,  V,  PeggCy  1  T.  R.  760,  n ;  has 
been  solemnly  repudiated.  Weakly,  d. 
Rea,  V.  Rogers,  5  East,  138,  n;  Roe,  d. 
Reade,  v.  Reade,  8  T.  R.  118. 

2.  The  legislature,  in  passing  the  stat. 
1  Rich.  Ill,  c.  1,  only  intended  diat  where 
a  person  having  an  estate  in  possession, 
conveyed  it  to  a  trustee  to  his  own  use, 
and  aiterwards  conveyed  it  away  to  a 

'  purchaser,  he  should  not  set  up  the  estate 
in  his  trustee  against  the  purchaser.  Good- 
title,  ex  dem.  Jones,  v.  Jones,  7  T.  R.  43. 

3.  Semble,  that  a  bond  Jide  leoAe  made 
by  an  equitable  tenant  in  tail,  will  prevent 
the  trustees  in  whom  the  legal  estate  is 
vested,  from  recovering  in  ejectment 
against  the  lessee ;  although,  if  tibe  lease 
be  granted  under  suspicious  circumstances 
of  fraud  and  imposition,  the  trustees  will 
not  be  barred.  Roe,  d.  Eberall,  v.  Loroe, 
1  H.  Bl.  446.  But  see  the  decisions  cited 
in  the  note  at  the  end  of  the  case. 

XI.  Relative  to  trustees  for  pub- 
lic  PURPOSES. 

(a)  Responsibility  of,  for  private  injuries 

or  demands, 

1.  It  seems  that  no  action  lies  against 
commissioners  (or  their  servants)  ap- 
pointed under  an  act  of  parliament  to  ef- 
fectuate its  provisions,  unless  they  exceed 
their  jurisdiction ;  and  clearly  not,  where 
the  act  gives  another  remedy.  The  Go- 
vernor and  Company  of  Cast  Plate  Manu- 
factuttrs  v.  Mere<Uth,  4  T.  R.  794. 


2.  Where  an  act  dirtets  that  monie* 
recovered  against  commissioners  for  any 
thing  done  under  it,  shall  be  defrayed  out 
of  the  money  in  the  hands  of  their  trea- 
surer, they  are  nevertheless  personally 
liable  in  the  first  instance.  Rex  v.  King* 
ston,  8  East,  41 . 

3.  Trustees  appointed  under  a  turnpike 
act,  with  authority  to  cut  drains  in  lands, 
making  reasonable  satisfaction  to  the 
owners  thereof,  are  not  liable  to  the  ac- 
tions of  third  persons  thereby  injured,  if 
they  acted  to  the  best  of  their  skill,  and 
with  the  best  advice.  Sutton  v.  Clarke, 
I  Mars.  429;  6  Taunt  29. 

4.  The  trustees  of  a  certain  public  road 
are  empowered  by  statute,  and  required, 
**  from  time  to  time  to  cause  such  and  so 
many  lamp-irons  or  lamp-posts  to  be  pot 
along  the  sides  of  the  said  road,  or  upon 
the  wall  or  pallisade  of  any  house.  Set.  as 
they  shall  tliink  proper ;  and  also  to  cause 
such  number  of  lamps  to  be  provided  as 
they  should  think  necessary  for  lighting 
the  said  road."  Under  their  directions  the 
road  is  cleansed,  and  the  scrapings  brought 
to  the  side  of  the  road.  No  lamps  are 
placed  by  the  road  side,  in  consequence  of 
which  a  passenger  falls  over  the  scrapings 
and  breaks  her  arm.  Held,  that  the 
trustees  were  not  liable.  The  ground  for 
charging  them  was,  that  they  had  neglect- 
ed their  duty  in  omitting  to  provide  lamps. 
The  ground  of  the  judgment  was,  as  it 
seems,  two-fold : — 1 .  The  statute  left  it  for 
them  to  determine  whether  any  lamps 
were  requisite : — 2.The  trustees  of  a  public 
road  are  only  punishable  by  indictment 
for  a  neglect  of  their  duty,  not  by  action. 
Harris  v.  Baker,  4  M.  &  S.  27. 

(b)  Responsibility  of,  for  the  acts  of  their 

agents, 

1.  It  seems  that  the  trustees  of  a  pub- 
lic road,  who  in  furtherance  thereof  em- 
ploy others  under  tliem,  are  not  to  be 
considered  in  the  same  light  as  are  private 
individuals  retaining  others.  Therefore 
they  are  not  answei^ble  for  their  miscon- 
duct.    Harris  v.  Baker,  4.  M.  &  S.  27. 

2.  The  trustees  of  a  certain  public  road 
were  empowered  to  make  contracts  for  the 
cleansiug  the  said  road.  They  engage 
with  a  contractor ;  and  the  labourers  em- 
ployed by  him,  do  the  work  so  negligently 
as  to  injure  a  passenger.  The  trustees 
are  not  UaUe,  since  the  labourers  cannot 
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(as  the  lime-bumer's  servant,  iti^Btish  v. 
Steinmanj  i  Bos.  &  PuL  404,  might)  be 
considered  as  in  their  employment.  No 
duty  was  imposed  upon  the  trustees  to  see 
that  the  labourers  did  not  commit  any 
nuisance.  Harris  v.  Baker,  4  M.  6c  S.  27. 

« 

(c)  Responsihilitjf  of,— •whether  joint  or 

several. 

By  a  turnpike  act  trustees  are  appointed 
with  authority  to  cut  drains  in  lands  adt 
joining  the  roads,  making  reasonable  sa- 
tisfaction to  the  owners  thereof.  A  drain 
is  cut  by  an  order,  signed  by  a  competent 
number  of  trustees,  and  according  to  the 
plan  of  a  surveyor,  in  land  adjoining  the 
plaintiff's,  by  which  the  latter  is  over- 
flowed. An  action  is  brought  against  one 
of  the  trustees,  and  held  well.  Sutton  v. 
Clarke,  1  Mars.  429;  6  launt  436. 

(d)  Treasurer  of,  iiuts  against, 

(d  1)  Where  the  injurious  act  is  thai  of 
some  of  the  tnutees  only. 

Where  a  turnpike  act  directed  that  ac- 
tions for  acts  of  the  trustees  should  be 
brought  against  the  treasurer ;  held,  that 
the  latter  could  not  be  sued  for  the  act  of 
fewer  Uian  all  the  trustees.  Everett  v. 
Cooch,  7  Taunt.  1. 
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tURNPIKE.-H^Sec  Tolls  ;  Trust.) 

I.  Relative  to  tolls. 

(a)  On    carriages    travelling  for 

hire. 
(a  1)  A  stuge   coach,  whether 
considered  as,  p.  961. 

(b)  Exemption  from. 

(b  1)  On  repassing  with   dif- 
ferent horses,  p.  961. 

II.  Relative  to  the  power  op  the 

TRUSTEES   OF. 

(a)  To  lease  the  totirhomes,  under 
a  power  to  lease  the  tolls, 
p.  961. 

III.  Of  actions  for  penalties  un- 
der THE  GENERAL  TURNPIKE 
ACT. 

(a)  Motion  to   stay  proceedings, 
'  where  made,  p.  ^  1 . 


I.  Relative  to  tolls. 

(a)  On  carriages  travelling  for  hire, 
(a  1)  ^  stage  coach,  whether  considered  as. 

A  stage  coach  is  not  "  a  carriage  tra- 
velling for  hire,"  within  the  meaning  of  a 
turnpike  act,  providing  that  the  traveller 
or  passenger  in  a  carriage  travelling  for 
hire  shall  be  considered  as  the  person 
paying  the  toll,  and  that  such  payment 
shall  not  exempt  such  carriage  re-passing 
with  a  different  traveller  or  passenger. 
JVilliamsy,  Sangar,  10  East,  66. 

(b)  Exemption  from. 
(b  1)  On  re-passing  toiti  different  horses. 

An  exemption  in  a  turnpike  act  from 
toll  on  passing  again  with  the  same  car- 
riage, applies,  though  with  different  horses,, 
being  the  same  in  number.  fVilUams  v. 
Sangar,  10  East,  66. 

II.  Relative  to  the  power  of  the 

TRUSTEES  OF» 

(a)  To,  lease  the  toll-houses  under  a  power 
to  lease  the  toUs. 

A  public  turnpike  act,  empowering 
trustees  to  erect  toll-houses  and  lease  the 
tolls,  to  persons  advancing  money  thereon, 
with  a  proviso  that  there  shall  be  no 
priority  amongst  different  mortgagees, 
does  not  authorize  them  to  lease  the  toll- 
house, since  then  one  creditor  would  gain 
a  preference  over  another.  Tairtitle,  ex 
dem.  MyttonjV.  Gilbert,  2  T.R.  169. 

III.  Of  actions  for  penalties  un- 

der THE  GENERAL  TURNPIK^ 
ACT. 

(a)  Motion  to   stay  proceedings,  where 

n^ade. 

Must  be  made  }n  bank.  Robinson  ▼• 
Pocock,  1 1  East,  484- 


UNIVERSITY. 

I.  Statutes  of. 

(a)  Exclusive  jurisdiction  in  their 
interpretation,  p.  962. 

II.  Rights  of. 

a  • 

(a)  To  copies  of  publications. 

(a  1)  Entry  at  Stationers  HaU^ 
•'■^whether  essential  to, 
p.  9^. 


96s  UNIVERSITY. 

I.  Statutes  of. 

(a)  Exclusive  jurisdiction  in  their  inter- 

pretation. 

The  interpretation  put  by  the  Univemi- 
ties  upon  their  own  statutes,  is  conclusive. 
Res  V.  The  ChaneeUoTy  S^  of  the  Univer- 
sityofCambridgey  6T.R.  89. 

II.  Rights  of. 

(a)  To  comes  of  publications, 
.(ft  1)  BtUry  at  Stationers  Hall^^^-whether 

essential  to. 

No.  University y  Sf-e.  of  Cambridge  v. 
Bryer,  16  East,  317. 

USE  AND  OCCUPATION, 

(Action  for.  J 
I.  Against  whom  haintaihable. 
(a)  Tensm$  or  sub-lessee,  p.  963. 

II.  In  relation  to  pasvious  mat- 
ters. 

(a)  A  previous  surrender^  p.  962. 

(b)  A  previous  ejectment^  p.  963. 

(c)  A  previous  destruction  of  the 

premises  byfire^  p.  962. 

(d)  A  holding  over  after  notice^ 

p»9^. 

in.  Or  ttt£   DECLARATION. 

(a)  Whether  special  or  general, 

p.  963. 

(b)  Local  dtsctiptkm  m^  p.  962. 

IV*  Evidence  in. 

(a)  Proof  rftiik.     ' 

(ai)  From  the  defendant SsOcts 
on  a  previous  ^ect- 
menty  p.  962. 


L  Against  whom  maintainable. 

(a)  Tenanty  or  sub-lessee. 

An  occupation  by  tbe  tenant  of  the 
Idefendantyis,  as  fiEff  as  respects  the  plaintiff 
in-ao  action  of  use  and  occupation,  under 
atat  11  Geo.  II,  oi  19,  an  occupation  by 
the  defendant  himseUl  Bull  v.  Sibbo, 
8  T.  R.  327. 

IL  In  relation  to  previous  mat- 

TSRS« 

(a)  A  previous  surrender. 
A  lessor,  who  acaopts  the  key  of,  and 


USE  AND  OCCUPATION,  &c. 

thenceforth  holds  the  demised  house,  can- 
not recover  against  the  tenant  for  the 
subsequent  use^and  occupation.  White" 
headv.  CUffbrdy  5  Taunt  518. 

(b)  A  previous  ejectment. 

After  a  recovery  against  a  tenant  in 
ejectment,  landlord  cannot  maintain  use 
and  occupation  for  a  period  subsequent 
to  the  day  of  the  demise  in  the  decla- 
ration on  which  he  has  recovered.  But 
I  he  may,  for  a  period  antecedent  to  that 
day.    Birch  v.  Wright,  1 1.  R.  378. 

(c)  A  previous  destruction  of  the  premises 

byjlre. 

Is  no  defence  to  an  action  as  for  sub- 
sequent use  and  occupation.  Baker  v. 
HoUpiaffeUy  4  Taunt.  45. 

(d)  A  hol^g  over  after  notice. 

If  lessee  hold  over,  after  notice  from 
landlord,  that  in  case  of  holding  over 
beyond  the  day  in  the  notice,  he  shall 
pay  an  increased  rent ;  the  holding  over 
is  an  assent  to  the  new  rent,  and  the 
landlord  shall  recover  it  in  an  action  fin- 
use  and  occupation.    Lofft  153. 

III.  Of  ths  declaration. 

(a)   Whether  special  or  general. 

Action  of  debt  may  ba  general,  with- 
out detailing  the  particulars  of  the  con- 
Uact     WiUdns  v.  WingaU,  6  T.R.  62. 

(b)  Local  description  in. 

Neither  the  parish  nor  county,  in 
which  the  premises  lie,  need  be  stated. 
Kirtland  v.  Pounsett,  1  Taunt  570;  Eg- 
kr  T.  MarsdeUy  5  Taunt.  25 ;  -Rfx  v.  fm- 
ser,  6  East,  348 ;  2  Smith,  462. 

IV.  EVIDBNCB  In. 
(a)  Proof  tf  title. 
(a  1)  From  the  defendant's  acts  on  a  pre- 
vious ejectment. 

Where  a  defendant  takes  poeaession  of 
premises^  on  the  death  of  a  former  ten- 
ant, and  an  action  of  ejectment  is  brought 
against  him  without  giving  notice  to  quit ; 
if*  to  defend  himself  from  that  action,  he 
produces  a  letter  from  the  plaintifT,  treat- 
ing him  as  tenant,  and  claiming  rent,  that 
will  be  cencluttVia  evidence  of  bis  tenan- 
cy to  the  plaintiff,  in  an  action  for  use 
and  occupation,  tbough*  he  alleged  that 
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he  produced  it  only  for  the  purpose  of 
shewing  that  he  was  tenant  in  poasessioa 
Tmontmd  v.  Davisj  Forreat  iso. 


I. 
II, 


III. 


IV. 


V. 


VI. 


VII. 


VIIL 


IX. 


USURY. 
c&it£riok  of,  p«963. 

Jurisdiction  iv  questioks  of. 

(a)  Whether    belong^     to    the 
court  orjury^  p.  963. 

What    covtbacts   are    usu- 
rious. 

(a)  On  a  discauntingj  p.  963. 

(b)  Contracts  for  connmimon^   p. 

964. 
(e)   Though  the  prmciipal  U  in 
hazardy  p.  9(54. 

(d)  MtscelkmeouB  aueSf  p.  964. 

What    contracts    ars    not 
usurious. 

(a)  On  a  discounting^  p.  964. 

(b)  Contracts  for  commission^  p. 

964- 

(c)  Where    the  principal   is   in 

hazard^  p.  964. 

(d)  Miscellaneous  caseSy  pk964« 

RXLATITE  TO  CONTRACTS  RR- 
SPBCTINO  PROPERTY  IN  IRE- 
LAND AND  THE  WEST  IN- 
]>IESy  p.  965. 

Its    EFFECT    ON    EXISTy^G   DE- 
MANDS, p.  965. 

Its    EFFECT  ON  COLLATERAL  OR 
SUBSEQUENT   CONTRACTS. 

(a)  General  ruleSy  p.  965. 

(b)  Miscellaneous  cases^  p.  966. 

Its  eipbct  on  bills  or  notes 

NEGOTIATED,  p.  966. 

Relative  to  the  penalties 

OF   USURY. 

(^)  Howincurredy  p»966« 

(b)  Action  for. 

(b  1)  Whether  commenced  in 

time,  p.  966« 
(b  3)  Venue  tn,  p.  966* 
(b3)  Amendment  in^  p»  966. 


X.  Plea  of. 

(a)  Whether  general  or  special^  p. 
966. 

XI.  Relative  to  relief  froh. 

(a)  Whether  granted   where   the 

payments  have  been  of  legal 
interest  onfyy  p.  966. 

(b)  Preliminaries  to^  p.  967. 


I.  Criterion  of. 

1.  If  an  agreement  be  not  usurious 
when  concludcMi,  no  after-event  can  mako 
it  so.     Tate  v.  WelHngs^  3  T.  R.  5^. 

s.  Where  the  object  of  a  contract  is 
borrowing  and  lending  of  monej,  at 
more  than  the  legal  interest,  no  a^ft, 
colour,  or  contrivance  will  take  thci 
agreement  out  of  the  statute.  But  if  the 
substance  be  a  sale,  or  other  fair  transao* 
tion,  and  the  party  buying  may  pay  when- 
ever he  pleases,  at  a  fair  price,  and  has 
credit  given  him  in  the  course  of  trade; 
but  if  he  does  not  pay  within  the  time,  then 
he  ii  to  pay  an  advanced  sum  of  so  much 
percent:  This  will  net  be  usury,  because 
it  is  contingent,  and  in  the  oature  of  a 
penalty  for  the  delay,  and  a  compensation 
for  the  risk.  Floyer  v.  Edwardt,  Lofit; 
595. 

XL   Jurisdiction  in  questions  of. 

(a)   Whether  belonging  to  the  court  or 

jury. 

Whether  an  sdlewance  of  commission^ 
accompanying  a  loan  of  interest,  exceeds 
a  fair  and  reasonable  conqwosation  for  the 
trouble  of  the  lender,  under  the  circum* 
stances  in  question,  is  for  the  jury  to 
determine.  And,  if  their  detenniaatieii 
be  not  manifestly  erroneous,  tiie  court, 
though  they  may  doubt  its  propriety, 
will  not  set  it  aside  and  grant  a  new  tiM. 
Carstahrs  v.  Stein^  4  M.  &  S.  190. 

III.  What  contracts  are  usvRiooeii 

(a)  Oft  a  discounting* 
I  1 .  An  agxeement  en  diseoonting  a  bil!> 
thai  anoth^  bill  not  due  should  be  taken< 
in  part  payment  as  carii,  iar  usiirioin^ 
though  the  full  discount  was  taken.  Parr 
V.  EMason^  i  East,  99. 

2.  The  grantor  of  an  annuity  having 
agreed  wi^  the  grantee  to  redeem,  drew 
a  bill  for  5,000/.  at  three  years,  which 
the  gnmtee  discounted  thus:«he  took^ 
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4,083/.  6  s.  Sd,  aa  tlie  amount  of  the 
purchase  money  and  arrears,  advanced 
166/.  13^.  4(/.  in  cash,  and  took  750/. 
as  interest  for  three  years  upon  5,000/. 
Held  usurious*  Marsh  v.  Martindaky  3 
B,  &  P.  154. 

'  (b)  Contracts  for^commission. 

In  every  case  where  an  allowance  of 
commission  accompanies  a  loan  of  money, 
so  much  of  it  as  may  fairly  be  considered 
a  compensation  for  the  lender's  trouble 
about  the  business  in  question,  must  be 
considered  as  conmaission ;  but  the  excess 
beyond  that  must  be  considered  as  interest 
upon  the  loan ;  so  that  if  with  this  addi- 
tion, the  total  interest  exceeds  the  legal 
rate,  the  loan  is  usurious.  The  motive 
to  give  the  excess  beyond  a  reasonable 
commission,  could  not  be  to  compensate 
the  lender  for  his  services ;  the  only  mo- 
tive therefore,  was,  to  induce  him  to  lend 
the  money.  Carjtairs  v.  Steirif  4  M.  & 
S.  192. 

(c)  Though  the  principal  is  in  hazard. 

Where  more  than  five  per  cent  is  taken, 
if  the  substance  of  the  contract.be  a  bor- 
rowing and  lending,  a  slight  colourable 
contingency  only  will  not  make  it  legal. 
Richards  v.  Brown^  Cowp.  770. 

(d)  Miscellaneous  cases, 

'  1 .  If  there  is  an  agreement  to  pay  legal 
iDtefest,  and  a  premium  is  paid  down  over 
and  above  the  interest,  the  agreement  is 
usurious  and  void.  Fisher  v.  Beasky^ 
Dougl.  1235. 

s.  When  upon  a  negotiation  for  a  loan 
of  money,  the  lender  says  he  cannot  ad- 
vance the  money,  but  wUl  furnish  goods, 
which  the  other  takes  and  sells ;  if  the 
security  given  is  for  a  sum  of  money 
made  payable  at  a  future  day,  greatly  ex- 
ceeding the  value  of  the  goods,  and  five 
per  cent  interest,  this  is  an  usurious  loan, 
and  the  security  and  contract  are  both 
void.    Lotoe  v.  Waller,  Dougl.  736. 

3.  There  is  reserved  on  a  loan  of  mo- 
ney, besides  interest  at  five  per  cent,  a  pro- 
portion of  the  expected  profits  of  a  trade, 
but  in. the  losses  of  which  the  lender  is 
not  to  bear  a  part  Held,  that  the  loan 
was  usurious.    Morse  v.  IVilson,  4  T.  R. 

353* 

4.  Where  a  person  having  discounted  a 

bill  for  the  drawer  at  five  per  cent,  dis- 
count, took  ah  additional  sum  for  guaran- 


teeing the  paynient  of  the  bill  by  the 
acceptor,  there  being  na  doubt  of  the 
acceptor's  solvency ;  the  jury  foimd  that 
this  was  a  cover  for  usury.  Lee  v.  Cass, 
1  Taunt  511. 

IV.    What   contracts   are   kot 

USURIOUS. 

(a)  On  a  discounting, 

1.  Where  the  acceptor  of  a  bill  took  a 
premium  of  sixpence  in  the  pound  from 
the  indorsee,  for  payment  of  the  bill  a 
fortnight  before  it  became  due,  held  no 
usuiy .     Barclay  v.  Wabnsley,  4  East,  55. 

3.  Where  the  discounter  of  a  bill,  in- 
stead of  money,  gives  the  holder  other  bills 
which  have  time  to  run,  and  makes  no 
rebate  for  this,  he  is  not  necessaribf  guilty 
of  u^iy.   Hammet  v.  Yea,  1 B.  &  P.  144. 

(b)'  Bjf  contracts  for  commission. 

1 .  It  is  not  usurious  in  a  country  banker 
to  take,  on  discounting  a  bill,  oVer  and 
above  5/.  per  cent  for  the  time  the  bill 
has  to  run,  a  farther  sum  of  5  s,  on  the 
gross  sum  for  commission,  if  warranted  by 
usage.     Winch  v. Fenn^  8 T.R.  5«, n. (c) 

2.  Where  an  agent  advances  money  for 
his  principal,  he  may  lawfiiUy  take  an 
extra  sum  or  allowance  for  iis  trouble 
and  attention,  in  addition  to  the  legal  in- 
terest on  the  money  advanced.  What 
this  sum  shall  be  must  be  altogether  a 
question  for  the  jury,  depending  upon  the 
peculiar  circumstances  of  the  pase,  the 
degree  of  trouble  incurred,  and  the  particu- 
lar custom  of  trade.  And,  unless  the 
juiy  find  that  the  commission  was  a  cover 
for  usury,  the  court  c<(nnot  intead  that  it 
is  so,  if  it  appear  that  there  really  was 
any  substantive  trouble  upon  wluch  a 
compensation  might  be  claimed.  Palmer 
v.  Baker,  1  M.  &  S.  56;  Carstairs  v. 
Stein,  4M.&  S.  193. 

(c)  Where  the  principal  is  in  hazard. 

Where  the  principal  is  in  hazard,  as  in 
bottomry  bonds,  a  reservation  of  more 
than  5/.  interest  is  legal;  secus,  where 
the  principal  is  secured  at  all  events. 
Morse  v.  Wilson,  4  T.  R.  356. 


(d)  Miscellaneous  cases, 

1.  The  purchase  of  an  annuity  for  the 
life  of  the  vendor  (thirty-two  years  of  age) 
at  six  years' purchase,  is  not  usurious,  not- 
withstanding it  is  made  redeemable,  at  the 
option  of  die  vendor,  at  the  end  of  five 
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yean  and  a  half  purchase,  atid  by  mis- 
take of  the  scrivener,  is  styled  a  loan  in 
the  recital  of  the  deeds.  Murray  v.  Hard- 
ing, 2  Blk,  859 ;  3  Wils.  390. 

2.  One  sells  goods  at  three  months 
credit,  but  stipulates  that  in  case  the  mo- 
ney is  unpaid  that  the  vendee  shall  allow 
him  a  halfpenny  an  ounce  per  month  till 
the  debt  is  discharged.  This  allowance 
was  according  to  an  usage  in  that  parti- 
cular branch  of  trade,  but  above  the  legal 
rate  of  interest.    The  contract  being  hotui 

Jide,  the  sale  is  not  usurious.  Flayer  v. 
Edwards,  Cowp.  112. 

3.  A.  agreed  with  B.  to  lend  him 
money,  to  be  raised  by  the  sale  of  stock, 
on  the  following  terms : — The  stock  was 
to  be  replaced  by  a  given  day ;  but  if  not, 
the  sum  to  be  repaid  on  a  subseauent 
day — interest  equal  to  the  dividends 
which  the  stock  would  have  produced. 
Held,  that  the  s^greement,  being  bondjide 
and]  not  a  devise  tio  obtain  more  than 
legal  interest,  was  not  usurious,  though 
such  interest  exceeded  5  /.  per  cent.  Tate 
V.  Wellings,  3  T.  R.  531. 

4.  An  indorsement  on  a  bond  condi- 
tioned for  payment  of  100/.  by  quarterly 
payments  of  5  /.  each,  and  interest  at  5  per 
cent,  that  at  the  end  of  each  year  the  year's 
interest  due  is  to  be  added  to  the  principal, 
and  then  the  20/.,  received  during  the 
year,  is  to  be  deducted,  and  the  balance 
remain  as  principal,  does  not  make  the 
transaction  usurious,  since  the  year's  in- 
terest due,  must  be  taken  to  mean  legally 
due.  Lord  Kenyon,  C.  J.  diss.  Le 
Grange  v.  Hamilton,  4  T.  R.  61 3 ;  5  T.  R. 
367  ;  2  K.  B.  144« 

5.  The  defendant  was  indebted  to  the 
plaintiff  in  486/.  4<.  6e/.,  for  which  the 
plaintiff  had  sued  him ;  but  being  unable 
to  pay  it,  he  agreed,  that  in  consideration 
that  the  plaintiff  would  forbear  his  action, 
till  the  19th  Nov.  1804,  upon  the  defen- 
dant's giving  him  a  bond  to  transfer  to 
him,  on  19th  Nov.  1804,  so  much  stock 
as  said  »um  would  purchase  at  the  then 
present  day's  price,  which  would  amount 
to  908/.  i6«.  yd.,  ''together  with  such 
interest  as  the  same  would  have  produced 
as  such  stock"  in  the  mean  time.    Held 
not  usarious.      Haddock  v.  Rumball,   8 
East,  304. 

6.  Where  the  plaintiffs  had  made  ad- 
vances to  the  defendant,  and  credited  him 
with  25,000/.,  at  a  time  when  the  3  per 

VPL.    II. 


cents  were  at  50;  in  consideration  of 
which,  afterwards,  in  October,  when  the 
3  per  cents  were  at  51^,  he  undertook  to 
purchase  the  sum  of  50,000/.  in  their 
names,  and  to  account  for  the  dividends 
therein  from  Midsummer-day  then  last ; 
held  not  usurious.  Bdldero  v.  Jackson, 
11  East,  612. 

7.  An  extortioning  post  obit,  however 
gross,  cannot  be  considered  as  usury. 
Matthews  v.  Lbws,  1  Anst.  7. 
•  8.  A  custom  in  Liverpool  for  the  ban- 
ker to  stiike  a  balance  every  quarter,  and 
send  the  account  to  the  merchant,  and 
then  to  make  that  balance  a  principal  to 
carry  interest  to  the  next  quarter,  is  not 
usury.     Calliot  v.  Walker,  2  Anst.  495. 

9.  An  agreement  to  pay  12/.  percent, 
on  the  amount  of  the  purchase-money,  is 
not  usurious,  though  there  be  a  covenant 
to  keep  the  vessel  insured,  and  that  the 
plaintiff  (hall  be  entitled  to  his  share  of 
the  money,  to  be  recovered  from  the  under* 
writers.     Grigg  v.  Stoker,  Forrest.  4, 

V.  Relative  TO  contracts  respect- 
ing PROPERTY  IN  IRELAND  AND 
THE  WEST  INDIES. 

The  Stat.  14  Geo.  Ill,  h.  79,  which 
enacts  that  mortgages  and  other  securi- 
ties respecting  lands  in  Ireland  and  the 
West  Indies,  reserving  interest  allowed  in 
those  countries,  shall  be  valid,  though  ex- 
ecuted in  England,  does  not  extend  to 
personal  contracts.  Dexoar  v.  Span,  3 
T.  R.  425. 

VI.    Its  effect  on  existing  de- 
mands. 

A  prior  legal  debt  is  not  destroyed  by 
a  subsequent  usurious  contract  relating  to 
it.    Gray  v.  Fowler,  1  H.  Bl.  462. 

VII.  Its  effect  on  collateral  or 

SUBSEQUENT   CONTRACTS. 

(a)  General  rules, 

1.  If  one  bond  be  given  in  lieu  of 
another  void  from  usury,  the  second  bond 
is  also  void.     Tate  v.  f Veilings,  3  T.  R. 

531. 

2.  If  money  is  lent  at  usurious  interest, 

a  subsequent  contract  that  all  usurious 
interest  should  be  struck  off,  and  the 
principal  repaid  with  legal  interest,  is 
valid.     Barnes  v.  HedUy,  2  Taunt.  1 84. 

3.  A  fresh  security  given  for  I  lie 
balance  of  a.  debt  origiuallv  usurious,  is 

Y 
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so  likewise.     Pickering  v.  Banks^    For- 
rest. 72. 

(b)  Miscellaneous  cases, 

1.  Where  A.,  for  an  usurious  conside- 
ration, had  given  his  promissory  note  to 
B.,  who  transfened  it  to  C.  for  a  valuable 
consideration,  without  any  notice  of  the 
usury,  and  A.  afterwards  gave  his  bond 
to  C.  for  the  amount  of  the  note ;  held, 
that  this  bond  was  not  vitiated  by  the 
original  usury  to  which  C.  was  no  party. 
Cuthbert  v.  Haley,  8  T.  11.  390. 

2.  Where  a  person,  in  order  to  get 
his  acceptances  negotiated,  agrees  with 
a  broker  to  allow  him  to  retain  exorbi- 
tant brokerage  out  of  the  money  received 
upon  getting  them  discounted,  the  broker 
liimself  not  being  the  party  to  discount 
thcni,  a  bill  accepted  and  negotiated  upon 
such  agreement  is  not  therefore  void. 
Dagnally.  JFigley^  11  East,  43. 

3.  A.  being  indebted  to  B.  for  different 
usurious  loans,  applies  to  B.  for  a  further 
advance,  which  B.  agrees  to  make  at  the 
legal  rate  of  interest,  provided  A.'s  father 
will  give  his  security  for  it,  and  also  for 
part  of  the  previous  debt.  A.'s  father 
consents,  and  accepts  three  bills,  the  two 
first  of  which  exactly  cover  the  amount 
of  the  legal  debt.  The  first  is  paid  when 
due.  In  an  action  on  the  second,  held 
that  the  acceptaoces  having  been  given 
partly  as  a  security  for  an  illegal  debt, 
were  all  tainted  with  the  illegality,  and 
were  therefore  void.  Harrison  v.  Han- 
nelj  1  Mars.  349 ;  5  Taunt.  780. 

VIII.  Its  effect  on  bills  or  notes 

NEGOTIATED. 

A  bill  of  exchange  given  upon  an  usu- 
rious contract,  is  void  in  the  hands  of  a 
bond  Jide  holder  for  valuable  conside- 
ration without  notice.  Loxoe  v.  Walkr, 
Dougl.  736. 

IX.  Relative  to  the  penalties  of 

.    USURY. 

(a)  Hffos  incurred, 

1.  To  the  ofience  of  usury  two  things 
are  requisite;  1.  a  usurious  contract;  2. 
and  an  acceptance  of  usurious  interest  in 
pursuance  of  that  contract.  Scott  v.  Brest, 
3  T.R.  238;  Fisher  v.  Beasley,  Dougl. 
235 ;  Maddock  v.  Hammett,  7  T.  R.  184. 

2.  Where  A.  had  borrowed  600  /.  of  B; 
paying  him  ten  guineas  premium ;  and  at 
xhe  end  of  the  half  year  A.  paid  15  /.  for 


interest ;    held  that  the  'usury  waB  com- 
plete.    JVade  v.  Wilson,  1  East,  195* 

(b)  Action  for. 
(bi)  Whether  commenced  m  time. 

1.  If  one  lends  a  sum  of  100/.  and 
takes  6/.  5*.  for  interest  thereon  for 
three  months,  by  way  of  advance  at  the 
time  of  lending,  the  penalty  is  that  instant 
incurred,  and  the  action  must  be  brought 
within  a  year  next  after  that  time,  layd 
v.  Williamsy  3  Wiis.  250;  2Blk.  792. 

2.  Where  A.  lent  B.  500  /.,  paying  im- 
mediately a  premium  of  50  /.,  and  paying 
interest  on  the  500  /.  at  five  per  cent,  for 
fixe  years,  at  the  end  of  which  time,  a 
qui  tarn  action  was  brought ;  held  that 
it  was  in  time.  Scurry  v.  Freeman, 
2B.&P.381. 

3.  See  Hodges  v.  Lovat,  Lofft.  50. 

(b  2)  Venue  in, 

1.  If,  under  an  usurious  contract,  the 
lender  is  to  receive  the  lents  of  premises 
belonging  to  the  borrower,  and  retain 
the  usurious  interst  out  of  them,  where- 
upon he  receives  the  rents  in  one  county, 
and  accounts  and  pays  over  the  surplus 
in  another,  the  venue  in  an  action  for 
usury,  is  properly  laid  in  the  latter  county. 
Scott  v.  Brest,  2  T.  R.  238. 

2.  Where  a  draft  was  given  with  usuri- 
ous interest,  and  a  receipt  taken  for  it  ia 
the  county  of  A.,  and  the  draft  was  after- 
wards exchanged  for  money  in  the  county 
of  B. ;  the  venue  is  properly  laid  in  B. 
Scurry  v.  Freeman,  2  B.  &  P.  281 . 

(b  3)  Amendment  in. 

Sums  and  dates  not  amendable  after  the 
time  of  limitation  has  expired.  Dou§L 
114,  n. 

X.  Plea  of. 
(a)  Whether  general  or  speciaL 
Must   be   special.    Hill  v.  Montagu, 
2  M.  &  S.  377 ;  NichoU  v.  Lee,  3  Anit. 
940. 

XI.  Relative  to  relief  from. 
(a)  Whether  granted  where  the  payments 
have  been  of  legal  interest  onbf. 

If  a  person  i^Kjf%  to  the  extent  of  prin- 
cipal and  interest  on  an  usurious -contracty 
or  money  fairly  loet  at  play,  the  payment 
cannot  be  recovered  back.    2  Burr.  1012. 
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(b)  Prtkmiiunies  iQ, 
The  rule  that  where  parties  are  in  pari 
delicto  potior  est  condifio  possidentis^  ap- 
plies to  the  lender^  though  not  to  the 
borrower  under  a  usurious  contract  The 
borrower  therefore  may  have  relief  from 
the  contract,  by  action  or  motion,  as  the 
case  may  require ;  but  since  this  is  upon 
equitable  grounds,  Uie  maxim,  that  a  party 
who  seeks  equity  muBt  do  equity  applies ; 
thmefore,  before  suing  be  must  place* the 
defendant  in  his  original  situation,  as  by 
tendering  back  to  him  the  money  really 
advanced,  with  legal  interest.  Fitzrov  v. 
GwiUim,  i  T.  R.  153 ;  Alexander  v.  Owen, 
Id.  2«5 ;  BindleY,  OBrieny  1  Taunt  413. 
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VAGRANT. 

I.  Relative  to  the  convictioit  o?. 

(a)  Formjaf  the  a^udication  of  em- 
phymenl  in  fo  Majesty's  ser- 
Wf,  p.  967. 

II.  Rklatiye  to   the  commitmekt 

pF   AVD   AS. 

(a)  For  deserting  his  family, — its 

form,  p.  967. 

(b)  Under  23  Geo.  Ill,  c.  S^orm 

I.  Relative  to  the  coNvicTioif  of- 

(a)  Formof  the  adjudication  of  employment 
tm  his  Majesty s  service. 

Must  specify  wiiether  by  sea  or  land. 
Rex  V.  Patckett,  5  East,  339. 

II.  Relative   to  the  commitment 

OF   AND    AS. 

(a)  For  deserting  his  family, — its  form. 

Must  state  that  they  were  cjiargeable, 
Kn4  be  for  a  limited  time.  JRex  v.  Hall, 
3  Burr.  1636. 

(b)  WsAr  93  Geo.  Ill,  c.  9Si,~fwrmof 

Must  (in  «pcecuti<m)  state  that  the  imple- 
^oeiits  .vcfe  found  upon  them,  when  ap- 
prehended.    Rex  V.  JBrcNcon,  8  T.  R.  26. 
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VAJRIANCE. 

Of  certain  oe^era^  rules. 

-(a)  Of  varin^mce  aising  frtmi  the 
^ccepiation  of  words  in  their 
popular  sen^f  p.  970. 


(b)  ()f  variance  arising  from  blend* 

ing  immaterial  with  material 
averments,^,  970. 

(c)  Of  variance  arising  from  using 

the  term    "  aforesaid,"    p.  - 
970. 

(d)  Of  avoiding  a  variance  by  using 

a  videlicet,  p.  970. 

(e)  Of  avoiding  a  variance,  byre- 

jecting  an  averment  as  sur- 
plusage, p.  970. 

II.  Op  variance  in  the  descrip- 
tion OF  contracts  and  writ- 
ten instruments. 

(a)  General  rules, 

(a  1)  Reason  of  the  doctrine  tf 
variance,  p.  970. 

(a  2)  Rule  as  to  the  extent  of 
the  descrvption,  p.  970. 

(a  3)  Ofjt  description  accord- 
ing to  the  legal  effect, 
P-  970. 

(a  4)  Rule  where  the  beneficial 
interest  is  in  a  third 
person,  p.  970. 

(*5)  Of  variance  arising  from 
using  the  term  "  tenor,** 
p.970.  AndseePLEAD- 
INO,  [D]  11. 

(a  6)  Of  variance  arising  from 
Msing  the  word  "  pur- 
port,'' p.  970.  See 
Pleading,  [D]  II. 

(a  7)  Of  variance  arising  from 

using   the    expression, 

"  in  manner  and  form 

following,"  p.  g^o.  See 

Pleading  [D]  II. 

(a  8)  Of  variance  arising  from 
using  the  term  "  afore- 
said," p.  970.  And  see 
supra,  I.  (c). 

(a  9)  Cf  variance  arising  from 
mutilating  a  word,  p. 
970. 

(a  I  o)  Qf  variance  arising  from 
the   mis-description  of 
facts  collateral  to  the 
contract,  p.  971. 

(a  1 1)  See  P^-eadino,  [D]  II. 

^b>  Of  describing  a  gua&fied  or 
conditional  contract,  p.  971, 

(c)  Of  describing   an  alternative 
contract,  p,gj  I, 
Y  2 


968 


VARIANCE, 


(d)  Of  variance  in  names ^  P-  971* 

(e)  Of  stating  insensible  matter, 

P.97^- 

(f)  Cf  declaring   on   a  contract 

•where  a  joint  contractor  is 
dead,  p.  971. 

(g)  Of  describing  a  contract  of  sale, 

p.97i- 
(h)  Of  describing     a     warranty, 

p.  971- 

(i)  Of  describing  a  lease  and  mat- 
ters connected  therevnth, 
(i  1 )  Variance  avoided  by  using 
the    term  *'^ premises,* 

P-971- 
(i2)  Of  describing  the  situation 

of  the  demised  premises, 

p.  971- 
(i  3)  Of  describing  the  redden- 
dum   in    an    avowry, 

P.971- 
(i  4)  Of  describing  the  sum  in 

arrpre  in   an  avowry, 

P-  971- 
(i  5)  Of  describing  the  implied 
obligation  in  actions  for 
breach    of  good    nus* 
bandry,  p.  972. 

(i  6)  Of  describing  the  relation 
of  an  assignee  of  parcel, 

p.  97a. 
(i  7)  Of  descriptions  in  actions 
for  double  rent,  p.  97«« 

(i  8)  Of  descriptions  in  acti&ns 
for  not  leaving  a  yeaf's 
rent  on  an  execution, 
p.  972. 

(i  9)  Of  describing  the  relation 
of  a  party  let  into  pos- 
session, under  an  agree- 
ment for  a  lease,  p*  97  s  • 

{i  10)  Miscellaneous    cases,    p. 

972. 
(k)  Cf  describing  a  building  agree- 
ment,   the  period  qf  which 
had  been  enlarged,  p.  972. 

(1)  Of  describing  an  agency   del 

credere,  p.  972. 
(in)O/'  describing  a  consignment, 

P-  972. 
{n)  Of  describing  bills  and  notes, 
(ni)  Of  the    averment  in  a 
bill  of^*'  value  received,'' 
P-  973. 


(n  «)  Of  averring  the  place  of 
payment,  p.  973. 

(n  3)  ^f  describing  a  bill  in 
reality  draxon  by  one, 
but  professed^  by  two, 

p.  973- 
(04)  Of  the  materiality  of  an 

averment    of  present- 
ment for    acceptance, 

p.  973. 
(0)  Of  describing  a  policy  of  inswr- 
ance, 
(pi)  Description    of  the  in- 
terest, p.  973. 
(02)  Description  of  the  hss, 

p.  973. 
(o  3)  Miscellaneous,  p.  973. 

(p)  Of  describing  a  contract  to  pay 
money,  p.  973. 
(pi)  As    reasonable    reward, 

p.  973. 
(q)  Of  describing  a  loan. 

(qi)  fVhere  buUion  has  been 
taken  as  such,  p.  974. 
(r)  Of  describing  a  contract  for 
seaman's  wages,  p.  974. 

(s)  Of  describing  an  usurious  con- 
tract, 
(s  1)  General  rule,  p.  974. 
(s  2)  Where  a  surety  is  joined 
in  the  contract,  p.  974. 
(83)  Miscellaneous    cases,   p. 

974. 
(t)  Miscellaneous  cases,  p.  974. 

III.  Of  vAaiANCE  iw  the  desceip- 

TION   or   TORTS. 

(a)  In  the  description  of  slander, 

P-  974. 

(b)  In  the  description  if  a  deceit- 

ful representation,  p.  975. 

(c)  In  the  description  of  a  false  re- 

turn to  afi.fa,  against  A » SfB, 

P-  975- 

(d)  In  the  description  qfne^gence 

in  an  attorney,  p.  975. 

(e)  In    descriptions    in    trespass, 

P-  975. 

(f)  In   descriptions  in  ejectment, 

P-975- 

IV.  Op  tariakce  in  indictments. 

•  (a)  Tor  larceny,  p.  975. 
(b)  Against  a  public  servant  eni- 
ployed  in  the  post   iffict^ 
P-  975. 
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(c)  Against  the  solicitor  of  an  an- 

««Xy>  P-  975- 

(d)  For  slander  in  office^  p.  975. 

V.  Of  variance  in  penal  actions. 

(a)  On  the  Bribery  Act,  p.  975. 

(b)  On     the    Post    Horse    Act, 

p.  975. 

(c)  On    the    Non-residence    Act, 

P-  975. 

VI.  Of    variance   in    local   de- 

scription. 

(a)  Gieneral  ruky  p.  975. 

(b)  In  the  description  of  abuttals, 

P-976. 

(c)  Miscellaneous  cases,  p.  976. 

VII.  Of  variance  in  the  descrip- 
tion OF  statutes. 

(a)  General  rules,  p.  977. 

(b)  In  the  description  qfst.  28  EUz. ' 

^•4>  P-977- 

VIII.  Of  variance  in  the  descrip- 
tion op  courts  of  justice. 

(a)  Assize,  or  Nisi  Prius  court, 

P-  977. 

(b)  Court  of  General  Sessions, 

p.  977. 

(c)  Court'leet,  p.  977. 

(d)  Sheriffy  court  in London,^.gj'j. 

IX.  Variance  in  the  description 
of  legal  proceedings. 

(a)  In  debt  for  the  costs  of  defend- 

ing an  action,  p.  977. 

(b)  Statement  of  an  appearance  an- 

tecedent to  a  distringas,  to  a 
plea  relying  thereon,  p.  977. 

(c)  In  the  description  of  the  trial  of 

a  cause,  p.  977* 

(d)  In  the  description  of  a  judg- 

ment, 
(d  1)  In  relation  to  the  term, 

P-  977- 
(d  2)  Against  two,  p.  977. 

(d  3)  In  relations  to  names  and 

additions,  p.  977.  . 

(d4)  In  relation  to  the  day, 

p.  977-. 
(d5)  Description  of  a  judg- 
ment of  nu  capiatur, 

p.  977. 
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(d6)  Description  of  a  judg- 
ment  in   scire  facias, 

P-  977- 

(e)  In  the  description  of  an  arrest 

for  treason,  p.  977. 

(f)  In  the  description  of  a  sum- 

mons to  serve  on  the  jury  in 
a  court'leet,  p.  978. 

(g)  In  the  description  of  an  arrest 

under  process  from  the  She- 
riffy  court  of  London,  p.  978. 

(h)  In  the  description  of  a  meeting 
of  magistrates  for  a  division, 
P-  978. 

(i)  In  the  description  of  a  super- 
sedeas in  bankruptcy,  p.  978. 

X.  Variance  in  the  description 
OF  A  custom. 

(a)  General  rule,  p.  978. 
XI.  Variance  IN  THE  DESCRIPTION 

OF  A  PRESCRIPTION. 

(a)  General  rules,  p.  978. 

XII.  Miscellaneous  cases. 

(a)  Of  describing  a  manor  that  has 

ceased  to  be  such  from  defect 
of  freehold  tenants,  p.  978. 

(b)  Of  describing  an  incorporeal 

right  as  appurtenant,  p.  978. 

(c)  Of  describing  a  right  of  tvayp 

P-  978. 

(d)  Of  describing  a  highway  as  a 

terminus,  p.  978. 

(e)  Cff  describing   a  payment  by 

or  to  an  agent  or  trustee, 
p.  978. 

(f )  Of  describing  a  tender  demand- 

ing  change  and  deductions' 
for  property  tax,  p.  978. 

(g)  Of  describing  the  great  seal, 

p.  978- 

(h)  Of  describing  the  officers  of  a 
township  where  there  are  se- 
veral townships  in  the  parish, 
p.  978. 

(i)  Of  describing  a  corporate  as^ 
sembly,  p.  979. 

(k)  Of  describing  costs,  p.  979. 

(1)  Of  the  entirety  of  a  plea," 
general,  p.  979. 
Y  3 
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(m),  Of  the  exehisite  import  of  a 
pleoj — of  nonjoinder  of  co- 
contractorSf  p.  979. 

(n)  Other  cases,  p.  979. 


I.  Of  certain  general  rules. 

(a)  Of  variance  arising  from  the  accepta- 

tion of  XDords    in    their  popular 
sense* 

Words  will  be  so  received.  Hence 
"  bushel"  simply  means  Winchester  mea- 
sure.    Itockin  V.  Cooke,  4  T.  R.  314. 

(b)  Of  variance,  arising  from  Blending  im- 

material with  material  averments. 

The  former  is  made  material  by  con- 
necting with  dod  making  the  latter  de- 
pendant on  it.  Peppin  v.  Soloikons,  5 
T.  R.  496. 

(c)  Of  variance,  arising  from  using  the 

term  ^^ aforesaid** 

The  term  binds  to  an  exact  recital. 
Boyce  V.  Whitaker,  DougU  97. 

(d)  Of  avoiding  a  variance  hy  using  a 

videlicet. 

Is  avoided  where  the  manner  of  the 
averment  is  immaterial.  Rex  v.  Aylett, 
1  T.  R.  63.  Secus,  where  there  is  no 
videlicet.  Summons  v.  Knox,  3  T.  R.  65; 
Duriton  v.  Tutham,  Id.  67 ;  Ah^eld  v. 
Bate,  3  M.  &  S.  173.  And  «eci»  where, 
though  employed,  th^  manner  is  material. 
Green  v.  Bennett,  1 T.  R.  6fi6;  ff^hite  v. 
JViUon,  2B.&P.  116. 

(e)  Ofacoiding  a  variance  by  rejecting  an 
averment  as  surplusage. 

If  no  averment  whatever  was  requi- 
site, being  surplusage,  the  variance  is 
immaterial.  Secus,  where  some  was  re- 
quisite. Bristowy.  Wright,  Dougl.  667; 
King  V.  Fippet,  1  t.  R.  235;  Pitt  v. 
Green,  9  East,  188;  Hoar  v.  MiU,  4 
M.  &:  S.  470.  And  though  held  that  de- 
scribing a  deed  as  obliging  the  covenantor 
and  his  executors,  tvhereastfae  obligation 
was  for  his  heirs  as  well,  was  t\o  vari- 
ance. Hamborough  v.  WilkiCf  4'M.  &  S. 
474,  n.  Yet  this  is  questioned  in  Hoar  v. 
Jlill^  supra. 


If.  Ot  VARIANCE  IN  THE  MsfcElPTION 
OF  CONTRACTS  AND  WRITTEN 
INSTRUMENTS. 

(a)  General  rules. 
(ai)  Reason  of  the  doctrine  of  variance. 

Because  the  subject  is,  1.  Matter  of 
description.  Drewry  v.  Twiss,  4  T.  R.  560 ; 
2.  Entire.   Gxuinet  v.  PhiUips,  3  T.  R.  643. 

(a  2)    Rule  as  to  the  extent  of  the 
description. 

1.  Id  declaring  on  a  simple  ednthifct, 
every  term  thered*  rntuit  be  stated,  which 
might,  in  fair  pretonptien,  have  induced 
the  defendant  to  make  the  promise.  Leeds 
V.  Butrows,  i2  East,  1.  See  4  Taunt 
285. 

2.  lii  pleading  a  coiitraci  tbd  party 
need  not  disclose  the  whole  extent  to  which 
it  entitles  him,  but  only  that  part  of  it 
by  which  the  right  he  insists  on  was  con- 
ferred. Churchillv.  trUkins,  1 T.  fe.  449; 
Clarke  v.  Grtq/,  6  East,  563;  Miles  v. 
Sheward,  8  East,  7;  Tempest  \.  Raxding, 
13  East,  18;  Baptiste  v.  Cobbold,  1 
B.  &  P.  7. 

(a  3)  Cff  a  description  according  t0  the 
legal  effect. 

Is  ttuffieient    DougL  667. 

(a  4)  Ruk, — v)here  the  hen^idtd  vsterest 
is  in  a  third  person. 

An  agreement  to  deliver  goods  to  A. 
(the  consideration  of  a  promise  by  A.) 
cannot  be  described  as  an  agreement  to 
deliver  to  B,  thoujh  there  be  a  connection 
between  A.  and  B.  with  reference  to  the 
transaction ;  unless  it  can  be  shewn  that 
they  were  to  be  fio  delivered  on  b^alf  of 
B.    Leery  v.  GoodMi,  4  T.  R.  687. 

(a  5)  Of  variance  arising  from  %^whg  the 
term  ^tetior.*' 

The  variation  of  a  letter  is  in  such  case 
fatal.  King  v.  Pippet,  1  T.  ft.  235., But 
"  receivol''  for  received  is  not  a  variance. 
Harfs  case,  4  T.  R,  166. 

(a  6)  (a  7)  (a  8).    See  the  Analysis. 

(a  9)  Qf  Variance  arisihgfrom  mvtUating 

a  word. 

Where  a  word  is  misrecited  and  muti- 
lated, and  the  party  has  bound  himself  to 
a  literal  recital,  it  is  fatal,  if  the  muti- 
lated word  is  itself  a  word|  though  it  do 
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not  make  sense  with  the  context;  but  not 
if  it  is  not  a  word.  Rex  v.  BeecA^  Cowp. 
929;  Dougl.  194,  n.  Loflt.785. 

(a  10)  Of  variance  arising  from  the  mis- 
description off  acts,  collateral  to  the 
contract. 

Is  immaterial.  Hence,  proof  that  a 
ship  stated  in  an  action  on  a  policy  to 
have  sailed  aftcTy  sailed  before  the  insu- 
rance, is  sufficient.  Peppin  v.  Solomons^ 
5  T.  R.  496 ;  or  that  a  less  sum  than  that 
averred  has  accrued  due  under  a  contract; 
a  reddendum  for  instance.  Gwinnet  v. 
PkilUps,  3T.R.  643. 

(b)  Cfducribmg  a  quailed  or  condiiional 

contract* 

Cannot  be  described  as  an  absolute  one. 
CkurehiU  v.  Wilkins^  1  T.  R.  447.  Hence, 
covenants  absolute  in  their  terms,  but  qua- 
lified by  others,  cannot  be  stated  alone. 
And  if  they  are,  semblcf  objection  may  be 
taken  under  non  est  factum,  Howell  v. 
Richards,  11  East,  633. 

(c)  Of  describing  an  alternative  contract. 

Cannot  be  described  as  an  absolute  one. 
Tate  V.  fuellings,  3T.  R.  531.  Not  even 
after  election  made.  Pemiy  v.  Porter,  d 
East,  2. 

(d)  Cff  variance  in  names. 

In  the  caseof  a  written  instrument,  is  a 
ground  of  nonsuit ;  whether  the  variation 
be  in  the  party's  own.  Gordon  v,  Austin, 
4  T.  R.  61 1 ;  Bingham  v.  Dickie,  5  Taunt. 
814;  or  a  third  person's  name,  fVhitwell 
v.  Bennett,  3  B.  &  P.  559 ;  Hutchinson 
v.  Piper,  4  Taunt.  810 ;  Le  Sage  v.  John- 
Sony  Forrest.  23. 

(e)  Cff  Stating  insensible  matter. 

An  insensible  indorsement  upon  a  con- 
tract need  not  be  stated  in  declaring  thereon. 
fFaiey  v.  Pajot,  2  B.  &  P.  51. 

(f )  ()f  declaring  on  a  contract  where  a 
joidt  contractor  is  dead. 

Must  be  on  a  contract  by  the  deceased 
and  survivors.  Spalding  v.  Mure,  6  T.  R. 
363;  BoviUy.  Wood,  2  M.&S.  25. 

(g)  Of  describing  a  contract  of  sale. 

1.  Vested  interest  is  misdescribed  as 
an  expectancy.  Latham  v.  Barber^  6 
T.  R.  67. 


2.  Where  part  payment  is  to  be  by 
goods  of  a  fixed  price,  the  whole  consi- 
deration may  be  described  as  money  paid. 
Hands  v.  Burton,  9  East,  349. 

3.  Weight  expressed  as  "about"  so. 
much,  may  be  described  as  of  the  ascer- 
tained amount.  Gladstone  v.  Ncale,  13 
East,  410. 

4.  Price  varying  within  certain  limits 
may  be  described  as  ^'reasonable."  Laing 
v.  Fidgeon,  6  Taunt.  108. 

g.  The  sale  of  the  particular  article 
sold  with  others  at  distinct  prices,  alone 
need  be  stated.  CotteriU  v.  Cuff,  4  Taunt. 
285. 

6.  Payment  by  bill  at  two  months,  on 
invoice  or  delivery,  may,  in  suing  for  non- 
delivery, be  described  as  by  bill  at  two 
months.     Squier  v.  Hunt,  3  Price,  68. 

(h)  Of  describing  a  warranty, 

1.  The  particular  warranty,  where 
there  are  several,  alone  need  be  stated. 
CotteriU  v.  Cuff,  4  Taunt.  285. 

2.  An  exception  subjoined  to  a  general 
warranty,  must  be  stated,  though  the  want 
of  the  quality  would  not  have  been  a 
breach  of  the  warranty,  if  absolute.  Mor^ 
ris  v.  Lathgoe,  2  Smith,  395. 

3.  In  deceit,  a  warranty  laid  as  joint, 
must  be  proved  accordingly.  fVeall  v. 
King,  12  East,  452. 

(i)  Of  describing  a  lease,  and  matters  con- 
nected therewith. 

(i  1)  Variance  avoided  by  using  the  term 

"  prenuses." 

The  demise  of  two  messuages  may  be 
described  as  of  a  messuage  and  premises. 
Taylor  V.  Brooke,  3  M.  &  S.  169, 

(i2)  Of  describing  the  situation  of  the 
demised  premises, 

A  reddendum  as  for  land  situated  in  one 
parish,  instead  of  in  two,  is  a  misdescrip- 
tion.   J^ool  v.  Court,  4  Taunt.  700. 

(i  3)  Of  describing  the  reddendum  in  an 

avowry. 

The  amount,  though  under  a  videlicet, 
must  be  proved  as  laid.     Brown  v.  Saycc, ' 
4  Taunt.  320. 

(i  4)  Of  describing  the  sum  in  arrere  in  an 

avowry. 

The  description  may  exceed  the  truth. 
Harrisons.  Bamby,  5  T.  R.  246;  Forty 
I  Y  4 
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V.  Imberj  6  East  434 ;  2   Smith,  548 ; 
supra^  L  (a  10). 

(i  5)  Of  dtscribing  the  implied  obligation 
in  actions  for  breach  of  good  hus- 
bandry. 

When  laid  as  the  custom  of  the  country, 
is  established  by  proof  of  its  being  contrary 
to  what,  in  those  parts,  is  considered  such. 
Legh  V.  Hewitt f  4  East,  154. 

(i6))  Of  describing  the   relation    of  an 
assignee  of  parcel. 

To  describe  him  as  assignee  of  all  is  a 
misdescription.  Hare  v.  Cator,  Cowp. 
766. 

(17)  Of  descriptions  in  actions  for  double 

rent. 

A  lease  from  year  to  year  is  misde- 
scribed  as  one  for  three  years.  Shute  v. 
Homsey^  Dougl.  668.  Secus^  where  the 
ten^t  has  held  during  three  years.  Birch 
V.  Wright,  I  T.  R.  380. 

(i  8)  (y  descriptions   in  actions  for  not 
leaving  a  year*s  rent  on  an  execution. 

A  circumstantial  description  of  the  de- 
mise must  be  proved  as  laid.  Bristow 
V.  Wright,  Dougl.  665. 

(*  9)  Of  deseribing  the  relation  of  a  party 
let  into  possession,  under  an  agree- 
ment for  a  lease. 

After  payment  of  rent,  may  be  described 
as  a  demise.  Tempest  v.  Raxoling,  13 
East,  18. 

(i  10)  Miscellaneous  cases. 

1.  In  an  action  of  covenant  on  a  lease 
of  '*  the  veins  of  coal  under  certain  farms 
and  lands  therein  described,  situate  in  the 
parishes  of  B.  and  M,  then  in  the  several 
occupations  of  A.  B.  and  C,  with  liberty  to 
dig  any  pits,  shafts,  levels,  soughs,  &c. 
the  declaration  varied  from  the  deed ; 
1.  In  stating  that  the  land  was  set  out 
by  admeasurement  instead  of  by  reputa- 
tion:— 2.  In  changing  the  word  soughs  to 
sloughs: — 3.  In  stating  the  lands  to  be 
situate  in  the  parish  of  B.  &  M,  instead  of 
the  parishes  of  B.  &  M. : — 4.  and  in  stat- 
ing them  to  be  in  the  occupation  of  A,  B, 
and  C,  instead  of  in  the  several  occupa- 
tions of  A,  B,  and  C .  Held,  that  the  first 
and  third. variances  were  fatal ;  the  second 


and  fourth  immaterial.     Morgan  v.  Ed- 
xoards,  2  Mars.  96 ;  6  Taunt  394. 

2.  Covenant  to  repair,  ''  when  and  as 
need  should  require,"  adding,  ^*  and  at 
furthest  after  notice,''  is  misdescnbed  by 
omitting  the  addition.  Horsefally.  Testar, 
7  Taunt.  385 ;  1  Moore,  89. 

(k)  Of  describing  a  building  agreement, 
the  period  of  which  had  been  en- 
larged. 

Declaration  on  a  building  agreonent 
under  seal,  for  non-payment  of  the  price 
of  two  houses,  to  be  built  by  the  ist  of 
April ;  issue  on  the  averment,  that  thej 
were  built  by  that  day;  evidence  that 
they  were  finished  on  a  subaequent  day,  in 
pursuance  of  a  parol  agreement  to  enlarge 
the  time.  Held,  that  supposing  the 
plaintiff  was  entitled  to  the  sum  demanded, 
yet  that  the  contract  had  been  misde- 
scnbed.    Littler  v  Holland,  3  T.  R.  590. 

(1)  Of  describing  an  agency  del  credere. 

To  declare  against  one  as  indebted  in 
respect  of  goods  delivered  to  be  aisposed 
of,  without  stating  the  fact,  «that  he  was 
an  agent  under  a  commission  del  credere, 
ii  a  misdescription.  Gall  v^  Comber,  1 
Moore,  279. 

(m)  Of  descril^g  a  consignment, 

A,  in  London,  consigns  goods  to  B.  at 
Bristol,  to  be  dispotod  of  for  him  by  B. ; 
and  after  they  are  shipped  off,  writes  to  B, 
inclosing  the  bill  of  lading,  and  requesting 
leave  to  draw  on  B.in  about  three  months; 
to  which  B.  replies  "  that  the  moment 
the  goods  arrive,  A.  might  depend  on 
hearing  from  him  when  he  might  draw 
upon  him ;  or,  that  B.  would  send  him  a 
bankers  draft.''  The  goods  arrive,  and  a 
bill  at  two  months  sight  is  presented  to  B, 
which  he,  being  a  creditor  of  A,  refuses 
to  accept.  Held,  1.  that  the  promise  by 
B.  to  g^ve  notice  to  A.  when  A.,  might 
draw  upon  him,  was  an  undertaking  to 
accept  the  bill  when  drawn : — 2.  That  the 
three  months  were  to  be  reckoned  from  the 
date  of  the  latter,  and  not  from  the  arrival 
of  the  goods : — 3.  That  the  goods  were  to 
be  considered  as  in  the  act  of  being  sent, 
until  they  arrived ;  and  therefore,  that  tlie 
consideration  was  well  stated  as  executory, 
though  they  were  on  their  voyage.  Semble, 
that  B.'s  undertaking  left  it  optional  with 
A.  to  consider  it  either  as  a  promise  to 
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accept  the  hjAlf  or  to  send  a  draft,  and 
therefore  that  it  was  not  necessary  to  de- 
clare on  the  contract  in  the  alternative. 
Smith  \»  Brawny  2  Mars.  41 ;  6  Taunt. 
340- 

(n)  Of  describing  HUs  and  notes. 
(n  1)  Of  the  averment  in  a  bill  of  "  rfl/we 

received/* 

May  be  described  as  value  received 
"  by  the  drawer."  Grant  v.  Da  Costa^ 
3  M.&S.  351. 

(n  2)  Of  averring  the  place  of  payment. 

To  describe  a  note  made  payable  at  a 
particular  place,  by  a  memorandum  at  the 
foot  of  it,  as  payable  there,  is  a  misde- 
scription. £roii  v.  Russell^  4  M.  &  S. 
Vide  Bill  or  Exchange. 

("^  3)  Of  describing  a  bitty  in  reality 
drawn  by  oncy  but  professedly  by 
two. 

May,  as  against  the  acceptor,  be  de- 
scribed as  drawn  by  two ;  or  sembkydia  by 
one.  Bass  v.  Clivcy  4  M.&  S.  13. 

(n  4)  Of  the  materiality  of  an  averment  of 
presentment  for  acceptance. 

It  suffices  to  prove  an  acceptance. 
Clarke  v.  Cocky  4  East,  71. 

(o)  Of  describing  a  policy  of  insurance. 
(o  ])  Description  of  the  interest. 

In  regard  to  the  number  of  persons  in 
whom  it  is.  laid,  the  description  must 
neitl^er  exceed,  Camden  v.  Andcrsony  5 
T.  R.  709;  nor  fall  short  of  the  truth. 
Bell  V.  Ansleyy  16  East,  141 ;  Cohen  v. 
Haamamy  5  Taunt.  101. 

(02)  Description  of  the  los&.     « 

1.  Average  is  recoverable  under  the 
description  of  total  loss.     Dougl.  732. 

a .  A  loss  is  well  described  as  by  seizure 
and  detention,  though  the  seizure  was 
foUpwed  by  condemnation  and  sale.  Mul- 
let t  V.  Sheddeny  13  East,  304. 

3.  Loss  as  by  barratry  in  carrying  the 
ship  to  places  unknown,  whereby  goods 
were  con6scated,  is  not  disproved  by  sub- 
sequent English  sentence  of  condemnation 
as  enemy's  property.  Goldschmidt '  v. 
Whittnorey  3  Taunt.  508. 

(03)  Miscellaneous. 
1.  The  usual  averment,   that  certain 


persons  using  trade  and  commerce  under 
the  style  and  finn  pf  Messrs.  H.'  were  in* 
terested  in  the  cargo,  &c.  and  that  the 
policy  was  made  for  their  use,  is  supported 
by  e'vidence,  that  previous  to  effecting  the 
policy,  Messrs.  H.  had  admitted  anotlier 
mercantile  house  to  a  joint  concern  in  the 
property,    ^age  v.  Jry,  2  B.  &  B.  240. 

2.  On  a  policy  at  and  from  Pernam- 
buco,  or  any  other  port  or  ports  in  the 
Brazils,  to  London,  beginning  the  ad- 
venture from  the  loading  the  goods  on 
board  the  ship  on  the  termination  of  her 
cruize,  and  preparing  for  her  voyage  to 
Loncbn.  The  ship,  on  the  termination  of 
her  cruize,  touched  at  Pernambuco ;  but 
failing;  to  procure  a  cargo  there,  she  pro? 
ceeded  for  St.  Salvador,  and  was  lost  on 
her  voyage  thither.  Held,  that  the  voyage 
was  well  described  in  the  declaration  as 
from  Pernambuco  to  London.  Lambert  v. 
JUddardy  1  Mars.  149;  5  Taunt  480. 

3.  A^  and  B.  trading  under  the  firm  of 
A.  and  Co.  engage  in  an  adventure,  and 
afterwards  admit  C.  and  D.  as  sharers 
therein.  A  policy  is  effected  on  account 
of  A.  and  Co.  and  a  loss  having  hap- 
pened, the  interest  is  averred  in  Uie  -de- 
claration to  be  in  A.'  and  B»;  with  other 
counts,  stating  it  to  be  in  the  other  parties 
respectively,  which  a  judge  at  chambers 
directed  to  be  struck  out.  It  was  left  to 
the  jury  to  say  whether  all  the  adven- 
turers were  meant  to  be  included,  and 
they  found  affirmatively.  Held,  that  the 
plaintiff  was  entitled  to  recover  accord- 
ingly. Carruthers  v.  Shedden,  1  Mars. 
416;  6  Taunt.  14. 

4.  Goods  are  insured  at  and  from  Ma- 
gadore  to  London,  llie  declaration  avers 
*'  that  after  the  loading  of  the  goods,  the 
ship  departed  on  her  intended  voyage,  and 
while  in  the  course  of  her  said  voyage, 
was  lost  by  perils  of  the  sea.*'  Held,' 
that  this  *was  a  material  allegation,  and 
therefore  'the  ship  having  been  lest  while 
at  her  moorings,  and  before  the  cargo  was 
completed,  the  insured  could  not  recover. 
Abitbol  V.  Bristow,  2  Mars.  157 ;  6  Taunt. 
464. 

(p)  Of  describing  a  contract  to  pay  money, 
(pi)  As  reasonable  reward. 

SembUy  is  allowable  when  stated  as  the 
consideration  of  the  contract.  Bayley  v. 
Tucker y  2  N.R.  458. 
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(q)  Of  describing  a  hem. 
(q  l)  Where  huUion  has  been  taken  as  such, 

llie  description  may  be  as  a  loan  of 
cash.     Barbe  v.  Parker,  i  H.  B.  283. 

(r)  Of  describing  a  contract  for  seaman's 

wages. 

A  voyage  from  A.  to  B.  thence  to  C, 
or  D,  and  afterwards  to  A,  is  misde- 
scribed  as  one  from  A.  to  B,  and  thence 
to  C,  though  the  master  terminated  the 
voyage  at  C,  and  discharged  the  crew 
there.     JFhite  v.  tVilson,  2  B.  &  P.  1 16. 

(s)  Cf  describing  an  usurious  contract. 
(si)  General  rule. 

The  contract  must  be  proved  as  laid. 
Rex  V.  Gillham,  6  T.  R.  265. 

(9  2)  JVhere  a  surety  is  joined  m  the 

contract. 

The  description  of  the  contract  to  for- 
bear, need  notice  the  principal  only.  IVade 
V.  JViUon^  1  East,  195.     Vide  infra,  (s  3) 

pL2. 

(s  3)  Miscellaneous  cases, 

1.  If  plaintiff  declare  upon  a  corrupt 
contract  on  21  Dec.  1774,  giving  day  of 
payment  to  23  Dec.  1776,  evidence  of  a 
contract  on  23  Dec.  17749  ^^^  two  years, 
is  a  fatal  variance.  Carksle  v.  Frears^ 
Cowp.  671* 

2.  If  more  than  legal  interest  be  taken 
by  the  defendant  on  a  note  given  to  A. 
by  B,  as  a  collateral  security  for  money 
lent  to  C,  and  indorsed  by  A,  to  the  de- 
fendant ;  such  usury  is  well  described  to 
be  for  the  forbearance  of  money  lent  by 
the  defendant  to  B.  Manners  v.  Postan, 
3  B.  &  P.  343.    Vide  supra,  (s  2). 

3.  If  a  person  discounts  a  bill,  and 
pays  for  it  the  amount  of  the  contents, 
deducting  only  legal  interest,  and  on  a 
subsequent  day  receives  usurious  interest, 
under  pretence  of  guaranteeing  the  ac- 
ceptor; the  sum  first  paid  may  be  laid 
as  forborne  to  the  person  who  first  re- 
ceived the  money,  on  indorsing  it  to  the 
discounter,  even  supposing  that  that  per- 
son, if  sued  on  the  bill,  might  recover  over 
against  the  discounter  as  guarantee.  Lee 
V.  Cass,  1  TAunt.  511. 

4.  The  defendants,  on  30  April  1810, 
discounted  for  B.  a  post  dated  bill,  bearing 
date  the  16th  May  1810,  and  gave  in 
lieu  thereof  a  bill,  which  had  then  seven 


days  to  run,  and  which  consequently  would 
become  due  on  the  7th  of  May;  making 
no  rebate.  This  was  described  as  a  loan 
of  the  amount  of  the  first  bill,  from  the 
7th  of  May  till  the  16th ;  and  held  well. 
Hutchinson  v.  P^er,  4  Taunt.  810. 

(t)  Miscellaneous  cases. 

1.  An  agreement  between  two,  that  all 
future  credits  reciprocally  given  should 
be  set  against  each  other,  and  the  balance 
only  considered  as  the  debt  due,  may  be 
described  in  pleading,  as  having  been 
made  with  respect  to  certain  specific  debts, 
though  afterwards  contracted.  Kinnerlcy 
V.  Hassock,  2  Taunt.  17O4 

2.  Vide  supra,  I.  (m) 

III.  Of  VARIANCE  IN  THB  DESCRIPTION 

OF  TORTS. 

(a)  III  the  description  of  slander. 

1.  The  Identical  words  laid  must  be 
proved;  though  in  part  only,  is  sufficient 
Maitland  v.  Goldney,  2  East,  426. 

2.  Words  spoken  interrogatively,  are 
misdescribed  as  spoken  affirmatively. 
Barnes  v.  HoUoway,  8  T.  R.  150. 

3.  Words  spoken  as  the  slander  of  an- 
other, are  misdescribed  as  asserted  as  of 
defendant's  own  knowledge.  Bell  v.  Byrne, 
13  East,  554. 

4.  Where  the  declaration  stated  that 
the  plaintiff  was  a  trader  at  C,  and  also 
a  trader  at  O,  and  that  the  de^ndant 
spoke  concerning  the  plaintiff  as  such 
trader,  that  he  was  a  bankrupt  at  C,  &c. 
it  was  proved  at  the  trial,  that  theplaintiff  • 
carried  on  a  trade  at  O,  but  not  that  he 
carried  on  the  other  trade  at  C,  as  stated, 
and  the  words  spoken  of  htm  were,  that 
he  was  a  bankrupt  in  the  liquor  trade, 
(which  was  the  trade  carried  on  at  O) ; 
held,  that  the  substance  of  the  charge  had 
been  proved,  and  that  the  place  where 
the  plaintiff  was  stated  to  have  become  a 
bankrupt  was  immaterial*  Hally.Swiiih, 
1  M.  &  S.  287. 

5.  A  declaration  for  slandering  the 
plaintiff  in  the  way  of  his  trade,  allege<i^ 
that  he  was  a  carpenter  and  sworn  ap*- 
praiser;  that  the  defendant  spoke  the 
words  of  him  in  his  trade  as  a  carpenter ; 
and  that  by  reason  thereof  he  was  injured; 
specifying  how,  in  his  trade  of  an  ap- 
praiser. The  plaintiff  failed  at  the  trial 
in  proving  that  he  was  an  appraiser  as 
well  as  carpenter.    Held,  that  the  failure 
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wad  imnmtenal,  since  the  allef^fttioti  that 
he  was  both  was  partible,  and  enotigfa  re- 
matned  to  sustain  the  action  witfaoat  such 
proof.     Figgins  v.  Cogsroelip  3  M.  &  S. 

369. 
6.  ^*  She  is  a  great  thief,  and  ought  to 

have  been  transported  seven  years  ago." 

The  proof  was,  "she  ift  a  bad  on^,  and 

ought  to  have  been  transported  seven  years 

ago ;"  variance  fatal.    Hancock  'V .  Winter^ 

2  Mart.  50Q;  *j  Taunt  ^05. 

(b)  In  the  dcicription  of  a  deceitful  re* 

presentation. 

If  consisting  in  representing  the  annual 
retutns  of  a  business,  sold  as  of  such  an 
amount,  the  proof  must  be  of  the  exact 
amount  laid.  Gilbert  v.  Stanislaus^  3 
Price,  54. 

(c)  In  the  description  cf  a  false  retmm  to  a 

fi.  fa,  against  A,  Sf  B. 

An  averment  that  A.  &  B.  had  goods 
is  divisible ;  therefore  proof  that  A.  had^  is 
sufficient.    Jones  v.  Clayton^  4  M.  &.  S. 

349- 

(d)  In  the  description  of  negligence  in  an 

attorney. 

In  suing  an  attorney  for  neglecting  to 
obtain  judgment  against  a  |)ri8oner,  and 
charge  him  in  execution  in  due  time, 
whereby  he  was  superseded,,  the  day  on 
which  the  writwds  returnable  is  material, 
since  the  question,  whether  he  was  guilty 
of  negligence,  depends  upon  whether  a 
certain  lime  had  elapsed  between  the  re- 
tort! and  the  supersedeas.  A  vanance^ 
therefore,  in  stating  the  return,  is  fatal. 
Secus^  in  StatiDg  the  day  on  which  the 
writ  was  sued  out  Green  v.  Bennett, 
1  T.  R.  656. 

(e)  In  descriptions  in  trespass. 

1.  The  plaintiff  in  trespass  for  entering 
his  dose  called  A,  will  succeed,  by  prov- 
ing himself  entitled  to  any  part  of  it 
Stevens  v.  Whistler^  11  East,  51. 

^.  If  in  trespass  the  plaintiff  claims  a 
right  throughout  the  whole  of  a  close^ 
wrfaich  the  defendant  denies ;  he,  (the  de- 
fendant) will  succeed,  by  proving  that 
the  right  is  confined  to  a  particular  por- 
tion, provided  any  part  of  the  residue  lies 
in  the  vill  laid  in  the  declaration.  Hawke 
V.  Baeon^  2  Taunt.  156. 


(f )  In  descriptions  in  ejectment. 

Proof  need  not  be  of  title  commensurate 
with  the  demise  laid.  Doe,  d.  Shore,  v. 
Porter,  3  T.R.  13. 

IV.  Of  variance  in  ikdictmbnts. 

(a)  For  larceny. 

The  quantity  charged  may  exceed  the 
truth.     Rex  v.  Johnson,  g  m.  &  S.  34S. 

(b)  Against  a  public  servant  Anployed  in 
the  post-office. 

The  averment  that  he  filled  several  ca- 
pacities, is  divisible.  Figgi^u  v.  CogsvueU, 
3  M.  &S.  371. 

(c)  Against  a  soUcittir  of  an  annuity. 

The  exact  sum  laid,  as  taken  for  com- 
mission, though  without  a  videlicet,  need 
not  be  proved.     Rex  v.  Gillham^  6  T.  R. 

■  (d)  For  slander  in  office. 

Words  spoken  in  the  first  person  are 
misdescribed  as  spoken  in  the  third. 
Rex  Y*  Berry,  4  T.R.  aiT. 

V.  Of  variance  in  penai#  actions. 

(a)  On  the  Bribety  Act. 

To  describe  a  precept  as  din^ted  to 
the  bailiffs  of  the  borough,  instead  of  the 
bailiff,  is  immaterial.  IVarte  v.  Harbin, 
2  H.  B.  113. 

(b)  On  the  Post  Horse  Act. 

1.  The  number  of  hoi^pes  charged  as 
kt,  and  not  accounted  for,  may  exceed  the 
truth.  Radford  v.  M'Intosh,  3  T.  R.  632. 

2.  The  time  of  the  letting  heed  not  be 
proved  as  laid.  Sergeaunt  v.  Tilbury,  16 
East,  4^^- 

(c)  On  the  Non-residence  Act. 

1.  Semble,  the  temporal  limit  must  be 
proved  as  laid.  Hardy  v.  Cathcart,  5 
Taunt  2. 

2.  Benefices  consolidated  are  well  de- 
scribed as  a  single  benefice.  Wilson  v. 
Van  MUdert,  2  B.  &  P.  394. 

VI..  Of   variance    in    local    de- 
scription. 

(a)  General  rule. 
The  description  may  be  according  to 
common   reputationi    Uiough  erroneous. 
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Burbige  v.  Jacks,  i  B.  &  P.  225  ;  Kirtland 
V.  Pounsett,  1  Taunt.  570  ;  Williams  v. 
Burgess,  3  Taunt.  127;  Voules- v.  Miller, 
Id.  140. 

(b)  In  the  description  of  abuttals. 

Abutting,  in  its  strict  sense,  imports 
contiguity,  though  not  necessarily  through 
the  entire  length  of  the  abuttal.  Roberts 
V.  Karr,  1  Taunt.  495. 

(c)  Miscellaneous  cases, 

1.  If  a  count  in  trespass  charges  an 
injury  done  to  the  land  and  taking  the 
goods  there,  the  taking  must  be  proved 
where  laid.  Hence  the  use  of  a  second 
count  for  an  asportation  only.  Smith  v. 
Mill^s,  I  T.  R.  479.  . 

2.  Action  upon  the  case  for  running 
down  the  plaintiffs  boat  in  the  river 
Thames,  at  a  certain  place  near  the  half- 
way reach.  Proof  that  the  accident  hap- 
pened in  the  half-way  reach.  Held,  that 
as  the  action  was  transitory,  the  descrip- 
tion was  referrible  to  venue,  and  therefore 
the  variance  immaterial.  Drewry  v.  Twiss, 
4  T.  R.  558. 

3.  Action  upon  the  case  for  negligently 
driving  a  cart  against  a  post-chaise,  stat- 
ing that  the  plaintiff  on,  &c.  at  X.  was 
possessed  of  a  chaise,  which  at  the  time 
when,  &c.  was  travelling  in  and  along  the 
highway  there.  Proof  that  the  accident 
happened  at  Y.  Held,  that  tbe  variance 
was  immaterial.  Norfolk  v.  Young,  4 
t.  R.  558. 

4.  Action  upon  an  agreement  to  procure 
a  b<3oth  at  a  horse-race  on  Bamet  Com- 
mon, in  the  county  of  Middlesex.  Proof 
that  Bamet  Common  lay  in  Herefordshire. 
Held,  that  the  allegation  respecting  the 
county  being  immaterial,  might  be  re- 
jected.  Frith  V.  Gray,  4  T.  R.  561, n.  (a) 

5.  In  an  action  for  the  consequ'ences  of 
a  nuisance,  it  is  unnecessary  to  state  where 
it  is  situated ;  if,  therefore,  it  is  alleged 
generally  to  be  at  such  a  place,  and  that 
place  is  laid  as  a  venue  to  the  other  facts 
in  the  declaration,  it  will  in  this  instance 
likewise  be  construed  as  an  allegation  of 
venue,  and  not  of  local  description,  so  as  to 
render  it  unnecessary  to  prove  that  it  is 
situated  there.  The  Company  of  Proprie- 
tors of  the  Mersey  Sf  IrweU  Isavigation 
V.  Douglas,  2  East,  497. 

6.  In  an  action  for  suspending  a  lamp 
before  plaintiffs  house,  to  denote  that  he 
kept  a  brothel,  the  parish  in  which  the 


declaration  states  the  house  to  have  stood, 
and  the  tort  to  have  been  committed,  is 
to  be  considered  as  venue  merely,  not  as 
local  description;  and  it  is  immaterial 
whether  there  be  aily  such  parish  in  ex- 
istence. Jejferies  v.  Duncombe,  1 1  Blast, 
226. 

7.  Where  the  premises  were  laid  to  be 
in  the  parish  of  Famham,  and  were  proved 
to  be  in  Famham  Royal,  held  immaterial, 
unless  it  could  be  proved  that  there  were 
two  Farnhams.  Doe,  ex  dem.  ToUet,  v. 
Salter,  13  East,  9. 

8.  A  libel  stated— '<  all  which  I  and 
my  son  have  done  in  N.  and  the  neigh- 
bourhood,'' &c.  alluding  to  certain  out- 
rages there  committed.  The  indictment 
for  the  publication  of  this  libel  averred  in 
the  introduction,  '*  that  outrage8(describing 
them)  had  been  committed  in  N.  and  the 
ncighbouchood  {*  and  afterwards  connected 
the  libellous  statement  with  the  introduc- 
tory averment  in  the  regular  way.  At 
the  trial  it  was  only  proved  that  outrages 
had  been  committed  in  the  neighbourhood 
of  N.  The  offence  was  complete,  though 
no  outrages  had  happened  in  N.  Held, 
that  the  averment  was,  not  entire  but 
divisible,  and  the  proof  sufficient  Res 
V.  Sutton,  4  M.  &  S.  532. 

9.  An  indictment  for  a  libel,  averred 
that  outrages  had  been  committed  in  and 
in  the  neighbourhood  of  N.  The  proof 
was  that  they  had  happened  fifteen  miles 
from  N.  Held,  that  the  place  luight  be 
considered  as  the  neighbourhood.  Rex  v. 
Sutton,  4  M.  &  S.  532. 

10.  A*  misdescription  of  the  parish,  in 
an  action  for  nonresidence,  as  St.  Ethel- 
burg  instead  of  St.  Ethelburga,  is  £itaL 
Wilson  V.  Gilbert,  2  B.  &  P.  281. 

11.  Lands  averred  to  be  in  the  parish 
of  A.  and  B,  proof  that  part  are  in  A,  part 
in  B,  is  no  variance.  Goodiitle,  d.  Brem- 
ridge,  y.  Walter,  4  Taunt.  671. 

12.  In  an  action  on  the  case  for  da- 
maging the  plaintiffs  wharf,  the  declara- 
tion stated  the  wharf  to  be  situate  near 
the  river  Thames,  '*  to  wit,  at  Kingston 
in  the  parish  of  St  Saviour,  Southwaoic, 
in  the  county  of  Surrey,*'  though  there 
was  no  such  place  as  Kingston  .in  that  ^ 
parish.  Held,  that  the  allegation  was 
referrible  to  venue,  not  local  description, 
and  therefore  the  mistake  was  inunaterial. 
Homer  y.Raymiond^  1  Mars.  363 ;  5  Taunt. 
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13.  In  trespass  for  breaking  and  enter-  I  is  a  misdescription.     Rastall  v.  Straltony 
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ing  a  house,  the  premises  were  laid  in  the 
parish  of  Clerkenwell.  It  was  proved 
that  Clerkenwell  consisted  of  two  parishes 
or  districts,  though  it  was  generally  known 
by  the  name  of  Clerkenwell.  Variance 
held  fatal.  Taylor  v.  Hoaman,  1  Moore, 
161. 

« 

VII.  Of  variance  in  the  decrip- 

TION    OF    STATUTES. 

(a)  General  rules. 

A  literal  misrecital  is  fatal.  Boyce  v. 
Whitaker,  Dougl.94;  or  mis-stating  the 
year,  as  four  instead  of  f6ur  &  five.  Rann 
V.  Greeny  Cowp.  474 ;  Dougl.  402. 

(b)  In  the  description  ofsL^S  Eliz.  c.  4. 

Describing  the  provision  against  abuse 
in  executing  writs  as  against  body  lands, 
andy  instead  of,  or  goods,  is  ffttal.  King  v. 
Marsadcy  6T.  R.  771. 

VIII.  Of  variance  in  the  descrip- 
tion  OF   COURTi   OF   JUSTICE. 

(a)  Assize  or  Nisi  Prius  court. 

1.  May  be  stated  as  held  before  both 
judges  of  assize,  or  the  one  who  actually 
presided.  Anmdell  v.  IFhitey  14  East,  2 1 6. 

3.  "  Acquitted  by  a  jury  in  the  court 
of  our  lord  the  king,  before  the  king 
himself  at/ Westminster,  before  the  chief 
justice/'  misdescribes  an  acquittal  before 
the  chief  justice  at  Nisi  Prius.  Woodford 
v.  Ashkyy  1 1  East,  508. 

(b)  Court  of  general  sessions* 

May  be  described  as  the  general  quarter 
sessions.    Buslnf  v.  IFats&Uf  2  Wils.  1050. 

(c)  Court'leet. 

**  Held  before  the  steward,"  instead  of 
the  deputy  steward,  is  a  misdecription. 
IFyvill  V.  Shepherd,  1  H.  B.  162  (debt  for 
an  amerciament.) 

(d)  Sheriffs'  court  in  London. 

May  be  stated  as  held  before  the  single 
sheriff  who  presided.  ArundeU  v.  White, 
I4£a8ty2i6.    . 

« 

IX.  Variance  in  the  description 

OF    LEGAL   PROCEEDINGS. 

(a)  In  debt  for  the  costs  of  defending  an 

action. 

Statement  that  is  was  brought  against 
plaintiff,  instead  of  himself  and  another. 


I  U.  B.  49 ;  etiam  Readshav>  v.  Wood,  4 
Taunt.  13. 

(b)  Statement  of  an  appearance  antecedent 
to  a  distringas,  to  a  plea  relying  thereon. 

A  misdescription  of  the  writ  to  which 
the  appearance  was,  is  fatal  on  nul  tiel 
record  of  the  appearance.  Myers  v.  Kent, 
2.  N.  R.  463. 

(c)  In  the  descriptiqn  of  the  trial  of  a 

cause. 

The  day  of  trial  is  immaterial.  Rex  v. 
Payne,  9  East,  158. 

(d)  In  the  description  of  a  judgment, 

(d  1)  In  relation  to  the  term. 

A  misdescription  of  the  t^rm  in  which 
it  was  given,  is  fatal,  when  averred  with 
a  prout  patet.     Rastall  v.  Straton,  i  H, 

B.  49. 

(d2)  Against  txvo. 
Supra,  (a) 

(d  3)  In  relation  to  names  and  additions. 

Judgment  against  A.  B.  Earl  of  X,  as 
such,  is  misdescribed  as  against  A.  B. 
commonly  called  Earl  of  X.  Blackmore 
V.  Flen^ng,  7  T.  R.  447,  n. 

(d  4)  In  relation  to  the  day. 

The  day  of  an  acquittal  need  not  be 
proved  as  laid,  unless  averred  with  a  prout 
patet.  Purcell  v.  Macnamara,  9  East, 
157 ;   overruling  Pope  v.  Foster,  4  T.  R. 

590- 

(d  5)    Description  of  a  judgment  of  nil 

capiatur. 

"  He,  &c.  be  in  mercy"  is  not  mis- 
described,  as  ''  he  and  his  pledges  to 
proseci^te  be  in  mercy,"  Judge  v.  Morgan, 
13  East,  547- 

(d  6)   Description  of  a  judgment  in  scire 

facias. 

Is  misdescribed  as  one  to  recover  in- 
stead of  to  have  execution.  PhiUipson  v. 
Mangles,  11  East;  516. 

(e)   In  the  description  of  an  arrest  for 

treason. 

Arrest  **  on  suspicion,"  is  misdescribed 
as  "on  a  charge"  of  treason.  Belly. 
Byrne,  13  East,  554. 


97» 


VARIANCE. 


(f)  Ih  the  description  of  a  Simmons  tp 

serve  on  a  jury  in  a  court-leet* 
Is  misdescribed  as  one  to  sexve  ob  the 
jury  of  the  court-leet  and   court-baron. 
Gery  v.  Wheatley,  i  H.  B.  163  n.  (debt 
for  sunercUunent.) 

(g)  In  the  description  of  an  arrest  under 

process  from  the  sheriff d  court  of 
London. 

May  be  described  as  made  by  virtue  of 
the  plaint.  Arundellv.  White^  14  Eaat, 
216. 

(h)   In  the  description  of  a  meeting  of 
magistrates  for  a  division, 

SembU^  may  be  described  as  for  the 
division  of  X,  a  place  within  the  division. 
Reg  V.  Som^mry^  4  T.  {I.  451.  ' 

(ji)    In  the  description  of  a  supersedeas  in 

bankruptcy. 

Writ  superseding  a  commission  against 
A,  as  surviving  partner  of  Edward  Darby, 
is  misdescribed  as  one,  &c.  of  Edmund 
Darby.  Matthews  v.  Dickensony  7  Taunt. 
399;  1  Moore,  104. 

X.    Variance  in  the  description 

OF    A   CUSTOM. 

(a)  General  rule. 

Misdescription  of  a  general  custoiti  is 
immaterial,  being  surplusage.  Stokes  v. 
Mason^  9  East,  494. 

XL  Variance  in  the  description 

Of  A  PREaCRIJPTJON. 

(a)  General  rules. 

1.  A  ^totem^nt  exceeding  the  truth  is 
a  misdescription.  Morev:o6d\.  Wood,  4 
T.  B.  157.  One  falling  short  of  it,  is 
jaot  Corporation  qf  Tewkesbury  v.  Brick- 
nelly  1  Taunt  142.  Its  extent  h  mea- 
sured by  the  usage.  Ballard  v.  Dyson^  I 
Taunt.  379. 

«.  A  ^^ition  RBoexed  to  it,  if  sub- 
sequent, need  not  be  stated.  Brook  v. 
Willet^  :2  JH.  B.  224. 

XII.   MlS€ELJ.ANE0U3  CASES* 

(a)  Of  describing  a  manor  that  has  ceased 
to  be  such  fixan  4rf^t  ^f  freehold 
tenants. 

May  be  described  as  suqb,  in  claiming 
nxistiiig  rijghta  appuctenai»t4Jb^reto.  J&oane 
V.  Irelandy  10  East,  ,359. 


(b)  Of  describing  an  incorporeal  righf  as 

appurtenant. 

When  enjoyed  under  a  liceace  (tlud  auk- 
veyance  being  void,  e.  gr.%  it  icanoot  be 
claimed  as  by  reason  of  the  poesessiop  of 
land.    Fentiman  v.  Smithy  4  East,  107. 

(c)   Of  describing  a  right  of  way. 

1.  If  the  terminus  ad  quem  has  become 
extinct  by  unity,  tlie  way  cannat  be 
claimed  as  leading  to  it;  if  at  all,  it 
must  be  claimed  as  towards  it.  Wright 
V.  Rattray,  1  East,  377. 

2.  Leading  '^from'  maybe  construed 
inclusively.  Philips  v.  PavieSy  2  Anst. 
572. 

(d)  Of  describing  a  highway  as  a  terminMs. 
"  Public  highway"  is  a  generic  term, 
including  eyery  species.  JlunY.Ormond, 
8  East^  4. 


(e)  Of  describing  a  payment  by  or  to  a^ 

agent  or  trustee. 

1.  If  issue  be  joined  generally  and 
without  referenc.e  to  the  Annuity  Act  (1.  e. 
without  the  allegation  within  me  true  m- 
tent  of  the  act,  &c.)  on  an  averment 
that  the  consideration  was  paid  by  A; 
proof  that  it  was  paid  by  his  agent,  sup- 
ports the  issue.  Coare  v.  Giblett^  4  East, 
85.     See  743,  (b  15.) 

2.  Where  it  is  material  to  prove  that  a 
paynient  wa^  made  on  a  particular  day, 
and  issue  is  joined  on  that  fact ;  proof 
that  the  money  was  paid  on  that  d^j  to  a 
trustee,  to  be  paid  over  to  the  party  en- 
titled, OKI  performance  by  him  of  9,  certain 
condition,  with  proof  of  such  performance, 
supports  the  issue.  Coare  v.  Gtbtett,  4 
East,  85.    See  743,  (b  15.) 

(f)  Of  descnbifig    a   tefu/er   demanding 

change  m(d  dedncliions  for  property 
tax. 

Is  znisdescribed  as  an  absolute  tender. 
Robinson  v.  Cooky  6  Taunt  336. 

(g)  Of  describing  the  gregt  md. 
May  ataU  be  ^iescribed  ^  the   ^^nsX 
seal  of  Great  Britain.     Rex  v.  BuUook^  1 
Taunt  71. 

(h)  Of  describing  the  4ifiQers. of  a  iownskiD 
xohere  thereitre  sffsteral 
the  parish. 

Ip  a  p«pniib  consiatiog  of  aevecai  town- 
^ps,  ^c  officers  of  a  aii^  township 
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are  veil  deicribed  as  the  churchwardens 
thereof,  if  they  have  always  heen  known 
hy  that  name.  Stead  v.  Heaton^  4  T.  R. 
669- 

(i)    Of  describing  a  corporate  assembly. 

The  mayor,  aldermen,  and  commons  in 
common  council  assembled,  are  not  suffi- 
ciently described  as  the  mayor  and  com- 
monalty and  citizens,  though,  in  fact,  the 
latter  include  the  former.  Rex  v.  Croke, 
Cowp.  29. 

(k)   Of  describing  costs. 

May  he  described  as  damages.  Pkii- 
lips  V.  Eacony  9  East,  298. 

(I)  Of  the  entirety  ^  a  plea, — in  general. 

Proof  of  any  part  amounting  to  a 
defence,  is  sufficient  Spilsbmy  v.  Miccle- 
tkvaaiiey  1  Taunt.  146. 

(m)  Of  the  exclusive  import  of  a  plea^ — 
y  nonrjoinder  of  co^ontractors. 

It  imports  that  those  named  alone 
contracted.  Godson  v.  Goody  6  Taunt. 
587 ;  S.  C.  2  Mars.  299. 

(n)  Other  cases. 

1.  An  averment  that  the  freighter  of-  , 
fered  to  send  a  cargo  alongside,  but  that 
the  master  refused  to  receive  it  there,  and 
discharged  him  from  sending  it  alongside, 
is  not  proved  by  an  acknowledgment  of 
the  master,  that  the  freighter,  though 
willing  to  send,  was  prevented  by  an 
embargo.  Sjoerds  v.  Luscombe,  16  East, 
201. 

2.  An  indictment  for  a  libel  averred 
that  persons  engaged  in  certain  outrages 
had  been  reputed  to  act  under  the  direc- 
.tion  of  some  supposed  and  unknown  per- 
son called  General  Ludd.  The  evidence 
in  support  of  this  averment  proved  that 
General  Ludd  was  merely  an  imaginary 
fictitious  person,  set  up  for  the  purposes 
of  a  plot.  Taking  the  averment  to  mean 
that  such  a  person  existed,  the  evidence 
bears  it  out,  for  he  had  an  existence, 
namely,  an  ideal  one.  Rex  v.  Sutton,  4 
M.  &  S.  532. 

3.  Averment  thatt  plaintiff  owed  no 
j«Qt  to  J.  P.  for  certain  premises,  is  not 
supported  by  evidence  that  the  defendant 
covenanted  to  pay,  in  discharge  of  the 
plaintiff,  the  rent  that  should  become  due 
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to  J.  P.  for  thoae  premises^    Siurgesp  v. 
Farrittgton^  4  Taunt  614. 


VENDOR  AND  PURCHASER. 

First. 

[A]  J»  relation  to  the  sale  of  Real  Pro- 

perty. 

I.  Relative  to  the  suEPtciENCT 

OP   THE   vendor's   TITLE. 

(a)  A  title  vaKd  at  law,  but  invalid 

in  equity y  p.  982. 

(b)  A  title  good  only  by  a  presump- 

tion, lohkh  may  be  rebutted, 

p.  9^2. 

(c)  A  title  acquiredy  ifter  notice  of 

intention  to  rescind,  for  a 
supposed  defect,  p.  982. 

U.  Relative  to   implied   terms 

AND   conditions. 

(a)  Oil  a  sale  (^parcel, — that  ven- 

dee shall  have  the  title  deeds, 
p.  982. 

(b)  On  agreement  to  grant  a  lease, 

— to  shew  title  to  thefecyond 
deliver  an  abstract,  p.  982. 

(c)  On   the  part  of  a  lessee  re- 

strained  from  assignment, — 
to  obtain  lessor's  consent,  p. 


(d)  Oil  the  sale  by  one,  mistakenly 

supposing  himself  entitled  as 
personal  representative,'^-^ 
far  tUk  4is  Mci,  p.  982. 

(e)  On  a  sale  to  a  joint  devisee  for 

sale,  p.  982. 

III.  CONBTIIIJCTION     OP     COVENANTS 

AND    CONDITIONS. 

(a)  Condttionfor  avoidance,  on  de- 
fadt  of  other  party,  p.  982. 

IV.  CoVEIiANTS  RUNNING  WITH  THE 

LAND.    (See  Covenant.) 
(a)  For  title  on  a  grant  in  fee,  p. 
98a. 

V.    RiGJITS   OP   THE   VENDOR. 

(a)  On  refusal  by  vendee  to  com- 
plete the  purchase,  p.  982. 

Q>)  On  rescission  of  the  fwrchtue, 
p.  9^3. 
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VI.  Rights  of  vendee. 

(a)  In  r^elatian  to  titkj — mkether 
paramount  the  vendor,  p. 
982. 

(b)"  To  an  abstract  delivered,  p. 
983. 

(c)  To  a  conveyance  delivered  as 
an  escrow,  and  afterwards 
pledged  by  the  vendor, 1^,^%^, 

VIL    Of  actions  between  vendor 

AND    VENDEE. 

(a)  By  the  vendor, 

(a  1)  Declaration,  — averment 
of  title,  p.  983. 

(a  2)  Evidence,^^roof  of  Q^^ 
series  of  assignments, 

p.  983. 

(b)  By  the  vendee, 

(b  1)  Declaration, — on  a  cove- 
nant against  interrup- 
,  tion  by  the  vendor,  p. 

983. 
(b  2)  Measure  of  damages, — 

remuneration  for    the 

loss    of    the    bargain, 

through  defect  of  title, 

P-983. 

r 

Secondly. 

[B]  In  relation  to  the  sale  of  Personal 
Property  (except  in  relation  to 
stoppage  in  transitu.) 

I.  Sale  when  complete. 

(a)  General  rules,  p.  983. 

(b)  Where  preUmmary  acts  are  re- 

quisite. 

(b  1)  Rule  on  this  subject,  p. 
984. 

(b2)  In  relatimt  to  the  case 
where  a  chattel  is  made 
to  order^  p.  984. 

(b  3)  Examples^  p.  984*  - 

(c)  Criterion  to  determine  whether 
'    a  delivery  has  been  made,  £t 

vide  infia,{C]  VI.  (b) 

(d)  Of  symbolical  delivery,  p.  984. 

(e)  Of  part  delivery,  p.  984. 

(f)  Of  delivery  to  a  carrier,  p.  984. 

(g)  Of  delivery  to  a  wharfinger, 

P-  985- 
(h)  By  an  unqualified  delivery  to 
a  captitin  0/0  vessel,  p.  985. 


(i)  By  assent  of  a  bailee  in  po9^ 
session,  p.  985. 

(k)  Where  the  quality  is  to  be  ap- 
proved  on  such  a  day,  p.  985. 

II.  Contract  of  sale. 

(a)  Whether  a  sale  or  pledge,  p. 

985. 

(b)  Mutuality  of  obligation,    how 

far  essential  to,  p.  985. 

(c)  Implied  terms  and  conditions 

of. 
(c  i)  In  relation  to  quality,  p. 

985. 
(c  2)  In  relation  to  title,  p.  985. 

(c  3)  On  the  sale  of  a  medicine, 

.  —  that  the  vendor  ivould 

not  make  or  vend  it^  p. 

985. 

(d)  Of  sales  by  a  broker. 

(a  i)  Of  variance  between 
bought  and  sold  notesy 
p.  986. 

(e)  On  the  entirety  of  the  contract' 
(e  1)  In  relation  to  p(^mentf 

p.  986. 

(f)  Construction  of  the  contract, 
(f  1)  In  the  case  of  an  alter- 
native as  to  payment, 
p.  986. 

(f  2)  In  the  case  of  an  exten- 
sion of  time  for  receiv- 
ing and  delivery,  p.  986. 

(f  3)  Obligation  to  supply  the 
article  from  the  ship 
named,  p.  986. 

(f4)  Obligation  to  deliver  from 
the  place  named,  p.  986. 

(f  5)  Obligation  to  deliver  the 
exact  quantity  (in  the 
case  of  the  sak  qfCam- 
peacl^  logwood,)  p,g^, 

(g)  Rescission  of  the  contract, 
(gi)  General  rules,  p,g^. 

(g  2)  Where  a  trial  is  allowed^ 

'    p.  987. 
(g3)  By  one  party  accepting 

an  offer  by  the  other  to 

rescind,  p.  987. 

(g  4)  By  waiver  of  the  contract  ^ 

"^what  considered  as, 

P-987. 
(g5)  From  defect  of  titky  p. 

987. 
(g  6)  By  alteration  in  the  sait 

note,  p*987. 
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(g7)  From  the  purpose  for 
^ohich^  Sfc.  having  be- 
Cf/me  impracticable y  p. 

'         987. 

III.  Relative  to  payment. 

(a)  On  a  rea^-money  bargain, — 
waiver  if  right  to  prompt 
paymtnt  by  deHveryyp.gST. 

Q))  Ona  bargain  for  a  biilj^bad 
bill  whether  considered  as 
payment,  p.  987. 

IV.  Relative  to  the  vendor. 

(a)  Who  considered  as, — in  a  par^ 
ticular  case,  p.  987. 

V.  Relative  to  the  vendee. 
(a)  Who  considered  as, 

(a  1)  The  cestui  que  use,  under 

circumstances,  p.  988. 
(a  2)  On  a  transfer  by  the  ven- 
dee to  a  third  person, 

p.  988. 
(a3)  (m  a  pnrchase  by  one 
if  two  traders  trading 
jointly  and  separatefy,  \ 
p.  988. 
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VI.    Or  actions  between  vendor 

AND    VENDEE. 

(a)  By  the  vendor. 

(a  1)  Evidencey^-proqf  of  the 
dishonour  of  a  bill 
given  in  payment,  on 
whom  thrown^  p.  988. 

'   (b)  By  the  vendee. 

(b  i)  Declaration  in  an  action 
for  non- delivery,—^- 
averment  of  price,  whe- 
ther requisite,  p.  988. 

(b  8)  Declaration  in  an  action 
for  non- delivery,'^-' — 
averment  of  price,  by  re- 
ference, p.  988. 

(b  3)  Declaration  in  an  action 
for  non-delvoery,^^-^^ 
averment  of  readiness 
to  accept,  p.  988. 

(b4,)  Declaration  in  an  action 
for  deceit, — averment 
of  scienter,  p.  988. 

(b5)  Evidence,^^  of  readiness 
to  accept  from  a  de- 
mand by  a  servant, 
P-9«8. 

YOL.    XI. 


VII.   MISCELLANEOUS. 

(a)  €f  the  vendo/s  duty  to  insure , 

pursuant  to  a  carrier's  no- 
tice, p.  988. 

(b)  Sale,    whether  invalidated  by 

the  want  of  a  revenue  .li- 
cence in  the  vendor,  p.  988. 

Thirdly. 
[C]  Of  Stoppage  in  transitu. 

I.  The  nature  of  the  right  de- 
fined. 

(a)  Is  founded  on  equitable  princi- 

ples, p.  989. 

(b)  The  relation  of   vendor  and 

vendee  is  essential  to  its  ex- 
ercise, p.  989. 

II.   Of  the    party    entitled    to 

EXERCISE  the   RIGHT. 

(a)  A  purchaser  upon  his  own  cre- 
dit for  another,  p.  989, 

III.  When  allowable. 

(a)  On  the  venders  insolvency,  p. 

989. 

(b)  Where  notes  given  inpayment 

prove  bad,  p.  989. 

IV.  Whether   affected    by    the 

RIGHTS   OF   third    PERSONS. 

(a)  A  carriers  lien  for  his  general 
balance,  p.  989. 

V.    A   STOPPAGE   DEFINED, 

(a)  In  particular  instances,  p.  989. 

VI.  Relative  to  the  determina- 
tion OF  THE  transit. 

(a)  By  arrival,  and  what  is,   p. 

989- 

(b)  By  delivery,  and  what  is.    £t 

vide  supra,  [B]  I  (c),  p*  990. 

(c)  By  delivery  to  an  agent,  p. 

990. 

(d)  By  delivery  on  board  a  char- 

tered ship,  p.  990. 

(e)  By  acts  of  dmninion,  p*990. 
(0  By  part  payment,  p.  990. 

■ 

(g)  By  a  re-sale,  p.  990. 
Z 
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(h)  By  transfer  of  a  hUl  of  lading y 

P-990. 
(i)  By  bankruptcy^  p.  990. 

(k)  By  delivery    to  a    workman j 
'p-991. 


First. 

[  A  ]  In  relation  to  the  sale  of  real  Pro- 
perty. 

I.  Relative   to    the    sufficiency 

OF  the  vendor's  title. 

(a)  A  title  valid  at  law,  hut  invalid  in 

equity. 

Is  insufficient.  Maberly  v.  RobinSy  1 
Mars.  258 ;  5  Taunt.  622,  625 ;  Elliot  v. 
Edxjcardy  3  B.  &  P.  181 ;  accord.  Alpass 
V.  Watkins,  8  T.  R.  516,  contra. 

(b)  A  title  good  onlu  by  a  presumption, 

which  may  be  rebutted. 

Is  insqfficient.  Barnwell  v.  Harris,  1 
Taunt.  430. 

(c)  A  title  acquired,  after  notice  of  inten- 
tion to  rescind,  for  a  supposed  defect. 

Is  insufficient.  Bartlettv.  Tuchin,  i 
Man.  583;  6  Taunt  959. 

II.  Relative  to  implisd  termb  and 

CONDITIONS. 

(a)  On  a  sale  of  parcel, — that  vendee  shall 

have  the  title  deeds, 

Semble,  no  implkatioa  to  that  effect 
arises.  Yea  v.  Field,  2  T.  R.  708.  See 
Mortgage. 

(b)  On  agreement  to  grant  a  lease, — to 

shew  title  to  the  fee,  and-  deliver  an 
abstract, 

Semble^  no  implication  to  that  effect 
Arises.     Temple  v.  Brown^  6  Taunt.  60. 

(c)  Om  the  pisrt  of  a  lessee,  restrained 
from  assign^mentj — /o  obtain  lessor* s 

consent. 

An  implication  to  tha^  effect  anses- 
Uoyd  V.  CrMp,  5  Taunt.  249. 

(d)  On  the  sale  by  one,  mistakenly  supposing 

htmse^  entitled  as  personal  repre- 
stntatvGe,—for  tkle  as  such. 

Implication  to  that  effect  arises.  Cripps 
V.  Reade,  6  T.  R.  606. 


(e)  On  a  sale  to  a  joint  deioiseefor  sale. 

Two  closes  are  devised  to  trustees  to 
sell  and  divide  between  A^  one  of  the 
trustees,  and  B.  it  is  agreed  between 
the  parties  that  A.  shall  become  pur- 
chaser; whereupon  each  close  is  valued 
at  a  separate  sum,  which  is  paid  by  A, 
minus  l^is  share,  and  paid  over  to  B :  the 
conveyances  are  executed  by  one  trustee 
only,  and  the  title  to  one  of  the  closes 
proves  defective.  Held,  that  A.  might 
retain  the  other  close,  ^d  sue  B.  for  a 
pioportionable  part  of  the  money  paid 
by  action  of  money  bad  and  received. 
Johnson  V.  Johnson,  3  B.  &  P.  162. 

III.  Construction  of  covenants 

AND  conditions. 

(a)  Condition  of  avoidance,  on  default  of 

either  party. 

Is  not  available  for  the  defaulter.  Ro- 
berts V.  Wyatt,  2  Taunt.  268. 

IV.  Covenants  uunning  with  thi 

land. 

(a)  For  title  on  a  grant  in  fee. 

Runs  with  the  land,  e.  gr.  to  a  devisee^ 
Kingdon  v.  Nottle,  4  M.  ^  S.  53. 

V.  {tlGHTft  01?  the   VBVDOtt. 

(a)  Oft  refusal  by^  vendee  to  complete  the 

purchase, 

WherQ  the  purchaser  of  a  larm  refiises 
to  accept  a  regular  assignment,  or  to 
return  the  lease  which  had  been  delivered 
to  him  to  prepare  one,  the  vendor  may 
have  trover  for  it  Parry  v.  Frame,  2 
B.  &  P.  460. 

(b)  On  rescissiou  of  the  purchase* 

Wbete  a  sale  is  rescinded,  from  the 
vendoi^s  negbct  to  maka  a  good  title,  he 
cannot  sue  the  vandea  who  had  been  let 
into  poasession  for  tho  use  and  occupt- 
tion  antecedent  to  the  rescission,  at  least 
he  cannot)  if  he.  has  had  the  use  of  the 
purchase-moBey  in  the  interim  (or  such  a 
proportion  as  wkence  he  might  have 
gained  an  e^valent  to  the  benefit  re- 
sukiag  from  the  OGCOpatioa.^    Kirtkmd 

V,  Pmauett,  a  Taunt  145. 

V(  Rights  ot  yen  bee. 

(a)  In  relation  to  titk, — whether  para- 
momU  the  vendor, 

1 .  A  party  canniDt  be  tti  abetter  situation 
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ikin  him  from  wh<mi  he  derives  his  title. 
Bhth  V.  fV^rigkt,  t  T.  R.  380. 

SI.  If  one,  knowing  of  a  judgment  (or 
decree)  pmchafle  though  f«r  a  valuable 
consideration^  tike  purchase  is  fnu|dulent, 
and  void  against  the  judgment  creditor. 
t)ougL  88. 

Q})  To  an  abstract  delivered. 

Where,  under  a  sale  conditibned  to  be 
ymA^  a  the  veodor  cannot  make  a  good 
tido,  an  abstract  of  his  title  is  deUvered 
io  the  vendee,  the  vendee  hae  a  right  to 
febm,  and  may  have  trover  lor  it  against 
Hie  vendor,  until  the  matter  is  settled 
past  dispute.  Roberts  v.  Wyait^  d  Taunt 
e68. 

(c)  To    a   conveyance  delivered   as    an 
escrow,  and  afterwards  phdged  by 

A.  sells  an  estate  to  B.  who  pays  part 
of  the  purchase  money,  and  the  title 
deeds  are  deposited  with  C.  to  be  delivered 
up  to  B.  when  he  f9^  the  feddue.  A. 
gets  possession  of  thea^  again,  and  pledges 

Sem  to  D.  for  a  valuable  consideration. 
eld»  that  B,  on  tendering  the  remainder 
of  the  purchase  money,  is  entitled  to  re- 
cover Uie  deeds  from  D.  Hooper  v.  Rams- 
bottom^  1  Mars.  414 ;  6  Taunt  12. 

VII.  OV  MfEWm    BXTWKSir    VSKDOR 
A»D   VSN1>£B. 

(a)  fiy  the  vendor, 
(a  1)  Declaraiim^ — avermeid  of  tHk, 

1.  In  an  action  on  an  agreement  to  de* 
liver  possession  of  certain  premises,  sub- 
ject to  the  forfeiture  of  a  stipulated  sum, 
on  failure  by  either  party,  the  person  who 
£a8  to  deliver  possession,  cannot  suppdrt 
ah  action  for  the  fbr&iture,  although  he 
aVef  a  r^atdlness  to  deliver  possession, 
without  shewing  in  his  declaration  a 
possessoiy  tide.  Luxton  v.  Robinson, 
DougL  620. 

9.  In  assumpsit  for  the  purchase  mo- 
ney of  an  estate,  where  the  condition  of 
B^k  was  to  pay  on  or  before  the  24th  of 
J\ine,,oh  having  a  good  title;  the  plain- 
fitf' averred  tha^t  he  was  seised  in  fee,  and 
miMe  a  tiUe  good  and  satisfactory  to  the 
defendant  before  the  24th  of  June.  Held 
«uflGkienty  without  further  particularianng 


the  title.  Martin  v.  Smith,  ft  Smith,  543 ; 
6  East,  665- 
3.  See  239,  r.  (a) 

(a  4)  Bvidencey-^proqfofa  series  of  assign- 
ments. 

Where  the  vendor  of  premises,  de- 
ducing his  title  through  vamus  assign- 
ments^ sues  the  vendee  for  not  completing 
the  purchase,  each  assignment  must  be 
proved,  and  not  merely  Uie  immediate 
assignment  to  himself.  Crosby  v.  Percy, 
1  Taunt  366,  n. 

(b)  By  the  vendee* 

(b  1)  Declaration, — on  a  c&oenant  against 
interruption  by  the  vendor. 

In  declaring  for  the  breach  of  a  cove* 
nant  against  the  lawM  interruption  of  die 
tovenantor,  it  is  sofBcient  ff  it  appear  thait 
the  entry  was  under  an  assertion  of  title, 
without  exjM^ssly  averring  that  it  was 
OMde  with  thsit  intent.  lAayd  v.  Tomkies, 
t  T.  R.  671. 

(b2)  Measure  of^  damages, — remunero' 
tionfor  the  loss  of  the  bargain^ 
through  defect  of  title. 

Upon  a  contract  for  a  purchase,  if  the 
title  proves  bad,  and  the  vendor  is  without 
fraud  incapable  of  making  a  good  one, 
the  purchaser  is  not  entitled  to  any  da- 
mages for  the  supposed  goodness  of  the 
bargain,  which  he  concludes  he  has  lost. 
Flureau  v.  Tkomhtll,  2  Blk.  1078. 

Secondly. 

[B}  hi  rtluiion  to  the  sale  ef  Personal 
Property,  (except  •*  relation  to  stop* 
pafgein  transitu,)^ 


I.  Sale,  when  c6tfPi.STE. 
(a)  Oenerdttuks, 

1.  When  goods  are  sold,  if  nothing  re- 
mans to  be  done  on  the  part  of  the  seller, 
as  between  him  and  the  buyer,  before  the 
artide  is  to  be  delivered,  die  property  hais 
pa^teed.  Whitehxmse  v.  Frost,  12  £ast, 
614. 

2.  Whi^re  nothitig  remains  to  be  per- 
fbrmed  by  the  vendor,  the  circumstance 
of  the  goodd  remaining  in  hisr  possession 
by  elation  ofttie  vendee,  will  not  prevettt 
the  property  vesting.  Rugg  v.  SDneft, 
II  Ea^t,  no. 
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(b)  Where  preliminary  acts  are  requisite. 
(b  i)  Rule  on  this  subject. 

If  by  the  terms  of  a  contract  of  sale, 
farther  acts  touching  the  thing  sold,  are 
to  be  done  by  the  vendor,  to  the  per- 
formance of  which  it  is  necessary  that  he 
have  dominion  over  the  property,  the  pro- 
perty in  the  thing  sold  does  not  vest  in  the 
vendee  until  the  acts  are  performed.  As 
where  the  weight  of  the  commodity  is  to  be 
ascertained,  or  parcel  of  a  gross  commo- 
dity separated  from  the  bulk.  Hence, 
where  A.  having  about  18  tons  of  flax, 
lying  in  mats,  of  unequal  or  not  ascer- 
tained weight,  at  B.'s  wharf,  sold  *'*'  ten 
tons,  at  118/.  per  ton,  to  C,  the  amount 
to  be  paid  by  C.'s  acceptance  at  three 
months  from  this  day,''  and  gave  the 
vendee  an  order  on  B.  for  ten  tons ;  C. 
stopped  payment  before  B.  had  weighed 
off  the  quantity.  Held,  that  A.  might 
stop  tit  transitu^  and  countermand  the 
delivei^,  since  the  symbolical  delivery  by 
an  order  on  the  wharfinger,  was  incom- 
plete, the  commodity  not  being  in  a  de- 
liverable state.     Busk  v.  Davis^  3  M.  & 

s.  397. 

(b  3)  In  relation  to  the  case  where  a  chattel 
is  made  to  order. 

• 

Where  a  chattel  is  made  to  order,  the 
property  therein  is  not  vested  in  the 
(quati)  vendee,  until  finished  and  deli- 
vered, though  he  has  paid  for  it.  Muck- 
low  V.  Mangles^  1  Taunt  318. 

(b3)  Examples. 

1.  A.  possessed  of  40  tons  of  oil  in  one 
cistern,  sold  10  tons  to  B»  who,  before  it 
was  measured  off,  sold  the  same  to  C. 
and  gave  faini  a  written  order  upon  A.  to 
deliver  it  C.  took  the  order  to  A,  who 
wrote  thereon  '^  accepted."  The  delivery 
is  thereby  complete.  fVhitehouse  v.  Frost, 

12  East,  614. 

3.  Where  the  custom  of  the  trade  on 
•the  sale  of  oil  was,  for  a  cooper  employed 
by  the  seller  to  search  the  casks,  and  for 
a  broker  on  behalf  both  of  buyer  and 
seller,  to  attend  to  make  a  minute  of  the 
foot-dirt  and  water  in  each  cask  (for 
which  an  allowance  is  made)  and  for  the 
casks  to  be  then  filled  up  at  the  seller's 
expense,  and  so  delivered; — ^the  property 
does  not  pass  until  these  circumstances 
have  taken  place.      Wallace  v*  Breeds, 

13  East,  522. 

3.  Sugars  contracted  to  be  sold  at  a 


price  per  cwt  cannot  be  recovered  by 
the  vendee  in  trover,  until  selected  and 
weighed  off.  Austen  v.  Craven,  4  Taunt 
644. 

4.  A.  purchases  from  the  defendant  a 
quantity  of  oil,  which  was  not  to  be 
drawn  off,  but  by  agreement  was  to  remain 
undivided  in  the  defendant's  cisterns,  and 
for  which  A.  was  to  pay  a  weekly  rent  for 
warehouse-room.  A.'s  bill  for  the  oil 
being  dishonoured,  and  he  become  bank- 
rupt; held,  that  die  oU,  not  having  been 
severed  from  the  defendant's  stock,  this 
did  not  amount  to  such  a  delivery  as  wouU 
entitle  the  assignees  of  A.  to  have  trover 
for  it  White  v.  Wilks,  1  Marsh.  2 ;  5 
Taunt  176. 

x)  Criterion  to  determine  whtther  a  deli' 
.    very  has  been  made. 

The  criterion  to  determine  whether 
there  has  been  a  dehvery  on  a  sale,  is  to 
consider  whether  the  vendor  still  retains, 
in  that  character,  a  right  over  the  pro- 
perty.    Goodall  V.  Skelton,  2  H.  B.  316. 

(d)  Of  symbdkal  delivery. 

Where  to  a  transfer  of  .property  a  deli- 
very is  essential,  the  commodity  must  be 
in  a  deliverable  state,  or  a  symbolical  de- 
livery will  be  ineffectual.  Busk  v.  Dams, 
2  M.  &  S.  397. 

(e)  Of  part  delivery. 

1.  Where  a  part  of  the  goods  sold  by 
an  entire  contract,  *has  been  taken  posses- 
sion of  by  the  vendee,  that  shall  be  deemed 
a  taking  possession  of  the  whole.  Slubty 
V.  HeyxDord,  8  H.  B.  504 ;  Hammond  v. 
Anderson,  1  N.  R.  69. 

3.  The  delivery  of  part  of  an  entire 
quantity  of  goods  contracted  for,  is  not  a 
virtual  delivery  of  the  whole,  so  as  to  vest 
in  the  vendee  the  entire  property  in  the 
whole,  where  some  act,  othtfr  than  pay- 
ment of  the  price,  is  necessary  to  be  per- 
formed in  order  to  vest  the  property. 
Hanson  v.  Meyer,  6  East,  614 ;  3  Smith, 
670. 

(f)  Of  delivery  to  a  carrier* 

Where  goods  are  sent  to  order  by  a 
carrier,  the  carrier  receives  them  as  the 
vendee's  agent.  Vale  v.  Et^le,  Cowp. 
t94 ;  even  though  not  named  by  him,  and 
so  the  property  is  vested  in  the  vendee,  on 
delivery  to  the  carrier.  Dutton  v.  SoUt- 
monson,  3  B.  &  P.  582. 
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(g)  Ofdelktry  to  a  viharfinger. 

A  delivery  to  a  wharfinger,  to  be 
shipped  in  due  course  to  order,  charges 
the  vendee.  And  if  the  vendor  writes, 
upon  the  wharfinger's  assertion,  that  the 
goods  will  go  by  a  particular  vessel ;  on 
non-arrival  thereby,  the  vendee  is  bound 
to  apprize  the  vendor,  at  the  risk  of  the 
consequences.    Cooke  v.  Ludiaw^  3  N.  R. 

(h)  By  an  unqualified  delivery  to  a  captain 

<^a  vesaeL 

A.  consigns  goods  to  B.  abroad,  and 
orders  a  cargo  in  return,  for  which  he 
sends  his  own  ship.  The  return  cargo  is 
delivered  to  A/s  captain,  B.  stating  it  to 
be  on  A.*B  account  as  A.'s  own  goods, 
and  to  be  delivered  to  A.  The  return 
cargo  consisting  of  more  goods  than  the 
proceeds  of  those  consigned  to  B,  B.  draws 
bills  on  A.  for  the  di^erence,  which  he 
•ends  to  his  agent  with  a  bill  of  lading 
drawn  in  blank,  and  desiring  the  agent, 
in  case  of  A.  s  refusal  to  accept  the  bills, 
to  indorse  the  bill  of  lading  to  C.  A.  re- 
fuses to  accept  the  bills,  and  the  bill  of 
lading  is  accordingly  indorsed  to  C.  The 
ship  arrives,  and  C. demands  the  goods 
as  indorsee  of  the  bill  of  lading;  the 
captain,however,  refuses,  and  delivers  them 
to  A,  who  deposits  them  with  D.  as  his 
warehouse-man.  D.  then  receives  notice 
from  B.  to  hold  the  goods  for  B.  as  his 
property.  Held,  that  though  the  goods 
might  have  been  delivered  to  the  captain, 
on  condition  of  A.'s  accepting  the  bills, 
yet,  that  as  no  such  condition  was  imposed 
at  the  time  of  the  delivery,  that  delivery 
was  complete,  and  vested  the  property  ab- 
solotely  in  A.  Ogle  v.  AthinsoUf  l  Mars. 
393 ;  5  Taunt.  759. 

(i)  By  aateni  rfa  haiUe  inpoMession. 

Sale  of  goods  is  complete,  upon  order  to 
wharfinger  to  deliver,  communicated  to, 
and  assented  to  by  him.  Lucas  v.  Dor- 
ncn,  7  Taunt  278 ;  1  Moore,  sg. 

(k)  Where  the  quality  is  to  be  approved  on 

such  a  day* 

Where  the  terms  of  sale,  as  expressed 
in  the  sold  note  sent  to  the  vendee,  and 
communicated  to  the  vendor,  are,  that 
the  quality  is  to  be  approved  on  such  a 
day;  the  contract  is  binding  on  both 
parties,  if  not  disaffirmed  before    that 


day  expires.     Humphries    v.   Carvalho, 
16  Ease,  45. 

II.   COKTRACT  OF  SALE. 

(a)  Whether  a  sale  or  pledge. 

A  broker  who  accepts  bills  of  exchange; 
not  for  the  specified  amount  of  a  cargo, 
but  for  a  gross  sum  generally,  on  the 
cargo  being  placed  in  his  hands  for  sale, 
is  pawnee,  not  vendee  thereof.  ShipLy 
V.  Kymer,  1  M.  &  S.  484. 

(b)  Mutuality  of  obligation^ — how  far 

essential  to. 

A  contract  of  sale  may  be  enforced 
against  the  vendee,  though  it  is  not  bind- 
ing upon  the  vendor,  from  his  not  having 
signed  it    Allen  v.  Bennet,  3  Taunt.  169. 

(c)  ImpUed  terms  and  conditions  of  . 
(c  1)  In  relation  to  quality. 

The  plaintiff  bought  saffron  of  an  in- 
ferior quality,  which  having  kept  six 
months  and  sold  part,  he  then  objected 
that  the  article  was  not  saffron.  Held,  that 
from  the  lapse  of  time,  and  inferior  price 
given,  the  inference  was,  that  the  article 
was  such  as  he  meant  to  purchase.  Prosser 
V.  Hooper  J  1  Moore,  106. 

(cs)  In  relation  to  title. 

The  rule  caveat  emptor  does  not  apply 
where  by  the  terms  of  the  contract  the 
buyer  is  not  called  upon  to  exercise  his 
judgment.  As  where  upon  the  sale  of  a 
commodity  by  weight,  the  parties  agree 
to  refer  it  to  a  third  person  to  ascertain  the 
weight;^  here,  if  he  is  mistaken  in  his 
estimation,  and  over-rates  it,  the  buyer 
may  recfover  back  the  excess  paid  beyond 
the  real  value.  Cojr  v.  Prenfice,  3  M.  &  S. 
344- 

(c  3)  On  the  sale  of  a  medicine^— that  the 
vendor  would  not  make  or  vend  it. 

A,  the  proprietor  of  a  medicine,  by 
indenture  assigned  to  B,  reserving  a  pro- 
portion of  the  profits,  with  a  covenant  not 
to  make  or  vend  it ;  B.  assigned  to  C ; 
and  afterwards  A,  reciting  the  originid 
indenture,  sold  his  reserv^  right  to  C, 
and  all  other  his  right,  &c.  in  the  medi- 
cine. Held,  that  an  implied  covenant 
between  A.  &  C.  was  thereby  raised,  that 
A.  would  not  make  or  vend  it.  Seddon  ▼. 
Senate^tS  East, 63. 
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(d)  OJmii€»h!f^hrok€r. 


(d  i)  Of  variance  between  bovgkt  and  sold 

notes. 
A. agrees  to  buy,  and  B.  to  sell  aquantity 
of  "  St  Petersburgh  clean  hemp,"  at  a 
cex:tain  price,  througb  the  medium  of  a 
broker,  who  acts  as  agent  for  both  parties. 
The  broker  delivers  a  bought  note  to  A, 
in  which,  by  mistake,  he  inserts  "  Riga 
Rhine  hemp,"  instead  of"  St.  Petersburgh 
clean  hemp,''  and  then  delivers  a  sale  note 
to  B,  stated  correctly  according  to  the 
original  contract.  Held  that  the  variance 
between  the  two  notes  was.  fatal,  and  no 
contract  arose.  Thornton  v.  Kempsfer, 
1  Mars.  355 ;  5  Taunt  786. 

(e)  On  the  entirety  of  the  contract 

(e  1)  In  relation  to  payment. 

If  goods  are  sold,  to  be  delivered  by  a 
certain  day,  the  vendor,  on  delivering  a 
portion  before  the  day,  cannot  sue  pro 
tanto.   Waddmgton  v.  Oliver ,  2  N.  R,  61. 

(0  Construction  of  the  contract.  . 

(f  l)  In  the  case  of  an  alternative  as  to 

payment. 

The  debtor  shall  have,Jiis  election  to 
take  the  longer  or  the  shorter  credit  for 
goods  sold,  with  an  alternative  of  six  or 
nine  months.  Price  v.  Nixon,  5  Taunt 
336. 

(f  a)  In  the  case  of  an  extension  of  time  for 
receiving  and  delivery. 

A.  puts  goods  up  to  auction,  one  of  the 
conditions  of  sale  being,  that  the  goods 
should  be  taken  away  at  the  buyer's 
expense  within  fourteen  days,  in  deSusU 
«f  which,  the  deposit  to  be  forfeited,  the 
goods  to  be  re-sold,  and  the  loss  ta  be 
made  good  by  the  purchaser  at  the  auction. 
B.  buys  the  goods,  and  a  bought  nobs  it 
then  entered  into,  with   this  clause, — 

fourteen  days  forreceiving  and  delivery. 


I  burgh  in  June  or  July  naxt,  and  the  ihip's 
name  declared  as  soon  as  known.  If  tJie 
ship  should  not  arrive  by  31  December, 
the  contract  to  be  void.**  On  5  Septem- 
ber A.  gives  B.  notice  that  the  50  tons 
were  shipped  in  the  Lively,  but  on  soth 
claims  the  right  (which  B.  denies)  of 
suppl3ring  the  deficiency,  if  any,  from 
another  ship.  The  Lively  arrives  on 
20  Sept  with  44  tons,  20  only  of  which  are 
delivered  to  B,  the  rest  being  ascribed  at 
St  Petersburgh  to  other  persoM.  Tbf 
remaining  30  tons  arrive  in  another  ship 
on  4  October.  Held«  1.  That  A.  was 
not  confined  by  the  contract  to  one  slup: 
—2.  That  ^e  notice  of  5  Sept  having 
proceeded  on  mistake,  he  was  not  pre- 
cluded from  supplyingthe  deficiency  by 
another  vessel: — ^3.  That  he  >vaa  only 
bound  to  deliver  to  B,  from  the  Lively,  so 
much  aa  was  ascribed  to  B.  Thornton  v. 
Simpson,  2  Mars.  267 ;  6  Taunt  556. 

(f  4)  Okigatkm  to  deHieer  from  ike  pkee 

namcsL 

Contract  for  the  sale  of  fifty  casb 
St.  Petersburgh  tallow,  at  72  s.  per  cwt 
''  warranted  ready  fbr  deliveiy  from  ship 
or  warehouse  by  1st  November.  To  ht 
weighed  or  taken  at  the  king's  landing 
scale,  &:c."  Held,  that  this  was  only  a 
general  undertaking  to  de!rver;  that  the 
words  "  from  ship  or  waiehouse,*  were 
immaterial;  and  therefore,  that  the  omis- 
sion of  diose  words  in  the  declaration  was 
not  a  fatal  variance. '  Thornton  f .  JontSf 
2  Mars.  287;  6  Taunt  58*. 

(f  5)  ObUgaiioM  #0  dtliver  tk€  tmKtpsm' 
tity  (in  the  com  ofthprsda  ofQtm' 
peashy  logwood*} 

A  contract  to  pmvhaie  so  many  teas 
of  Campeachy  logwood  at  so  much  per 
ton,  "  such  as  may  be  determined  other- 
wise, to  be  rejected,*'  ohlig^Hie  vendee 
to  accept  80  nuch  aa  psovea  of  thai  de- 


Held,  that  the  meaning  of  the  two  con-  :  scription,  and  at  die  contract  piaoe.   Gii» 


tracta  (the  conditions  of  sale,  and  the 
bpught  note,)  was,  that  the  £Murteen  daya 
should  be  allowed  to  the  purchaser  only. 
Hagedony.  Laing,  1  Macs.514.;  ^Taunt 
162. 

(f  3)  Obligation  to  supply  the  article  from 
the  ship  named, 

A.  agrees  to  sell  to  B.  ^  50  tonaof  St 
Petersburgh  sound  clea»  hem{»  at  59  L 
per  ton,  to  be  shipped  from  St.  Petsra- 


hamv.  Jackson,  i4Sait,498t. 

(g)  Rescission  of  the  contract. 
(g  1)  General  rulu, 
1.  Where  by  the  terma  of  a  contract  of 
sal^  the  vendee  may  rescind  it^  withimt 
any  acceptance  or  other  act  on  the  ven- 
dors part;  by  setuming  &e  thing  &oU» 
the  contract  is  rescinded,  thoegh  the  vee* 
dorieiuaeto.ieMiveit  ra»ctivv.Airrftf» 
I  T.  R.  133. 
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a.  Tbeconcuhreticeof  both  vendor  and 
^raadee  is  necessary  to  rescind  a  contract 
of  sale;  so  that  if  an  ofler  to  rescind  is 
made  by  one  and  rejected  by  the  other,  the' 
latter  cannot  afterwards,  and  after  the 
rights  of  third  persons  have  intervened,  by 
assenting  rescind  it ;  as  where  the  former 
becomes  bankrupt  in  the  interim.  Smith 
V.  Field,  5  T.  R.  402. 

(g  3)  Where  a  trial  is  alioiced, 

!•  Where  there  is  an  agreement  to  take 
a  horse  back,  if  on  tiial  he  shall  be  found 
feiiUy,  though  it  is  accompanied  with  an 
express  warranty,  yet  it  is  incumbent  on 
the  purchaser,  if  he  discovers  any  fault,  to 
me  due  diligence  In  returning  Ute  horse, 
for  a  trial  means  a  reasonable  trial.  Jdam 
v.  Richardiy  a  H.  B.  573. 

3.  Where  a  horse  is  sold  with  a  month's 
trial,  the  vendee  may  rescind  the  contract 
at  the  end  of  the  month,  though  in  the 
interim  he  was  desired  by  the  vendor  to 
return  him,  on  his  saving  that  he  disliked 
the  price.    Ellis  v.  Mortimer,  1  N.  R.  257. 

(g  3)  By  one  party  accepting  an  offer  by 
the  other  to  rescind. 

If  the  vendor  of  goods  accepts  an  offer 
previously  made  by  the  purchaser  to 
return  tfaem,  the  contract  is  thereby  re- 
scinded, and  the  property  revested  from 
^  time  of  the  offer,  so  as  to  avoid  an 
attachment  in  the  interim  by  the  credi- 
tors of  the  purchaser.  Scdie  v.  Field,  5 
T.R.911. 

(g4)  By  waiter  oj^  tlit  contract, — v:hat 
considered  as. 

If  a  contract  of  sale  is  concluded,  and 
the  purchaser,  on  the  commodity  being 
tendered,  refuses  to  receive  it,  whereupon 
the  seller  requests  him  to  sell  it  for  him, 
which  he  agrees  to  do,  this  amounts  to  a 
ti^aiver  of  the  original  contract.  Gomery 
V.  Band,  3  M.  &  S.  378. 

(g5)  From  defect  of  title. 

Where  one  party  derives  benefit  from 
a  thing,  the  title  to  which  eveutnatly 
proves  defective,  he  cannot  recover  the 
consideration  paid  to  the  other,  if  ignorant 
of  liis  want  of  title.  Taylor  v.  Hare,  1  N. 
R.  260. 

(g  6)  By  tdierati&h:  in  the  sale  note. 
As  agabst  the  vendee  the  "contract  of 


sale  is  ammllid  by  a  material  alteration^  in 
the  sale  note,  made  by  the  broker  at  his 
instance,  after  delivery.  Poxvcll  v.  Diictt, 
15  East,  29. 

(g  7)  From  the  purpose  for  which,  ^x,  hav- 
ing become  impracticable. 

If  A.  transfers  goods  to  B.  for  a  parti- 
cular purpose,  which  it  afterwards  becomes 
unnecessary  or  impossible  to  fulfil,  the 
property  is  revested  in  A.  Tooke  v.  Hal- 
Hngworth,  5T.R.  215;  2H.  B.  501. 

III.  Relative  to  payment. 

(a)  On  a  ready-money  bargain, — waiver  of 
right  to  prompt  payment  by  delivery. 

If  goods  are  sold,  to  be  paid  for  in  ready 
money,  the  vendor  should  not  deliver 
them  without  payment.  If  he  does,  he 
consents  to  waive  the  mode  of  payment 
stipulated  for,  and  lets  in  any  other  which 
by  law  is  accounted  such ;  for  instance,  a 
set-off.  Comforth  v.  Rri'ett,  2  M.  &  S. 
510.    See  Set-off. 

(  b  )  On  a  bargain  for  a  bill, — bad  bill  xvhe- 
ther  considered  as  payment. 

If  goods  sold  are  to  be  paid  for  by  a 
good  bin,  and  the  bill  given  proves  bad, 
the  vendor  may  sue  the  vendee  for  the 
price.  Exparte  Dickson,  6  T.  R.  142; 
and  see  Bill  of  Excha'nge. 

IV.  Relative  to  the  vendor. 

(a)  Who  considered  as, — in  a  partiailai^ 

case. 

Goods  belonging  partly  to  A.  and  partly 
to  B.,  are  put  up  to  auction  at  A.'s  house, 
having  been  entered  at  the  excise  in  A.'s 
name,  and  the  catalogue  stating  them  to 
be  all  the  property  of  A.  C.  being  the 
holder  of  an  acceptance  of  A,  purchases 
several  of  the  articles,  without  being  in- 
fbrmed  that  part  of  them  only  were  the 
property  of  A,  and  settles  with  A.  for  the 
amount.  Held,  that  the  payment  to  A. 
was  good,  and  that  the  auctioneer  having 
suffered  C.  to  take  away  the  goods,  without 
giving  him  notice  not  to  pay  to  A,  was 
precluded  from  recovering  from  C.  the 
value  either  of  the  goods  which  had  been 
the  property  of  A,  or  of  those  which  had 
been  the  property  of  B.  Coppin  v.  Walker^ 
2  Marshall,  497 ;  7  Taunt. 237.  So,  though 
there  had  been  no  actual  settlement,  the 
purchaser  would  have  been  entitled  to 
have  s^t  ofl*  a  debt  due  to  him  from  A. 
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Cappin  V.  Crgigy  a  Marshall,  501 ;  7  Taunt 
243. 

V.  Relativ£  to  the  vendee. 

(  a  )  Who  considered  as. 
(a  1)  The  cestui  que  use^   under  circum- 
stances. 

The  pereon  who  had  the  benefit  of 
goods  sold  to  a  third  person,  held  liable, 
under  circumstances,  to  the  vetidor  for  the 
price.    Railton  v.  Hodgson^  4  Taunt.  576. 

(a  2)  On  a  transfer  by  the  vendee  to  a  third 

person. 

The  vendor  of  goods  sold  and  delivered 
to  A,  and  transferred  to  B,  by  consent, 
may  sue  B.  for  the  price.  Browning  v. 
StaUard^  5  Taunt  450. 

(&  3)  On  a  purchase  by  one  of  two  traders 
trading  jointly  and  separately. 

There  is  an  agreement  between  A.  and 
B,  traders,  A.  on  his  separate  account  in 
England,  A.  and  B.  on  their  joint  account 
in  Ireland,  that  goods  ordered  by  A.  to  be 
purchased  by  B.  for  the  house  of  A.  and 
B,  shall  be  charged  at  prime  cost.  Held 
that  B.  as  well  as  A.  was  liable  to  the 
'  seller  for  goods  so  purchased,  and  that 
the  debt  arose  in  England.  WiUiams  v. 
Nunn^  1  Taunt  270. 

VI.    Of     ACtlONS     BETWEEN    VENDOR 
AND    VENDEE. 

(a)  By  the  vendor. 

(a  1)  Evidence, — f^oof  of  the  dishonour 
of  a  bUl  given  in  payment^  on  whom 
thrown. 

Quttre,  whether  on  the  buyer  or  seller, 
in  an  actios  for  goods  sold  ?  Hickling  v. 
Hardy,  7  Taunt  312 ;  i  Moore,  61. 

(b)  By  the  vendee. 

(b  1)  Declaration  in  an  action  for  non- 
delivery,— averment  of  price,  whe- 
ther requisite. 

Semble,  that  in  assumpsit  for  not  deli- 
vering g[oods  purchased,  a  specific  sum  as 
the  price  agreed  on  must  be  stated.  Jn- 
drews  v.  Whitehead^  13  East,  102. 

(b  2)  Declaration  in  an  action  for  non- 
delivery,— averment  of  price  by 
reference. 

A  declaration  for  not  delivering  goods 
at  the  price  aforesaid/'  referring  to  an 


antecedent  averment  that  they  were  to 
have  been  delivered  ^'  at  a  certain  price," 
is  bad.  Andrews  v.  Whitehead^  13  East, 
102. 

(b3)  Declaration  in  an  action  for  non- 
delivery,— averment  of  readiness 
to  accept. 

In  an  action  for  not  delivering  goods 
according  to  agreement,  after  demand 
made,  it  is  not  necessary  to  adduce  evi- 
dence in  support  of  the  averment,  *^  that 
the  plaintiff  was  ready  and  willing  to  ac- 
cept and  pay  for  the  goods.*'  Wilks  v. 
Atkinson,  1  Mars.  412 ;  6  Taunt  11. 

(b  4)  Declaration  inan^nctionfor  deceit, — 
averment  of  scienter. 

Where  on  the  sale  of  personal  property 
there  is  no  warranty,  no  action  lies  against 
the  vendor,  unless  he  knew  of  the  defect, 
whether  of  title  or  quality;  therefore, 
when  sued,  his  knowledge  must  be  averred 
and  proved.  SpringweU  v.  AUen,  s  East, 
448,  n.  (S.  C.  Aleyn,  91 ;)  Paget  v.  Wil- 
kinson, Ibid. ;  Dowding  v.  Mortimer,  Id. 

448, 449- 


u 


(b  5)  Evidence,'-^  readiness  to  accept, 
frofn  a  demand  by  a  uroani. 

Demand  of  delivery  of  goods  sold  is 
sufficient  proof  of  an  avennent  that  plain- 
tiff was  ready  and  willing  to  perform  bis 
part  of  the  contract,  although  that  de- 
mand was  made  by  his  servant,  when  be 
himself  was  not  present  to  have  done  so, 
if  required,  on  the  spot  Squier  v.  IfiMi^, 
3  Price,  68. 

VII.  Miscellaneous. 

(a)  Of  the  vendo/s  duty  to  insure,  pursuant 

to  a  carrie?s  notice. 

Where  goods  are  sent  to  order  by  a 
canier,  and  lost,  the  vendee  cannot  be 
charged,  where  the  vendor  neglected  to 
insure  pursuant  to  the  carriers  notice, 
which  was  notorious.  Clarke  v.  Hutchmt, 
14  East,  475. 

(b)  Sale,  whether  invalidated  by  the  want 

of  a  revenue  license  in  the  vendor. 

Where  no  fraud  upon  the  revenue  is  in- 
tended, but  there  is  a  neglect  only  by  the 
vendor  to  take  out  a  hcense,  or  enter  him- 
self as  a  dealer,  the  contract  of  sale  is 
valid.    Johnson  v.  Hudson,  11  East,  180. 
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Thirdly. 
[C]  Of  Stoppage  in  transitu, 

I.   The    hature    of  the   right 

DEFINED. 

(a)  Is  founded  on  equitable  principles. 

The  doctrine  of  stoppage  in  transitu  is 
founded  npon  equitable  principles  only. 
Uckbarrow  v.  Mason^  2  T.  R.  75;  S.  C. 
5T.R.  683;  iH.B.367;  2H.B.  sii. 

(b)  The  ^relation  of  vendor  and  vendee  is 
essential  to  its  exercise. 

Questions  touching  the  right  of  stop- 
page tA  transitu  can  only  arise  between 
vendor  and  vendee,  not  between  principal 
and  factor ;  it  being  a  right  to  revest  pro- 
perty, which  in  the  case  of  a  consignment 
to  a  factor  is  never  divested  out  of  the 
principal;  the  only  ri^t  given  to  the 
fieictor  is  a  lien  upon  the  property  after  he 
has  obtained  possession.  Kinloch  v.  Craigj 
3  T.  R.  783. 

II.   Of    THE    PARTY    ENTITLED    TO 
EXERCISE   THE   RIGHT. 

(a)  A  purchaser  upon  his  own  credit  for 

another. 

A  purchaser  upon  his  own  credit,  by 
order  of  another  person  to  whom  he  con- 
signs, is  a  vendor  entitled  to  stop  in  tran- 
situ.   Feist  V.  Wray^  3  East^  93. 

III.  When  ax<lowable. 
(a)  On  the  vendee's  insolvency. 
As  between  the  vendor  and  vendee  of 
goods,  the  former  has  a  right  to  stop  the 
goods  in  transitu,  if  the  latter  become  in- 
solvent before  they  are  delivered.  Lick- 
barrow  V.  Mason^  2  T.  R.  63;  S.  C. 
5T.  R.  683;  1  H.  B.  357;  2H.B.  an; 
Reader  v.  KnatchbuU^  5  T.  R.  218.  See 
5T.R.  367.   • 

(b)  Where  notes  given  in  payment  prove 

bad. 

'  Where  notes  given  in  payment  of  goods 
turn  out  bad,  the  goods  may  be  stopped  in 
transitu.     Owenson  v.  Morse,  7  T.  R.  64. 

IV.    Whether    affected    by    the 

RIOHtS   OF   THIRD   PERSONS. 

(a)  A  carrier^ s  lien  for  his  general  balance. 

The  right  of  stoppage  in  transitu  is  not 
affected  by  the  carrier's  right  to  a  lien  for 


his  general  balance  against  the  consignee. 
Op^nheim  v.  Russell,  3  B.  &  P.  42. 

y.  A    STOPPAGE   DEFINED. 

(a)  In  particular  instances. 

1.  The  vendor  sent  goods  to  the  vendee; 
and  a  letter  of  advice  inclosing  the  invoice 
was  senito,  and  received  by^  the  vendee, 
and  the  goods  were  received  by  a  wharf- 
inger on  his  account,  who  debited  the 
vendee  for  the  charges,  &c.  The  vendee 
suspecting  himself  to  be  insolvent,  and 
having  committed  an  act  of  bankruptcy, 
refused  to  receive  the  goods  from  the 
wharfinger,  and  left  them  in  his  hands 
for  the  use  of  the  vendor, — the  vendor 
demanded  the  goods  from  the  wharfinger 
before  a  commission  issued,  and  the  whar- 
finger promised  not  to  deliver  them  out  of 
his  custody  until  he  was  certain  of  a  safe 
delivery.  The  stoppage  is  complete.  MUls 

V.  B(Ul,  2  B.  &  P.  457. 

2.  A.  having  a  quantity  of  hemp  in 
the  hands  of  B,  sells  part  of  it  to  C,  at  a 
certain  price,  payable  by  C.'s  acceptance 
at  a  stated  time,  fourteen  days  allowed 
for  delivery,  and  gives  C.  an  order  upon 
B,  to  weigh  and  deliver  the  hemp  so  sold 
to  C,  or  bearer.  Before  the  fourteen  days 
had  expired,  A.  gives  B.  notice  not  to 
deliver  die  hemp  to  C.  The  hemp  not 
having  been  weighed  off,  and  no  bill  of 
exchange  having  been  given  in  payment 
for  it  Held,  that  the  sale  of  it  to  C.  was 
incomplete,  and  that  B.  was  liable  for  it 
in  trover  by  A.  Shepley  v.  Davis,  1  Mars. 
252;  ^  Taunt.  617. 

3.  A.  delivers  goods  to  a  carrier  to  be 
conveyed  to  B.  While  they  are  in  tran- 
situ, A.  gives  notice  not  to  deliver  them; 
but  by  the  mistake  of  the  carrier,  they  are 
delivered  to  B,  who  disposes  of  part  of 
them,  and  soon  afterwards  becomes  bank- 
rupt. Held,  that  the  delivery  to  B.  was 
incomplete,  and  therefore  that  A.  was  en- 
titled te  recover  in  an  action  of  trover 
against  the  assignees.  Idtt  v.  Cowley, 
2  Mars.  457 ;  7  Taunt.  169. 

VI.  Relative  to  the  determination 

OF  THE  TRANSIT. 

(a)  By  arrival,  and  what  is. 

Where  the  vendee  has  no  warehouse, 
or  no  other  place  of  delivery  than  the' 
warehouse  of  the  packer,  &c.  and  there  is 
no  place  of  ulterior  delivery  in  view,  the 
transitus  will  be  considered  as  at  an  end, 
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wh«fi  the  goods  have  arrived  at  such 
warehouse.  Richardton  v.  Gosi^  3  B.  &  P. 
119;  Leeds  v.  Wright y  3  B.  &  P.  320; 
Scott  V.  Peitity  Id.  4O9. 

(b)  Bjf  delivery y  and  what  is, 

A.  of  London,  being  in  danger  of  in- 
solvency, goes  to  Glasgow,  and  obtains 
goods  from  B,  for  which  he  pays  by  a  bill 
on  a  house  in  Londoo,  which  he  knows 
to  be  insolvent  The  goods  are  shipped 
at  Leith,  (the  invoice  and  receipt  from 
the  ship-owner  being  made  out  to  A.)  and 
are  delivered  to  C,  at  a  wharfinger's  in 
London,  who  afierwards  receives  notice 
to  hold  them  for  B.  A.  becomes  bank- 
rupt In  an  action  of  trover  by  A,  against 
Cp  for  the  benefit  of  the  assignees,— Zheld, 
isty  that  the  rece%>t  being  made  out  to  A, 
operated  as  a  delivery  to  him ;  and  there- 
fere  that  B/s  right  of  stoppage  in  transitu 
was  gone  : — a.  That  there  was  not  such 
conclusive  eviditoce  of  fraud  on  the  part  of 
A.  as  to  aYoid  the  contract  NMe  ▼. 
4damSf  a  Mars.  3166 ;  7  Taunt.  59. 

(c)  By  delivery  to  an  agent. 

Goods  sent  by  the  vendor  to  the  ven- 
dee's agent  at  X,  under  an  order  from 
the  vendee  tp  be  so  sent,  *'  to  bei^hipped 
ibr  T.  as  usual,"  (alluding  to  former 
traaaekctions)  where  the  vendee's  corre- 
spondent resided,  cannot  be  stopped,  after 
delivery  to  the  agent  at  X.  Dixon  v. 
BaUhoin^  5.  East,  175. 

(d)  Byds^ery  on  board  a  chartered  ship. 

A  deliveiyon  board  a  chartered,  any 
more  ,than  a  general  ship,  does  not  di- 
vest the  right  to  stop  in  transitu.  Boht- 
tink  V.  IngUs,  3  East,  381.  See  IngUs  v. 
t^shervModf  1  East,  515. 

(e)  By  acts  of  iomimon. 

By  the  vendor's  assent  to  a  sale  by  the 
▼endse,  and  marking  the  goods  by  the 
h^w  puithaser  with  his  own  Initials,  the 
transit  is  at  an  end.  Siffceldv.  Hvghes, 
14  East,  308. 

(f)   By  part  payment. 

The  right  oi  stoppage  in  transitu  does 
not  proceed  on  the  grooiid  of  rescinding 
the  contract ;  but  it  is  an  equitable  lien 
adopted  by  the  law,  for  the  pmposes  of 
aubstantial  justice.  Hence,  Uie  circuoH 
sUmce  of  ^  vendee  having  paid  in  part 
for  tfae  geods^  will  not  defeat  the  vendor's 
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right  of  stopping  them,  in  transitu :  the 
vendor  has  a  right  to  retake  them,  unless 
their  fiiU  price  has  been  paid ;  and  the 
only  operation  of -a  partial  payment  is  to 
I  diminish  the  lien  pro  tanto,  Hodgson  v. 
Lm/y  7  T.  R.  440 ;  Feise  v.  Wray^  3  East, 

93. 

(g)  By  a  re-sttle. 

When  the  master  of  a  ship  receives 
goods  on  board,  and  gives  a  receipt  for 
diem,  he  is  not  bound  to  deliver  the  bill 
of  lading,  except  to  the  person  who  can 
produce  the  receipt  in  exchange  for  it 
Therefore,  where  A.  sells  goods  to  B,  to 
be  delivered  "  free  on  board,''  and  loads 
them  on  board  C/s  vessel,  taking^  a 
receipt,  which  purports  that  the  goods 
were  received  "  for  ahd  on  account  of  A,* 
or  even  without  these  words ;  B.  sells  the 
goods  to  D,  irho,  witlioot  die  consent  of 
A,  obtains  a  bill  of  lading  from  C;  B. 
becomes  bankrupt  Hekl,  that  A,  bein^ 
in  possession  of  the  receipt,  is  entided  to 
stop  the  goods  in  transitu*  Craven  v.  By- 
der,  2  Mars.  137;  6  Taunt  433.  See 
Atkinson  v.  Bamesy  LotSt.  325. 


(h)  By  trottrfer  1^  a  Ml  of 

1.  The  assignment  by  the  consignee  of 
a  bill  of  lading!  hm&Jide  and  for  valuable 
consideration,  whether  by  a  foU  or  Uaidt 
indorsement  and  deUvery,  tranafen  Ifat 
property  in  its  contents  to  the  assignee; 
so  that  the  consignor  cannot,  on  the 
insolvency  of  tbe  eonsigiiee,  stop  tn  /ras- 
situ.  lAckbarrow-v.  Mason,  a  T.  R.  63 ; 
SC.5T.R.  683;  iH.B.  357;  2H.B. 
ail. 

a.  If  a  bill  of  lading  is  transferred  by 
the  consignee  for  a  consideration  short 
of  the  price  of  its  contents,  but  without 
notice  that  the  contents  luive  not  been 
paid  for,  and  the  indorsee  afterwards,  with 
notice  of  that  fiact,  agree  that  himself 
and  the  consignee  shaU  be  partners  in 
the  contents :  his  original  right  is  there- 
by compromised,  and  he  must  stand  upon 
his  new  one  only;  and  since  that  is 
no  better  than  the  consignee's,  the  con- 
signor, On  insolvency  of  the  latter,  may 
stop  tfi  transitu.  Salomons  v.  Nessen,  3 
T.  R.  674. 

(i)  By  kmkruptcy. 

Bankruptcy  in  die  vendee,  any  more 
than  insoilhrancy,  is  not  in  itself  a  ooan- 
termifid  of  delivery.    I^  therefor^  ^tiw 
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faodi  mch  the  poamion  of  the  an ignee 
undbr  the  caminiMion  (in  whom  by 
the  assigninent  the  property  is  vetted) 
bdwre  they  are  stopped,  the  right  of  stop- 
page in  the  vendor  is  at  an  end ;  as  if  he 
puts  his  nark  upon  them,  since  then  the 
carrier  becomes  his  agent  in  charge.  El- 
▼.  HmU,  3  T.  R.  464. 
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(k)  Bjf  delivery  io  a  workman. 

Where  00  a  sale  of  goods  they  are  de- 
livered by  agreement  between  the  vendor 
and  purchaser  to  a  tturd  person,  for  work 
to  be  done  Io  them,  who  is  to  return 
tiMm  to  the  vendor,  by  whom  he  is  to 
be  paid;  the  goods,  whilst  in  his  hands, 
are  ia  trmuUup  and,  therefore,  all  other 
•si^ttials  concurriog,  may  be  stopped  by 
the  vendor.  Ovomms  v.  MarsCf  7  T.  R. 
64. 


VENUE. « 

L  ThX  PZjkCB  ASCERTAIKED  AT 
WHICH  THE  CAUSE  OF  ACTION 
ACGBUEP. 

(a)  Onthesaieof  goods  forwarded 

b^  a  cwrrter  io  order,  p.  993. 

(b)  In  torts  arising  out  of  con- 

tractSy  p.  993. 

II.   On  THE  STATEMENT  OF  A    VENUE. 

(a)  IFhen  requisite. 

(ai)  In  indictments^ — against 
a  miller,  for  substitut- 
ing other  meal,  p.  993. 

(a  3)  In  pleas  in  abatement  Jfor 
'nonjoinder,  p.  993. 

(a  3)  In  replications  to  pleas  in 
abatement,  p.  993.  * 

(!b)  WAest  hid  in  civil  actions, 
(bi)  Where  there  is  a  choice 
betnoeen  txvo  counties, — 
atetkeral  rule,  p.  993. 
(ba)  Where  there  is  a  choice 
betxoeen  two  counties, — 
m  OH  action  for  driving 
a  distress  out  of  the 
county,  p.  993. 
^b3)  Whtre    tie     cauee   ins 
arisefk  in  foreign  parts, 

9-963. 
^4)  lu  tQAts  conmeeied  mtk 

contract^  f*%^. 


(e)  Where  laid  m  Mk^ments. 
(ei)  In  indictments  under  Stat, 
39  Geo.  Ill,  c.  85.  p. 

993- 

(c  0)  In  indktoktntsfor  fabri" 

eating  false  vouchers^ 
P«993. 

(d)  Mode  of  stating. 

(d  1)  in  civil  actions,'^general 

ruk,  p.  993. 
(d  9)  la  dfpil  actumtf — m  an 

indebitatus   county    p. 

993- 
(A  3)  ^y  ^^  a-oerment  of  re- 

ferenety  p.  999. 
(d  4)  Defects  in,  how  objected 

^P-993*  ^«  Trial. 
(d5)  Itjfitince  of  the  county 
in  the  margin,  p.  993. 

(e)  Mode  ^  stating  in  indictments. 
(e  i)  6y  necessary  intendment^ 

P-993. 

tn.  Or  CHANGtNO   THE  VENUE. 

(a)  Grounds  of. 

(a  1}  The  cause  kndng  wholfy 
arisen  in  the  county  to 
whuA,  4^, — Examples 
in  which  it  did  not 
whoUfl  ortHy  p.  993. 

(as)  Kesidence  of  the  witnesses 
in  the  county  to  whichy 
4-^^  p.  993- 
dk)  Bywa^ef  mnendmeniy  p.  993. 

(c)  AppBcaOan  for,   whether  too 

late. 
(ci)  After  a  summons  for  timcy 

t9  pkady  p.  gQ4. 
(jC  9)  After  an  order  for  time 

on  the  usual  terms,  p. 

994. 
(e  3)  After pleoy  p.  994. 

(c  4)  After  the  cause  has  been 

onet  taken  down,  p.  994. 

(c  5)  After  a  trial,  p.  994. 

(d)  Afidavitfor. 

(d  1)  Balrm  of,  ta  generaly  p. 

994- 
(da)  Jerm    of,  —  where    the 

gromat  are,  that  the 

cause  has  ariseny   Sfc, 

P-994- 
{fk^  Teem    ofy^^where    the 

gretinds  are,   that  the 

witnesses  rcsidcy  4^.  p« 

994' 
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(d4)  C&nsirvciiok  of^ — txclm- 
sum  of  nuhcementfrom 
ike  term    ^^  cau$e/'  p. 

(e)  To  a  anmty  pakaine. 

(e  1)  Whether  matter  of  right 
or  favour,  p.  994. 

(es)  Must  undertake  not  to 
assign  error  for  toani 
of  an  original,  ^.^^^ 

(f )  To  a  Wekh  county y^tohether 

rf  course,  p.  994. 

(g)  To  a  city,  p,  994. 

(h)  By  one  of  several  defendants. 
(h  1)  After  Judgment  by   de- 
fault against  the  other, 

(h2)  To  a    county  palatine^ 
P-994. 
(i)  In  particular  actions, 

(i  1)  In  actions  on  written  inr 
struments    in  general, 

P-994- 
(12)  In  debt  on  bond,  p.  gg^. 
(is)  In  actions  on  bills  and 

notes,  p.  994. 
(i4)  In   actions    on    awards, 

^.       ^  P-  994- 

(1 5)  In  actions  for  scand.  mag, 

,.^  *  P-994. 

(16)  In  actions  for  infringing 

patents,  p.  994. 
•     (i  7)  In  actions  for  crim,  con. 

P-994- 
(18)  In  local  actions,  p,gg^. 

(k)  In  revenue  informations  by  the 
Attorney-general,  p.  995. 

(I)  Where  the   cause  has  arisen 
partly  abroad,  p.  995. 

(m)  Waiver  of  the  right, 

(m  1)  Whether  by  pleading 
pendmjg  thfi  rule  for 
changing,  p.  995. 

IV.  Of  rbtaikikg  the  venue. 
(a)  Grounds  of, 

(a  1)  Denial  of  the  defendant's 

affidavit,  p.  995. 
(as)  From  the  cause  having 
arisen  in  both  counties, 

P-  995. 
(as)  From  the  cause  having 
arisen  partly  in  a  third 
county    or   abroad,  p. 
995. 
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(a4)  From  the  contract 

to  be  performed  abroad, 

P-995. 
(a  5)  From  the  plaintijrs  wit- 
nesses residing   in  the 
county  in  the  declartt- 

(a  6)  Because    an     impartial 

trial  cannot    be    had, 

P.  995- 

AppUoation  for^^TDhether  too 
late. 

(b  1)  After  the  cause  has  gone 
down  to  trial,  andbeen 
made  a  remanet,  p.995. 

(b  2)  After  error  assigned  for 
wont  of  an  original,  on 
a  change  to  a  county 
P^^^otine,  p.  995. 

(c)  Of  the  undertakiMg  thereon, 
[c  1)  When    unnecessary, 

where  the   cause  arose 

abroad,  p.  995. 
Cc2)  Subfect   matter  of, 

where  the  cause  arose 

partly  in  a  third  county, 

P'  995. 
[c  3)  Consequence  of  the  turn* 

compliance  with,  p.  995. 

(c4)  How  sati^d, — in  rtk" 
tion  to  the  extent  of  tie 
P^oof,  p.  995. 

,C5)  How  sotted, — in  rela- 
tion to  the  time  at 
which  the  proofs  oc- 

crw4»p.  995. 
.c6)  Hva  satisfied,-^whetkr 

by  prorfs  establishing 

the  character  in  which 

the  plaintiff"  is  suing, 

P-995. 
c  7)  How  satisfied,  — whether 

by  proof  of  facts  arising 
abroad,  p.  996. 

c  8)  How  discharged, by 

issue  taken  on  a  special 
plea,  p.  996. 


The    place    ascertained    at 
which  the   cause  of  action 

ACCRUED. 

(a)  On  the  sale  of  goods  forwarded  by  a 
carrier  to  order. 
The  place  where  the  delivery  to  the 
carrier  was  made.    Harwood  v.  Lester, 
3B.&P.6I7. 
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(b)  In  torts  arising  out  ijf  contracts. 

The  place  where  the  injuiy  is  receiTed. 
Williams  y.  Landy  4  Tannt  729. 

II.  Oh  the  statement  or  a  yekue. 

(a)  When  requisite. 

(a  i) In  indictments f — against  a  miller  Jor 

substituting  other  meaL 

Must  be  laid  to  the  receipt.  Kex  v. 
HayneSy  4  M.  &  S.  314« 

(a  3)  In  pleas  in  abatement  for  nomjoinder. 

Is  unnecessary ;  and  if  laid,  surplusage. 
Neale  v.  Gary^  7  T.  R.  243. 

(a  3)  In  replications  to  pleas  in  abatement. 

Replication  to  a  plea  of  ne  ungues  ac- 
couple^  stating  a  marriage  at  EUlinburgh, 
in  Scotland,  without  laying  any  venue  in 
England,  is  unobjectionable.  Bderton  v, 
Ilderton^^  H.  B.  145. 

(b)  Where  laid  in  civil  actions. 

(b  i)  Where  there  is  a  choice  between  two 

countieSf'-'general  rule* 

May  be  laid  in  either  of  two  counties 
in  which  facts,  equally  essential,  happened. 
Scott  V.  Brest^  3  T.  R.  241 ;  Corporation  of 
London  v.  Cole^  7  T.  R.  583. 

(b  2)  Where  there  is  a  choice  between  two 
counties^ — in  an  action  for  driving 
a  distress  out  of  the  county. 

May  be  laid  in  either.    Pope  v.  Davis^ 

2  Taunt.  253. 

(b  3]  Where  the  cause  has  arisen  in  foreign 

parts. 
The  cause  may  be  laid  as  arising  in 
England.    Mostyn  v.  Fabrigas^  Cowp. 
177. 

(b  4)  In  torts  connected  with  contract. 
Vide  suprOy  I.  (b). 

(c)  Where  laid  in  indictments, 
(c  i)  In  indictments  under  Stat,  29  Oeo»  III, 

c.  85. 

Where  the  receipt  is  in  one  county, 
and  refusal  to  account  in  another,  semblCf 
must  be  laid  in  the  latter.   Rex  v*  Taylor^ 

3  B.  &  P.  596. 

(c2)  In  indictments  for  fabricating  false 

vouchers. 

Procuration  abroad  of  a  delivery  in 
Middlesex,  is  indictable  in  Middlesex. 
Rex  V.  Brisac,  4  East,  164. 
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(d)  Mode  of  stating. 
(d  1)  In  civil  actions f^eneral  rule. 

A  county  is  sufficient  without  a  parish. 
Ware  v.  Boydell,  3  M.  k  S.  148. 

(d3)  In  civil  actions^ — titan  indebitatus 

count. 

The  venue  laid  at  the  beginning  per- 
vades the  whole.  Emery  y, Felly  3  T.  R.  38. 

(d  3)  By  an  averment  of  reference, 

^  The  county  aforesaid,'^  always  refers 
to  that  in  the  margin.    Sutton  v.  Fenn^ 

2  Blk.  847 ;  3  Wils.  339. 

(d  4)  Defects  tii,— Aow  objected  to* 

Only  by  special.    Melhr  v.  Barber^ 

3  T.  R«  387 ;  demurrer.    Corporation  of 
London  v.  Cole,  7  T.  R.  583. 

(As)  Influence  of  the  county  inthe  margin. 

May  aid,  but  cannot  vitiate.  Mellor  v. 
Barber,  3  T.  R,  387. 

(e)  Mode  of  stating  in  indictments. 

(e  1)  By  necessary  intendment, 
^  A,  late  of  X9  in  the  county  of  B,  with 
force  and  arms,  at  the  parish  aforesaid  ^ 
does  not  imply  that  X.  is  a  parish.  Rex  v. 
Mathews,  5  T.  R.  162. 

III.  Of  chakoino  the  venue« 

(a)  Grounds  of, 
(a  1)  The  cause  having  wholly  arisen  in  the 
county  to  wkich,  SfC, — Examples  tn 
which  it  did  not  wholly  arise. 

1.  A  libel  written  in  one  county  and 
received  in  another.  Pinkney  v.  Collins^ 
1  T.  R.  571 ;  Hoskins  v.  Ridgeway,  Ibid ; 
CUssold  V.  Clissoldy  Id.  647. 

2.  A  contract  made  in  England,  to  be 
performed  in  Ireland.    Walker  v.  Wright, 

4  East,  495. 

(a  2)  Residence  of  the  vntnesses  in  the  county 

to  which,  Sfc. 

1.  Is  no  ground  where  the  pleadings 
shew  that  few  witnesses  will  be  required. 
Watt  V.  Daniel,  1  B.  &  B.  425. 

2.  The  objection  that  some  circum- 
stances happened  in  the  county  laid,  is 
removed  by  undertaking  to  admit  them. 
Holmes  v.  Wainwright,  3  E^t,  329; 
Walker  v.  Wright,  4  East,  495. 

(b)  By  lEtoy  of  amendment. 
Is  allowable  only  on  special  grounds. 
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Ayrtt  V.  BmAiH,  i  Mats.  191 ;  6  Taunt 
408. 

(c)  Applieaiion  fBrf-'^-wheikm'  to^  ltU€m 
(c  1)  J^ftera  tunanoMfor  time  to  plead. 
No ;  unless  the  terms  offered  are  ac- 
cepted.    Wilson  V.  Harris f  2  B.  &  P.  380. 

(c  0)  After  an  order  for  time  on  the  usual 

ISI'INJ* 

Not  ia  K.  B. ;« ukaa  a  trill  would  be 
Isat  iSAtjiAy V.Cooper, 7 T.R^^; and 
n. ;  Petyt  v.  Berkek^^  Cowp.  5I#.  3osim^ 
in  Exchequer.  Warmg  v.  l/b/^>  3  Price,  3. 

(ea)  After pkm. 

h  too  hte,  unless  a  rule  nki  vni  then 
pending.  Taknash  v.  J^miiirr,  3  B.  &  P.  12. 

fe  4)  After  the  cause  Has  been  onee  ttdcen 

Is  too  late.  Featce  v.  ForUmgton^ 
s  N.  R.  58. 

ic  5}  Affef  a  trioL 

Is  too*  h^  Butts  T.  Bi^j,  1  Price, 
1461 

(d)  Afiitroitfor. 

(d  1)  Jbrm  o/*,  tn  general. 

Itmustbe  drawn  up  ^  upon  reading  the 
declaration."    A.  it  East,  973. 

fd  9)  JWm  ^y-^^^trt  the  gromtds  are  that 
tnt  cause  A4v  artscHf  fifCa 

PretifeMf  adliereiiee  to^efi^bHshedlbrrti  is 
rtiyisite;  i,  e.  that  the  cause  ttrtm  m  A. 
SMinoti/^^B^€fre\Beiffktfttmt6fA.  Allen 
▼.  Gripthsy^  T.  R.  49s ;  Adams  v.Arefietty 

(d  3)  Form  of^^mhere  the  gounds  are  that 
the  .witnesses  restde^SfC. 

Must  specify  how  many  they  are. 
Eoans  v.  Weaver^  1  B.  &  P.  so. 

(d  4)  dimstruction  of— exclusion  of  induce 
mentfrom  the  term,  '^  cause/* 

ft  is  eoBhidMi.  Gmofd  v.  M9dff»^ 
toEaa^39« 

(e)  Tooeotfii/jitpgi^dMriA 
(ei)  Whether  matter  of  right,  or  favour. 

Offavoi|P.  Gihsonv.Macbrideyi'Twni. 
439. 


(e  8)  MuH  undertake  not  to  asiig^  error^ 
forxsant  (fanotiginaL 

Cove  V.  Heaton^  i  Taunt,  lio. 

(f)To  a  Welch  comstf^^-^t^hetker  ofcstarse. 
Yes.    Hopkins  v.  Uoifdy  6  East,  355. 

(g)  To  «  ci/jr. 

Is  allowaUe;  aiKl  the  vensfe  witt  b0  to 
the  next  adjoining  county.  Bird  v.  Afora^ 
7  Taunt  385. 

(h^  By  0II6  of  several  defendants. 
(h  1)  .<f^er  judgment  by  default  against 

the  other. 

SemUCf  ia  not  aUowaUo*  Greiocsf, 
TkacJsery,  5  Taunt  631. 

(ha)  To  a amniy  palatine. 

Is  not  aDowahle.    Ecc/^  v.  HoBand, 

4  M.  &  S.  333 ;  Braddefy  v.  Bsppon^  i 
Taunt  87 ;  Groves  ▼.  Thackery^  5  Taont 
631. 

(i  1)  In  oetkfns  on  written  instruments  in 

gentnu. 

In  not  allowable.  Morice  r.  Jhtrrj^  7 
Tkont  306;  1  Moor^y  54. 

(is)  in  debt  on  bond, 

la  not  allowable,  unless  under  special 
circumstances.  Foster  t.  Taylor y.  1 T.  R. 
781  ^  Jfccte  V.  Godfrey f  Id.  78a,  n.;  Pofe 
V.  Horrabiny  Ibid. 

(13)  Jit  actions  on  bills  and  notes. 

Is  not  allowable  in  C.  B.  though  other 
causes  are  included.    Shepherd  v.  Green, 

5  Taunt  576.  Secus,  under  like  circum- 
stances, in  Excheq.  BaskeroiUe  v.  (^cM^per, 
I  Price,  374. 

(1  4)  In  actions  on  awards. 

Sembky  is  not  allowable,  though  other 
causes  are  iiiclmM*  WhMmmv.StameSy 
d  B.  &  P.  356- 

(i  5)  In  actions  for  scafUL  niag» 

IsallowaUatoobUiAa&urtEial  Lofit 
aio. 

(i  6)  In  actions  for  infringing  patetits. 

Caai  only  be  chahgped  httn  MidUisex; 
Cameron  v.  Grojf,.  S^^T.  R.  363. 

(1 7)-  /n  actions  for  crim.  con. 
Is  allowable.     GiMfrc^  v.  Hodge^   10 
East,  3s. 


VENUE, 


995 


(i  S)  In  local  actions. 
Is  allowable.     Lofil.  50. 


(k)  In  revenue  informations  by  the  attorney 

general. 
Is  oot  allowable  without  his  consent. 
Attorney  General  v.  Smithy  2  Price,  113. 

(1)  Where  the  cause  has  arisen  partly 

abroad. 

Is  allowablaw  Metca^s  ▼.  Markham^ 
3  T.  R.  65a. 

(m)  Waiver  of  the  right. 
(m  1)  Whether  by  pleading  pending  the 
rwk  for  changing. 

2<o.    Moms  T.  SUtensony  \  Taunt.  58. 

IV.  Of  rstainivg  tbb  venui* 

(a)  Grounds  of, 
(a  1)  Denial  of  the  defendants  affidavit. 

Is  not  sufficient.  French  v.  Coppinger^ 
1 H.  B.  216;  unless  under  circumstances 
of  matmd  incoaveufieiice.  Dick^-.  Norrish, 
3  Taunt.  464. 

(a  2)  From  ihe  cause  having  arisen  in  both 

counties. 

Is  not  sufficient.    Henshaw  v.  Rutley, 

1  N.  |(.  110. 

(a3)t  From  the  cause  hamng  arisen  partfy 
tft  a  third  county j  or  abroad. 

Is  sufficient.  Collins  v.  lacob,  3  B«  ft  P. 
579;  Hope  V.  Bennett  2  N.  R.  397; 
^«0^  V.  NevHl;  Sasspiry  v.  Spooner^  2 
Mars.  278 ;  6  Taunt.  565- 

(a  4)  Prom  the  contract  being  to  be  per- 
formed  abroad. 

Is  sufficient.    M^Clure  v.  M'Keandy 

2  Taunt.  197. 

(a  5)  From  the  plaintiff* s  witnesses  rtsMng 
in  the  county  in  the  declaration. 

Is  not  sufficient,  where  a  view  isi  essen- 
tial. Hodinott  V.  CoXy  8  East,  268;  Vide 
Anon.  3  Smith)  434. 

(a  6)  Because  an  impartial  trial  cannot  bt 

had. 

Is  sufficient.  Petyt  v.  Berkeley,  Cowp. 
510;  Watt  V.  Daniel,  1  B.  &  P.  425; 
uniesstfae  interest  objected' is  equal.  Ancn. 
5  Taunt.  605. 


(b)  AppBcaiionfor,  v^eiher  too  late, 

(b  1 )  After  the  cause  has  gone  doiwn  to  trials 

and  been  made  a  remasset. 

Nv.   oveksnaw  v.  Hopkins,  Cowp.  4^'9* 

(b  2)  After  error  assigned  for  wanlt  of  am 
original,  on  a  change  to  a  couiUy 
pouittne. 

Is  too  late^  MilHngton  v.  Qoodmin^^  7 
Taunt.  486;  1  Moore,  186. 

(c)  Cff  the  undertaking  thereon. 
(c  1)  When  unnecessary, — where  the  cause 

arose  abroad. 

Is  unnecessary.  Nealew.  Nevill;  Sa- 
vory V.  Spooner,  2  Mar».  278 ;  6  Taunt. 
56(5. 

(c  2)  Subject  matter  qf^ — where  the  cause 
arose  partly  in  a  third  county, 

Afust  be  in  K.  B.  to  give  evidence  in 
the  county  in  the  declaration.  Price  y. 
Woodbum,  2  Smith,  446 ;  6  East,  433. 
In  C.  B.  only  is  the  third  cooftty.  Bant 
V.  Bri^^ord,  X  Taunt.  259;  Neal  v. 
Nexnlle;  Savory  v.  Spooncr^C  Taunt.  565; 
2  Mars.  278. 

(c3)  Consequenee  of  the  non-compliance 

The  plsdntif  will  be  nonsaited.  Santler 
y.  Heard,  2Blk.  »03i. 

(c4)  Hffw  satisfied, — in  relation  to  the 
extent  of  the  py-oqf. 

Froofof any  oneessetitialfhctis  sufficient 
Wathns  v.  Toxoers,  2  T.  R.  275;  Nealy, 

Nevill;  Saooryy^Spaones*,  6  Taunt.  565; 

2  Mars,  a7ai.    Thus^  of  the'delivexy  of 

goods,  for  which  the  action  is  brought,  to 

a  carrier  to  be  deKvered  to  defendant. 

Powell  V.  Bi^  %  Mte«  494;  7  Taunt 

178. 

(c  5)  Horw  satisfied; — in  relation  to  the  time 
at  which  the  proofo  accrued. 

The  time  is  immaterial.  Welkins  y. 
TofwerSy  2  T.  B.  275. 

(c6)  Hffoo  satisfied, — whether  by  proofs 
establishing  the  ckaraeter  in  which 
the  plaint^  is  suing. 

Is  not  satisfied  thereby.  Clarke  v.  Reed^ 
1  N«  R.  aiOw  But  held  by  K.  B.  tinit  one 
suing  as  baiikrupt  asaigiiee  satMec^  it  by 
producing  the  commission.  Keneingfon 
V.  Chantkr,  2  M.  &  S.  36. 
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(c7)  Hcfw  satisfied^ — whether  by  proof  of 
facts  arinng  abroad. 

Is  satisfied  thereby  in  C.  B.  Gerard 
V.  De  Robeckf  i  H.  B.  280;  Anon,  a  Taunt. 
197.  SecuSy  in  K.  B.  Preston  v.  Stratton^ 
2  Smith,  157. 

(c  8)  How  discharged^ — by  issue  taken  on  a 

special  j^a. 

Is  thereby  discharged.  Cockerell  v. 
Chamberlayne^  1  Taunt.  518;  Soulsby  v. 
Lea,  3  Taunt.  86. 


VERDICT. 
I.  Application  of  a  general  oke. 

(a)  By  aid  of  the  judge^s  notes, 

P-996- 

(b)  By  the  mere  act  of  the  court, 

P-  996. 

(c)  By  compulsion,  p.  996. 

II.  CONCLUSIVEKESS  OF. 

(a)  Though  entered  by  mistake, 
P-996. 

III.  Of  TKE  PERSONS   BOUND   OR  AF- 
FECTED BT. 

(a)  On  questions  of  public  right, 
p.  996.  (Sfee  Written 
Instrument.) 

IV.  Amendment  of. 

(a)  General  rule,  p.  996. 

(b)  By  applying  it  to  another  count 

found  for  defendant,  p.  996. 

(c)  Of  a  variance,  p.  996. 

(d)  InmattersofcalcukUion,p.Qg^. 

V.  After  the  death  of  a  party. 

(a)  Death  4tfter  the  commissionday^ 
and  before  the  trial,  p.  996. 

VI.  Of  special  verdicts. 

(a)  Form  of,  p.  997. 

(b)  Degree  of  certainty  in,  p.  997. 

VII.  Of  misconduct  in  the  jury  in 

RELATION  Tp. 

(a)  By  what  medium  established, 
P-  997- 


I.  Application  of  a  general  one. 
(a)  By  aid  of  the  judge's  notes. 
Is  allowable;  as  where  some  counts 


are  defective,  apd  though  the  evidence 
applied  to  all.  Eddawesv,  Hopkins,  Doa^. 
376,  730;  Tayhr  v.  fVhite,  Id.  746; 
Williams  v.  Breedon,  1  B.  Ac  P.  329. 

(b)  By  the  mere  act  of  the  court. 

Is  allowable ;  and  here  they  confined 
it  to  the  issue  on  a  new  assignment  Webb 
v.  Allen,  1  Anst  261. 

(c)  By  compulsion. 

Plaintiff  is  conipellaJ>le,  in  the  ensuing 
term,  to  elect  on  what  counts  he  will  enter 
a  general  verdict  Lee  v.  Muggeridge, 
S  Taunt  36. 

II.  Conclusiveness  of. 

(a)  Though  entered  by  mistake. 

Is  conclusive  in  a  collateral  proceeding. 
Reed  v.  Jackson,  1  East,  355. 

III.  Of  the  persons  bound  or  af- 
fected BY. 

(a)  On  questions  of  public  right. 

Is  evidence  between  third  penons. 
Bted  V.  Jackson,  1  East,  355. 

« 

IV.  Amendment  of. 
(a)  General  rules. 
Is  only  allowable  to  meet  an  apparent 
intent  Jackson  v.  Williamson,  t  T.  R. 
281 ;  Spencer  v.  Goter,  1  H.  B.  78.  The 
postea  mav  be  amended  by  the  judge's 
notes,  and  at  any  time.  Doe,  d.  ihurck, 
V.  Perkins,  3  T,  R.  749. 

(b)  JBjf  applying  it  to  another  count  found 
for  defendant. 

Is  net  allowable.  Hardy  v.  Catkeart, 
5  Taunt  2. 

(c)  Of  a  variance. 

Is  allowable,  by  the  judge's  notes,  when 
a  palpable  mistake.  Manners  v.  Postan, 
3  B.  &  P.  343. 

(d)  In  matters  of  calculation. 

Is  allowable,  by  the  judge's  notes. 
Vernon  v.  Hankey,  2  T.  R.  113. 

V.  After  the  death  of  a  party. 

(a)  Death  after  the  commissum  day,  and 
before  the  trial. 

The  verdict  is  good.  Jacobs  v.  itfinr- 
com,  7T.  R.  31. 


VERDICT. 

VL  Of  spxcial  verdicts. 

(a)  Fonncf. 

Must  find  facts,  not  evidence.  NewUng 
V.  Francis^  3T.R.  198. 

(b)  Degree  of  certainty  in* 

Is  less  than  in  pleading.  Bury  v.  PhiUpSy 
a  T.  R.  354. 

VIL  Of  miscokduct  in  the  jury  in 

RELATION  TO. 

(a)  By  what  medium  estdbUihed, 

Not  ky  the  juror^s  own  testimony. 
Vaise  v.  DelavaJy  1  T.  R.  11 ;  Oxven  v. 
Warburton,  1  N.  R.  326. 
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HI.  Relative  to  the  judgment  op. 

(a)  Conclusiveness  qf J  |>>997- 

(b)  Form  of  pleading  it^  p.  997. 

IV.  Of  granting  a  mandamus  to. 
(a)  To  hear  an  application^  p.  998. 

V.  In    relation    to   the    succes- 
sion TO. 

(a)  On  extinction  of  the  founders 
heirsy  p.  998. 

VI.-  Relative  to  visitation. 

(a)  What  is  or  is  not,  p.  998. 


VILL. 
1.  Test  of. 

(a)  A  constabUwick^  p.  997. 

II.  Example  of,  p.  997. 


L  Test  of. 

(a)  A  constablewick, 

Mf  here  there  is  a  constable,  there  there 
is  a  township.    Rex  v.  Norton,  1  T.  R. 

374-  "^ 

II.  Example  of. 

There  is  a  piece  of  groand  called  X, 
within  the  precincts  or  liberties  of  the 
castle  of  Y.  About  seven  years  ago  houses 
were  for  the  first  time  erected  upon  it. 
The  castle,  with  all  its  precincts,  has 
always  been  deemed  extra-parochial ;  and 
no  part  of  it  has  ever  been  reputed  to  be  a 
vill,  or  treated  as  such.  X.  is  no  vill,  and 
therefore  not  liable  to  the  appointment  of 
overseers.  Rex  v.  Standard  Hill,  4  M. 
k  S.  378. 


VISITOR. 
I.  Relative  to  the  appointment 

OF. 

(a)  By  uiq>licationy  p.  997. 

II.  Relative  to  the  jurisdiction 

OF. 

<a)  Extent  of,  p.  997. 

(b)  In  his  own  cause,  997. 

(c)  How  exercised,  R'997« 
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I.  Relative  to  the   appointment 

OF. 

(a)  By  implication. 

Patronage  and  visitation  are  necessary 
attendants  upon  the  founder  of  a  corpora- 
tion. Philips  V.  Bury,  2  T.  R.  352.  As 
to  their  delegation :  A  power  of  interpret- 
ing the  statutes  in  case  of  doubt — or  a 
special  power  delegated  in  particular 
cases — or  a  power  delegated  to  the  ordi- 
nary in  particular  instances — does  not 
make  a  general  visitor.  Case  of  Ravens^ 
•worth  Hospital,  8  East,  221. 

II.  Relative  to  the  jurisdiction 

OF. 

(a)  Extent  of. 

If  meant  to  be  restrained,  must  be  ex- 
pressly limited.  Rex  v.  Bishop  of  Wor- 
cester, 4  M.  &  S.  415. 

(b)  In  his  own  cause. 

Cannot  be,  though  the  acts  were  done  in 
another  capacity,  unless  expressly  em- 
powered. Jte^  V.  Bishop  of  Fly,  2  T.  R. 
290. 

(c)  How  exercised. 

Need  not  be  by  common  law  rules ;  but 
unless  the  visit  is  general,  should  be  by 
appeal.  Rex  v.  Bishop  of  Ely,  2  T.  R. 
290. 

III.  Relative  to  the  judgment  of. 

(a)  Conclusiveness  of. 

Given  as  patron,  is  conclusive.  Rex 
V.  Bishp  of  Ely,  2  T.  R.  290 ;  Philips  v. 
Bury,  Id.  351,  353. 

(b)  Form  of  pleading  it. 

I      The  cause  of  a  sentence  of  deprivation 
I  A  A 
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VISITOR. 


TO 


WAGER. 


need  not  be  disclosed.    Bury  v.  PhiUps, 
2  T.  R.  354. 

IV.  Of  granting  a  mandamus  to. 

(a)  To  hear  an  application. 

It  lies,  on  his  refusal  to  receive  and  hear 
it.  Rex  V.  Bishop  of  Lincoln^  2  T.  R.  338 ; 
Rex  V.  Bishop  of  Efy,  5  T.  R.  475- 

V.  In  relation  to  the  succession 

TO. 

I 

(a)  On  extinction  of  the  founders  heirs. 

Where  the  corporation  is  eleemosynary, 
and  no  succession  established,  it  devolves 
to  the  King  in  chancery.  Rex  v.  St. 
Catherine^  Hall,  4  T.  R.  233. 

VI.  Relative  to  visitation. 

(a)  What  is  or  is  not. 

Administering  tin  oath.  Philips  v. 
Bunf,  2  T.  R.  346.  Hearing  and  re- 
dressing complaints,  Id. 


VOLUNTARY  CONVEYANCE. 

L  What  convktances  are  void 
against  a  purchaser  or  cre- 
ditor. 

(a)  Fraud  an  essential  to,  p.  998. 

(b)  Whether  against  a  subsequent 

purchaser,  with   notice,   p. 

998. 

(c)  Miscellane&us  cases,  p.  998. 

II.  A   purchaser    for    value     de- 

FIVED. 

(a)  Who  considered  as. 

(a  1)  General  rule,  p,  998. 
(a  2)  Miscellaneous    cases,  p. 

998. 

(b)  Who  not  considered  as,  p.  998. 


I.  What    conveyances    are    void 

AGAINST  A   purchaser  OR  CRE- 
DITOR. 

(a)  Fraud  an  essential  to. 

Is  such.  Doe,  d.  Watson,  v.  Routkdge, 
Cowp.  705. 

(b)  Whether  against   a  subsequent  pur" 
chaser,  with  notice. 

Yes.  Chapman,  d.  Staverton,  v.  Emery, 
Cowp.  278 ;  Doe,  d.  Otley,  v.  Manning, 
9  East,  59 ;  Doe,  d.  Parry,  v.  James,  16 


East,  212;  though  there  was  an  interme- 
diate fraudulent  conveyance,  Doe,  d.  Bar- 
hell,  V.  Martyr,  1  N.  R.  332. 

(c)  Miscellaneous  cases. 
See  Goodright,  d.  Humphreys,  v.  Moses, 
2BIk.  1019;  Chapman,  d.  Stafoerttm^y- 
Emery,  Cowp.  278 ;   Dewey  v.  Baypi(M% 
6  East,  257. 

II.   A     PURCHASER      FOR     VALUE     DE- 
FINED. 

(a)  Who  considered  as* 
(a  1)  General  rule. 
A  purchaser  bond  fide,  for  good  conii- 
deration,  as  marriage.    Doe,  d.  Watson,  v. 
Routledge,  Cowp.  705. 

(a  2)  Miscellaneous  cases. 

1.  A  lessee  at  rack-rent.  Goodnght, 
d.  Humphreys,  v.  Moscs,  2  Blk.  1019:— 
2.  A  grant  in  consideration  of  releasing 
an  assertion  of  title,  is  primd  fade  for 
value.  HiU  v.  Bishop  of  Exeter,  2  Taunt 
69. 

(b)  Who  not  considered  as. 

A  purchaser  at  an  inadequate  price. 
Doe,  d.  Parry,  v,  James,  16  East,  212- 


WAGER. 

L  Essentials. 

(a)  Mutuality,  p.  999. 

(b)  Interest  in  the  sulfject  matter, 

P-  999- 

II.  Of  valid  wagers. 

(a).  Examples,  p.  999> 

III.  Of  wagers  void  or  ukavaiit 

ABLE. 

(a)  General  rule,  p.999- 

(b)  Js  contrary  to  morality,  p- 

P-999- 

(c)  As  contrary   to  public  po^t 

P-999- 

(d)  In^  relation    to    horse-radtigf 

P.999- 

(e)  Miscellaneous  cases,  p.  999- 

(f)  Whether  made  acailabk  by  tie 

admission  of  having  lost  ti, 
P-999- 


WAGER. 

IV.  Of  the  action  on. 

(a)  Declaratimij  — » MisceUaneous, 

P-999- 

(b)  Evidence^  —  Miscellaneous,  p. 

999- 


WALES. 


999 


I.  Essentials. 
(a)  MutuaUty. 
Is  essential ;  hence,  a  wager  lawfal  on 
one  side  and  unlawful  on  the  other,  is  void. 
Chyton  v.  Jennings^  3  Blk.  706. 

(b)  Interest  in  the  subject  matter. 

Is  not  made  essential  by  stat  14  Geo* 
III,  c.  48.     Good  V.  EUiott,  3  T.  R.  693. 

II.  Of  valid  wagers. 
(a)  Examples, 
1.  That  a  decree  in  chancery  will  be 
reversed.  Jones  v.  Randall,  Cowp.  37. 
See  Lofft  383  ^— 2.  That  a  waggon,  for- 
nierlv  B.'s,  but  now  in  A.'s  possession,  was 
bought  by  A.  before  such  a  day.  Good  v. 
ElUott,  3  T.  ft.  693. 

III.   O^   WAGERS   VOID    OR    UNAVAIL- 
ABLE. 

(a)  General  rule. 
Wagers  are  void  which  injure  third  per- 
sons, or  militate  against  morality  or  po- 
licy.    Good  V.  EUiott,  3  T.  R.  695. 

(b)  As  contrary  to  moraUty. 

A  wager,  giving  a  direct  interest  in  the 
death  of  another,  though  an  enemy ;  at 
l«Mt  if  induced  by  a  conversation  as  to 
his  probable  assassination.  Gilbert  v. 
SykeSi  16  East,  150. 

(c)  As  contrary  to  pubUc  policy. 

1.  A  wager  between  voters  on  the  event 
of  an  election.  Alkn  v.  Heam,  1 T.  R.  s^ : 
— 1».  A  wager  on  the  amount  of  any  branch 
of  the  revenue.  Atherfold  v.  Beard,  3 , 
T.  R.  610 ;  Shirley  v.  Sankey,  a  B.  &  P. 
130. 

(d)  In  relation  to  horse-raeing. 

Where  the  race  is  for  less  than  50  L 
Johnson  v.  Bonn,  4  T.  R.  1. 

(e)  Miscellaneous  cases. 

Wagers,—!.  Concerning  the  person  or 

MX  of  tootllef  .  Da  Costa  v.  Jones,  Cowp. 

729 ;  Good  v.  ElUoit,  3  T.  R.  699 :— 2. 

On  a  peiiit  of  law,  withottt  an  interest, 


Henkin  t.  Guerss,  12  East,  247:— 3.  On 
the  mode  of  playing  an  illegal  game. 
Brown  v.  Leeson,  2  H.  B.  43: — 4.  To  go 
a  giveo  distance  in  a  chaise  and  pair  in  a 
given  time.  Ximenes  v.  Jaques,  6  T.  R. 
499- 

(f)  Whether  made  available  by  the  admis- 
sion rf  having  lost  it. 

JSo.     Atherfold  v.  Beard,  2  T.  R.  613;^ 

IV.  Of  the,action  on. 

(a)  Declaration  on  a  wager  that  an  agree^ 

ment  was  subscribed  by  A.  as  it  'pur- 
ported. 

See  Mucklefieldy.  Hepgin^  1  Ansft.  133- 

(b)  Evidence  on  a  wager  that  a  decree  in 

chancery  mould  be  reversed. 

Proof  of  proceedings  below  is  uaoe- 
cessary.     Jones  v.  Randall,  Cowp.  17. 


WALES. 


I.   Relative   to   the  issitino  0? 

PROCESS   into. 

(a)  A  latitat,  p«  lOOo. 

II.   RELAtlVE   to    the    REtfOVAtt   <J^ 
INDICTMENTS   FROM. 

(a)  From  the  Quarter  Sessions,  p. 
1000. 

III.  Relative  to  the  welch  judi- 

cature ACT. 

(a)  Personal  actions   within,   de- 

Jlned,  p.  1000. 

(b)  The   next   adjoining   English 

county  defined,  p.  iooo. 

IV.  Relative  to    the    ^rutce   o» 

WALES. 

(a)  Information  by    his   ahomey 
*  general. 

(a  1)  Revival  of,  at  his  death, 

p.  1000. 
(a  2)  See  Intrusion. 

(b)  Creditors  of,   their  obligation 

to  resort  to  the  fund,  under 
St.  35  Geo.  Ill,  c.  125,  p. 
1000. 


A  A  2 
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TO 


I.      RlLATIYi;^    TO     TH£     ISSUING     OF 
PROCESS    INTO. 

(a)  A  latitat. 
Is  allowable.     Penry  v.  Joms,  Dougl. 
S13  ;  Lloj/d  V.  Janes,  Ibid,  n. 

II.  Relative   to   the   removal  of 

IN19ICTMENTS    FROM. 

(a)  Frtm  the  Quarter  Sessions. 
Is  allowable.     Rex  v.  Levns,  4  Burr. 
2456. 

III.  REX.ATIVE  TO  THE  WELCH  JUDI- 
CATURE Act. 

Xa)  Personal  actions  ivithin  defined. 

Covenant  for  not  levying  a  fine,  is. 
Daus  V.  Jones,  1  N.  R.  267. 

(b)  The  next  adjoining  English  county  dc' 

fined. 
Hertfordshire  is  to  Souths  Salop  to  North 
Wales-    Doe,  d.  Rkhards^  v.  fVHUams,  8 
M.  &  S.  270. 

IV.   Relative   to   the   prince   of 

WALES. 

(a)  Information  by  his  attorney  general. 
(a  1)  Rmoal  rfi  at  his  death. 

See  Attorney  General,  S^.  v.  Plymouth, 
Corporation,  Wightw.  134. 

(b)  Creditors  of,  their  obligation  to  resort 
to  the  Jund,  under  st.  35  Geo.  Ill, 
c.  125. 
See  Sparkes  v.  O^KeUy,  s  N.  R.  421 ; 

10  East,  369. 


WARDEN  OF  THE  FLEET. 

Of  filiko  a  bill  against,  in  va- 
cation. 

Is  not  allowable.  Crook  v.  Byles,  2 
Mars.  49 ;  6  Taunt.  347 ;  Stock  v,  Eyks, 
2  Mars.  54;  6  Taunt.  352. 


WARRANTY. 

First. 
[A]  Of  Personal  Property. 

I.  What  considered  as. 

(a)  An  affirmation  made  at  the  time 
of' sale,  p.  1000. 


WARRANTY. 

11.  Of  implied  warranty. 

(a)  General  rules,  p.  1001. 

(b)  From  the  non-observance  of  the 

usage  of  trade  in  specfficat" 
ing  defects,  p.  1001. 

in.  Of    warranty    made   before 

SALE. 

(a)  Whether  obligatory,  p.  1001. 

r 

IV.  Of  distinct  warranties. 

(a)  Independant  nature  of,  p.iooi. 

V.  Of    incidental    rights   con- 
nected WITH. 

(a)  To  recover  for  a  horse's  keep, 
— preliminary  steps,  p.  1001. 

VI.  Evidence  of. 

(a)  A  subsequent  ackniOra^ledgment, 
p.  1001. 

VII.  Falsehood  of. 

(a)  Consequences  of, on  theveniort 

rights,  p.  1001. 

(b)  Action  for. 

(bi)  Preliminary steps,pAO0l. 

(b2)  Declaration,  —  averment 
if  warranty,  and  sden- 
ter,  p.  1001.  (And  see 
Vendor  and  Pur- 
chaser.) 

(b  3)  Evidence  in,  p.  looi. 

(b  4)  Measure  rf  damages  m, 
p.  1001. 

Secondly. 

[B]  Of  Real  Property. 

Conveyance  by    release  with 
warranty. 

(a)  Subjects  of  reverwrnary  in- 

terest, p.  1001. 

(b)  Its  legal  effect  on  an  eMe 

tail,  p.  1001. 

(c)  Form  of,  in  relation  to  the  ad- 

dition or  omission  of  heirSf 
p.  1001. 


First. 
[A]  Of  Personal  Property. 

I.  What  considered  as. 
(a)  An  affirmation  made  at  the  time  (f 

sale. 
Is  such,  if  intended,  thoogh  the  vendor 


WARRANTY. 

18  not  in  poasesaion.    Fcuky  v.  Freeman^ 
3  T.  R.  57,  58. 

II.  Op  implied  warranty. 

(a)  General  rules. 

None  arises.  Parkinson  v.  Lee,  3  East, 
314;  «Spri7i^;wf^v.  ^//en,  3£ast,448,  n.; 
Paget  vWUkinsoUylhidLl  Dowdingv.Mor- 
Hmer^  Id.  448,  449. 

(b)  From  the  non-observance  of  the  usage 
i^  trade  in  specificating  defects. 

Arises.  Jones  v.  Bowden^  4  Taunt.  847. 
III.    Of   warrahtt    made    before 

SALE. 

(a)  Whether  obligatory. 

Yes,  if  the  sale  is  bottomed  thereon. 
Pasley  y.Freemanj  3  T.  R.  59,  60. 

IV.  Of  distinct  warranties. 

(a)  Independant  nature  of. 

A  condition  annexed  to  a  warranty  of 
soundness,  does  not  extend  to  one  of  age. 
Buchanan  v.PumshaWf  a  T.R.  745. 

V.     Of    incidental    rights    con- 
nected WITH. 

(a)  To  recover  for  a  horse's  ieepf—preU- 

minan^steps. 

A  tender  hack  must  be  made  on  dis- 
coTering  the  unsoundness.  Caswell  v. 
Coare^  1  Tauot.  566. 

VL  Evidence  of. 
(a)  A  subsequent  acknowledgment. 

Is  such.  Pt^ne  v.  Whaky  3  Smith,  131; 
7  East,  274. 

Yll.  Falsehood  of. 

(a)  Consequences  of,  on  the  vendo/s  rights. 

If  known  to  the  vendor,  the  vendee 
may  rescind.  Lewis  v.Cosgraoe,  aTaunts. 

(b)  Action  for. 
(hi)  Preliminary  steps. 

None)  as  notice,  or  tender  back,)  are 
r:    Fielder  v.  Starkin,  1  H.  B.  1 7. 


WAST£. 


loot 


3.  Averment  of  tfoeiifer  is  unnecessary, 
and  therefore  surplusage.  Williamson  v. 
AUison^  9  East,  446 ;  — —  v.  Purchase, 
Id.  448. 

(b  3)  Evidence  in. 
Must  positively  prove  it  false  at  the 
time  of  sale.    Eaves  v.  Dixon,  s  Taunt. 

343. 

(b  4)  Measure  of  damages  in. 
If  the  chattel  has  been  retumed,~the 
price  given ;  otherwise,  the  difference  be* 
tween  that  and  its  value.  Caswell  v.  Coare, 
1  Taunt.  566. 

« 

Secondly. 
[B]  Of  Real  Property. 

Conveyance   by    release   with 
warranty. 

(a)  Subjects  of,- — reversionary  interest. 

Is  such.  Doe,  d.  Hutchinson,  v.  Prest- 
vndge,  4  M.  &  S.  178. 

(b)  Its  legal  eject  on  an  estate  tail. 

If  to  a  man  and  his  heirs,  it  operates 
as  a  discontinuance ;  if  heirs  are  omitted, 
then  only  by  estoppel  against  the  releasor. 
Ibid. 

(c)  Form  of,  in  relation  to  the  addition  or 
omission  of  heirs. 

No  technical  form  is  requisite     Ibid. 


(b  2)  Declaration,— axerment  of  warranty 

and  scienter. 

1 . ''  Undertook  that  he  could  warrant  f 
aicied  by  verdict.  Button  v.  Corder,  7 
TaunU405;  i  Moore,  109. 


WASTE. 

I.  Action  of. 

(a)  Extent  of  the  damage  essential 
to  its  maintenance,  p.  lOOS. 

it.  Subjects  of. 

(a)  Property  excepted  out  qf  adc' 
mise,  p.  loofi. 

III.  Action  in  the  nature  of. 

(a)  Subjects  of-^permissvoe  waste, 

p.  1003. 

(b)  Against  whom  maintainable,  p. 

1002. 


I.  Action  of. 

(a)  Extent  of  the  damage  essential  to  its 
maintenance. 

Must  amount  to  401^.  whether  Che  waste 
A  A  3 


1002 


WASTE. 


consist  in  alteration  or  deterioration.  Bar- 
rtyw  School  v.  Aldcrton^  3  B«  &  P.  86. 

II.  Subjects  of. 

(a)  Property  excepted  out  of  a  demise. 

Is  not  the  subject  of.  Goodrighty  d. 
Peters,  y.  Vivian,  8  East,  190. 

III.  Action  in  the  nature  of. 

(a)  Subjects  of, — permimve  waste. 

Is  not  the  subject  of.  Gibson  v.  WeUs, 
1  N.  R,  290 ;  Heme  v.  Bembaw,  4  Taunt. 
764;  Jones  v.lfiT/,  7Taunt  39a ;  i  Moore, 
100. 

(b)  Against  whom  maintainable, 
A  tenant  for  years  after  expiration  of 
his  term.     Kinfyside  v.  Thornton,  2  Blk. 
iilli 


WAY, 

CPrivateJ 

I.  Relative  to   private  itays   in 

GENERAL. 

(a)  Grant  of, 

(ai)  Implied  terms  of,  p.  100^. 
(a  2)  Construction  of,  p.  1002. 

(b)  Line  of,  p.  1002. 

(c)  Mot^  of  enjoyment,  p.  1002. 

(d)  Repairs  of,   by  whom  made, 

p.  1002. 

,(e)  Extinction  of . 

(ei)  By  purchasing  the  land,  or 
parcel  thereof,  p.  1002. 

(e2)  Whether  by  a  coequal 
existing  right  in  the 
public,  p.  1002. 

(f )  Rights  of  the  owner,  when  im- 

passable, pu  1002, 

(g)  Pleadings* 

(gl)  Description  of  the  ter- 
minus,— as  a  highway 
generaUy,  p.  1002. 

II.  Relative  to  private  ways  ap- 

purtenant. 

(a)  Implied  grant  of,  p.  1003. 

(b)  Averment  of  occupation  of  the 

place  to  which,  ^c,  p.  1003. 

III.  Relative  to  private  ways  oy 

necessity. 

(i)  Creaii4nt  of,  p.  i^q^. 


WAY. 

(b)  Grcmt  of, ^implied  terms. 

(b  1)  Ivr  quiet  enjoyment,  p« 
1003. 

(c)  Line  of,  p.  1003. 

(d)  Revival  of,  p.  1003. 

(e)  Form  of  pleading,  p.  1003. 


I.  Relative  to  private  ways  in 

GENEHAL. 

(a)  Grant  of, 

(a  1)  Implied  terms  of. 

The  grantee  of  a  road  for  coals,  may 
make  a  framed  waggon  way,  if  necenaiy. 
Senhouse  v.  Christian,  1  T.  R.  560.  See 
Gerrard  v.  Cooke,  2  N.  R.  109, 

(a  2)  Construction  of, 

^*  In,  through  and  along",  does  not  im- 
port ^*  across^'  the  lia^.  SaAome  v. 
Christian^  I  T,  R.  560, 

(b)  Une  of, 

1^1ay  be  confined  by  the  grantor.  Bul- 
lard  v.  Harrison,  4  M.  &  S.  387. 

(c)  Mode  of  e^joywient. 

Cannot  be  used  to  go  beyond,  or  short 
of  the  termini.  Senhouse  v.  Christian, 
1  T.  R.  569. 

(d)  Repairs  of,  by  wham  made. 

The  grantee.  Taylor  v.  Whitehead, 
Dougl.  745. 

(e)  Extinction  of, 
(e  1)  .By  purchasing .  the  land  or  parcel 

thereof. 

Is  no  extinction.  Jack&on  v,  ShiUtto, 
1  East,  381.   Qwa-e. 

■  m 

(e  2)  Whether  by  a  coequal  existing  right 
in  the  public. 

No.    Allen  v.  Ormond,  8  East,  4. 

(iy Rights  of  the  auner,  when  impassable. 

Cannot  go  upon  the  kuid  adjunning. 
BuUwtd  V.  Harrison^  4  M.  &  S.  387, 

(g)  Pleadings* 

(g  1)  Description  of  the  terminus, — as  a 

highiway  gener^lfy. 

5€»iMr,  is  too  general.  Aibemy.  Ormond, 
8  East,  4. 


W  A  Y. 


II.   ReLATIVB    to    VRIVATE     WAtS 
APPURTENANT. 

(a)  Implied  grant  of. 

A  demise, "  with  all  ways  appurtenant", 
jMMei,  (c.  <•)  an  occupation  way,  unless 
it  be  shewn  that  there  are  ways  appur- 
tenant  Morris  v.  Edgintotiy  3  Taunt  24. 

(b)  Averment  of  occupation  of  the  place  to 

which,  Sfc. 

1.  Seisin,  in  demesne^  implies  it.  Stott 
V.  Stott^  16  East,  343» 

2.  And  occupation  of  part,  entitles. 
Bertie  v.  Beaumont ^  16  East,  33. 

III.  Relative  to  private  ways  of 

NECESSITY. 

(a)  Creation  of 

Is  impliedly  granted  or  reserved. 
Howton  v.  Frearsonf  8  T.  R.  50. 

(b)  Grant  of,, — implied  terms. 
(b  1)  For  quiet  enjoyment. 

Is  included  in  the  covenant  ior  quiet 
ei^joyment  Morris  v.  EdgnUon,  3  Taunt 

(c)  Line  of. 

Is  that  most  convenient  to  the  grantee ; 
at  least,  if  that  was  the  one  used  by 
grantor.  Morris  v.  Edginton,  3  Taunt.  34. 

(d)  Revival  of. 
See  BucJcbyy.  Coles,  5  Taunt  311. 

(e)  Form  of  pleading, 

la  to  shew  a  unity  of  possession  of  the 
two  closes,  and  the  manner  of  their  sepa- 
ratioo.  BuUard  v.  Harrison^  4  M.  &  S. 
387. 
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II.  Dock  warrants. 

(a)  On  tke  transfer  and  indorsement 


I, 


WEST  INDIA  DOCKS. 

The   Dock   Act   (39  Geo.  Ill, 
c.  69). 

(a)  Compensation  clause,  1003. 

(b)  Of  the  charges  to  which  the 

company  are  liable,  in  con- 
sideration of  the  6smSd.  per 
ton,  p.  1003. 

(c)  Of  goods  exempt  from  charges 

mder  sect,  137,  p.  1003. 

(d)  Ofthideihcry  of  property  to 

the  owners  under  sect*  137, 
p.  X003. 


of,  p.  1003. 

III.  Treasorer. 

(a)  Notice    of    action     against, 
p.  1003. 


I.  The  Dock  Act. 

{a)  Compensation  clause. 

The  standard  is  the  yearly  profits  made 
before  the  act  Manning  v.  Commissioners 
of  Compensation,  9  East,  165. 

(b)  Qf^the  charges  to  uhich  the  company 
are  liable  in  considerationqfthe  6s.  Sd. 
per  ton. 
Ordinary  charges  only.     Blackett   v. 
Smithy  1  a  East,  518. 

d^)  Of  goods  exempt  from  charges  under 

sect.  137. 

Those  only  intended  for  present  use. 
Blackett  v.  Smith,  10  East,  533. 

(d)  Of  the  delivery  of  property   to  the 
owners  under  sect.  1 37. 

Must  be  such  as  will  enable  them  to 
carry  them  by  water  or  land,  as  they 
choose.    Harden  v.  Smith,  8  East,  16. 

II.  Dock  warrants. 
(a)  On  the  transfer  and  indorsement  of. 
See  Twinger  v.  Samuda,  7  Taunt  265. 
1  Moore,  12 ;  Lucas  v.  Dorrien,  7  Taunt 
278 ;  1  Moore,  29. 

in.  Treasurer. 
(a)  Notice  of  action  against. 
Is  entitled  to  fourteen  days  notice  under 
sect  185.  Wallaeey.  Smith,  5  East,  115 ; 
1  Smith,  346. 


WHALE  FISHERY. 

I.  In  general. 

(a)  Customs  of,  p.  1004. 

II.  In  the  northern  seas. 

(a)  Customs  of,  p.  1004. 

HI.  In  the  southern  seas. 

(a)  Relative  to  premiums    under 
88  Geo.  ni,c.2o,  p.  1004. 
A  A  4 


1004        WHALE  FISHERY. 

IV.  Of  the  Gallipos  Islands. 
(a)  Customs  ofy  p.  1004. 


TO 


I.  In  general. 

(a)  Customs  of. 

Are  binding  upon  those  frequenting  the 
fisheries.  Fennings  v.  Lord  GrenviUe^ 
1  Taunt  341. 

II.  In  the  Northern  Seas. 

(a)  Customs  of. 
The  striker's  right  only  continues  whilst 
(but  then  exclusively)  he  retains  dominion. 
Littledale  v,  Scaith^  1  Taunt.  243,  n. 

III.  In  the  Southern  Seas. 
(a)  To  premiums  under  28  Geo.  Ill,  t.  30« 

The  fourteen    months  are  computed 
from  clearing  out ;  and  by  lunar  months. 
Lacon  v.  Hooper,  6  T.  R.  224. 
• 

IV.  Op  the  Gallipos  Islands. 

(a)  Customs  of. 
The  striker  with  a  droug,  is  entitled 
to    share    a   moiety    with    the   killer. 
Fennings  v.  Lord  Grenville,  1  Taunt.  241. 


WHARF  AND  WHARFINGER. 

I.  Wharf. 

(a)  Situation  of,  p.  1004. 

(b)  Pleadings  relative  to,  p.  1 004. 

II.  Wharfinger. 

(a)  Lien  of,  p.  1004. 


I.  Wharf. 

(a)  Situation  of. 

Must  be  in  open  places.  Case  of  London 
Wharfs,  I  h\k.^5Bi. 

(b)  Pleadings  relative  to. 

Its  original  need  not  be  shewn.  Bolt  v. 
Stennett,  8  T.  R.  606. 

II.  Wharfinger. 
(a)  Lien  of. 

1.  Is  general  upon  all  goods.  Richard- 
son V.  Goss^  3  B.  &  P.  1 19. 

2.  But  does  not  for  a  general  balance, 
txttnd  to  goods  transferred  to  another, 
after  order  and  before  receipt. .   Ibid. 


WINE. 
WINDOW  LIGHTS. 

I.  Title  to. 

(a)  In  miscellaneous  cases,  p.  1004. 

II.  In  relation  to  the  Building 

Act,  p.  1004. 


I.  Title  to. 
(a)  In  misceliantous  cases. 

Occupier  of  one  of  two  houses,  built 
nearly  at  the  same  time,  and  purchased  of 
the  same  proprietor,  may  sue  the  tenant  of 
the  other  for  obstructing  his  lights,  by 
adding  to  his  own  building,  however  short 
the  plaintiff's  previous  enjoyment.  Cou^ 
ton  V.  Richards,  1  Price,  27. 

II.   In  relation  to  the  Building 

Act. 

A  window  frame  erected  on  a  party- 
wall,  held  not  to  be  a  common  nuisance 
within  14  Geo.  Ill,  c.  78,  so  as  to  de- 
prive the  owner  of  it  of  his  rig^t  to  the 
windows,  which  were  proved  to  be  antient 
lights ;  and  even  if  it  was,  it  could  not 
be  obstructed  before  conviction.  Ttf- 
terton  v.  Coiners,  1  Mars.  140. 


WINE. 

I.  Relative  to  the  importation 

OF. 

(a)  Formqf,and  evidence ommin- 
formation  on  94  Geo.  Ill, 
c.  47,  s.  1,  p.  1004. 

II.  Dealing  in,  defined,  p.  1005. 

III.  Removal  of. 

(a)  Construction     of    a   permit, 
p.  1005. 


I.   Relative  to  the  importation 

of. 
(a)  Form  of,  and  evidence  on  an  information 
o«24G«>.  Ill,  c.47,*.i. 
To  state  that  the  wine  ib  liable  to 
forfeiture,  upon  being  imported  in  casks  of 
less  than  25  gallons,  without  specifically 
negativing  the  exceptions  in  1  Geo.  II, 
c.  17,  is  good  after  verdict  And  the 
crown  need  not  prove  the  quality  of  the 
wme.  Attorney  General  v.  Skeng^,  For- 
rest. 43. 


WINE. 

II.  DBALIHG    in,   DEVIKED. 

Buying  is  dealing  under  36  Geo.  Ill, 
C'  599  B*  4*  ^^  V-  Excise  Commtssionersj 
3T.R.381. 

IIL  Removal  of. 

(a)  Constmctum  of  a  permit. 

**  To  be  in  force  for  one  hour  after,  kc. 
and  two  days  more  for  being  delivered 
into,**  &c. ;  the  two  days  are  computed  at 
twenty-four  hours  each.  Cooke  w.ShoU, 
5  T.  R.  355. 


WITNESS. 
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WITNESS. 

h    Attskdakce  of 'witnesses. 

(a)  In  crimiiuU  cases. 

(a  1)  Means  of  compelling^ — 
on  a  charge  of  felony 
before  a  magistrate^ 
p.  1008. 

(a  2)  Subpctna  for^-^^-jDhtnce 
issttablcj  on  a  trial  at 
the  assizes f  p.  1008. 

II.  Standa&p  of  intelligence. 

(a)  On  a  question  of  hand-writing, 

p.  1008. 

(b)  On  a   question  of  marriage^ 

p.  1008. 

(c)  Reference  to  written  documentSy 

p.  1008. 

III.  Incompetency  from  infamy  of 

character.    • 

(a)  Whether  occasioned  by  convic-- 
tion  ^MTJudgmenty  p.  1008. 

IV.  Incompetency  from  interest. 

(a)  General  rules, 

(ai)  General  nature  of  the  in- 
terest defined,  p.  1008. 

(as)  In  relation  to  the  case 
where  the  interest  is 
counterbalancedy^.  1 008 

(a  3)  In  relation  to  the  case 
where  the  interest  is 
counterbalanced,  but 
not  the  remedy,  p. 
1008. 

(a  4)  In  relation  to  the  case 
where  there  is  a  per- 
suasion of  interest, 
p.  1008. 

(a  5)  In  relation  to  the  case 
where' the  verdict  may 


inftuence  the  Jury  in  an 
action  by  the  witness, 
p.  1008. 
(a  6)  In   relation  to  the  time 
at  which  the  interest  was 
acquired,  p.  1008. 
(b)  Incompetency  of  a  party  to  a 
written  instrument. 
(b  1)  On    an    indictment  for 
forgery,^ general  rule, 
p.  .1008. 
(ba)  On    <m    indictment  for 
forgery, — m  relation  to 
the  question  of  the  va- 
lidity of  an  indorsement 
of  the  payment  of  tn- 
terest,  as  by  the  drawer, 
p.  1008. 
(b  3)  In  a  civil  action,'-'-^ncom- 
petency  of  the  drawer  of 
an  accommodation  bdl 
to  prove  Usury  on  the 
transfer,  p.  1009.. 
(b  4)  Jit  a  cfW  actionf'-^om-' 
petency  of  the  drawer 
of  the  biU,  in  an  action 
of  money  had  and  re- 
ceived against  the  ac- 
ceptor, p.  1009. 
(b5)  Competency    of  the   in- 
dorser  for  the  drawer 
sued  by  the  indorsee, 
P.IQ09. 
(b6)  Competency  of  the  in- 
dorser  to  prove  property 
in  the  biU,  p.  1009. 
(c)  Incompetency  of  parties  to  a  suit. 
(c  i)  Competency  of  one  ad- 
versary; as  witness  for 
the  other,  p.  1009. 
(c  2)  Incompetency  of  a    co* 
defendant  m  assumpsit, 
after  judgment  by  de- 
fault against  him,  as 
witnessfor  theplaintif, 
p.  1009. 
(c3)  Incompetency  of  parishi- 
oners ona  questionqfset- 
tlement  or  ratefortheir 
parish, — general  ndes, 
p.  1009. 
(c  4)  Incompetency  of  parishi- 
oners on  a  question  of 
settlement  or  rate,  for 
their    parish, — of   an 
overseer   to  praoe  the 
custody  of  a  certificate, 
p.  1000. 
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(c5)  Incompetency  of  parishi" 
oners  on  a  question  of 
settlement  or  rate, 
against  their  parish, 
p.  1009. 

(c  6)  Incompetency  of  gaoem' 
ors  of  tke  poor  on  an 
appealj  p.  1009. 

(c7)  Competency  of  parties 
whose  settlement  is  in 
dispute,  on  an  appeal, 
p.  1009, 

(d)  Incompetency  of  a  corporator, 

on  a  question  of  approoe- 
ment  by  the  corporation, 
p.  1009. 

(e)  Incompetency  of  a  partner, 
(ei)  Of  a  dormant  partner, for 

his  companion  (when 
plaintiff),  p.  1009. 
(es)  To  disprove  his  com- 
panion's authority  to 
contract  or  indorse, 
p.  1009. 

(f )  Inciompetency  of  husband  and 

wife. 

(f  1)  General  rule,  p.  1009. 

(fa)  In  relation  to  a  woman 
held  out  as  a  mfe,  p. 
1010. 

(f  3)  In  relation  to  an  action  by 
the  wife^s  trustee,  p. 
loia 

(£4)  Competency  to  prove  their 
own  marriage  on  a  ques- 
tion of  settlement,  p. 

(£5)  Incompetency  in  the  wife 
surviving  to  prove  non- 
access,  p.  1010. 

(f  6)  Inadmissibility  of  the 
xoife^s  declarations  suing 
as  executrix,  p.  loio. 

(f  7)  Admissibility  0^  the  wife^s 
declarations  in  an  action 
on  a  policy  on  her  life, 
p.  1010. 

(g)  Cosnpettncy  of  parents  on  a 
question  <f  legitimacy,  p. 
1010. 

(h)  Competency  of  an  executor  to 
estabUsk  the  will,  p.  loio. 

(i)  Incompetency    of    commoners 
chiming  by  custom, 
(11)  To  support  the  right,  p. 
xoio. 


(12)  To  estahUsk  the  obliga- 
tion to  maintain  the  ad- 
joining fence,  p.  1 010. 

(k)  Incompetency  ,  of    an    under- 
writer. 
(k  1)  General  rule,  p.  1010. 
(k  9)  On  a  payment  to  be  repaid 
on  the  policy  proving  ni- 
vo/td^p.  1010. 

(1)  Incompetency  of  a  servant,  p. 
1010. 

(m)  Incompetency  of  a  bankrupt. 

(mi)  To  support  the  commis- 
sion, p.  1010. 

(m  2)  7a  increase  or  decrease 
the  fund,  p.  1010. 

(m  3)  For  his  surety,  p.  10  it). 

(m  4)  ill  relation  to  partner- 
ships, p.  1010. 

(m  5)  Toprove  usury,  p.  1010. 

(n)  Conqtetency  of  a  creditor  to 
support  a  bankn^tcy,^.^  01 1. 

(0)  Miscellaneous  instances  of  in- 
competencyfrom  interest. 
(p  1)  Of  the    assignor   of  a 

debt,  p.  1011. 
(oft)  Of  a  bankrupt  discharged 
'  from  a  security,  though 
liable  to  costs  thereon, 
p.  1011. 

(P  3).  ^f  0^  fi^  has  acted  m 
^ioiation  rf  a  custom, 
p.  1011, 

(04)  Of  a  third  person,  topraoe 
possession  in  himseff, 
tn  an  ejectment,^.  101 1 . 

(^5)  ^f  «  master  and  part- 
owner  ^  to  prove  the  des- 
tination in  an  actumcf 
insurance  on  goods,  p. 
toil. 

(06)  In  relation  to  landkrd 
and  tenant^  p.  1011. 

(0  7)  In  relation  to  the  titk 
deeds  of  property  mort- 
gaged twice,  p.  1011. 

(o  8)  Oj  the  personal  represen- 
tative of  one  partner 
against   the  other,  p. 

1011. 

(09)  Of  the  pkuntyf  in  a  bill 
of  injunction  on  a  trial 
for  perjury  in  the  an- 
swer thereto,  p.  101 1. 

(o  10)  To  frofic  ^properiy  in 
ohe*s  self  or  another, 


WITNESS. 


wider  whom  one  elam9f 

p.  1011. 

(oil)  Of  the  borrower^  in  an 
aciumafvsury^p.ioii, 

(p)  Of  the  exceptions  to  the  rule, 

on  the  subject  of  vnoompe* 

tencyfrom  interest. 

(pi)  From  necessity  y  p.  loii. 

(p  2)  Under  the  Bribery  Act, 

p.  lOll. 

V.  Incompbtency  from  eblativb 

SITUATION. 

(a)  As  attorney, 

(a  i)  Rule  Ml  relation  to  confix 
dential  communications, 

p.  1011. 

(a  a)  EaampU  of  a  con^ieniial 
communication,  p.  i  oi  3 . 

(a  3)  Example  of  a  communir 
cation  not  cor^dential, 
p.  1012. 

(a  4)  Rule  in  relation  to  the 
deposit  of  writings  with, 
in  the  course  of  a  cause, 
p.  lOlS. 

(a  5)  Example  tDhere  the  oHor^ 
ney  v>as  examined  as  to 
a    written   notice^    p. 

1012. 

(b)  As  party  to  a  written  instru- 

ment, p.  1012. 

(c)  As  attesting  witness  to  a  writ* 

ten  instrument,  p.  1012. 

I 

VI.   Or  RESTOEIXG  TUB  COMPETSN- 
CY   or   A    WITNESS. 

(a)  By  question  on  the  voir  dire, 

p.  1012. 

(b)  In  the  case  of    incompetency 

from  interest. 
(b  i)  By  release,  p.  1012. 
(b  2)  By  the  witness s  offer  to 
release,  p.  1012, 

VII.   Oh  XVkX  EXAMINATION  OF  WIT- 
NESSES. 

(a)  Mode  of  proving  the  incon^te^ 

tency  of. 
(ai)  By  the  witnes^s  admission 
of  infamy,  p.  1012. 

(b)  Of  the  privileges  of  a  witness 

thereon. 
(bi)  From  his  expenses    not 
having  beesk  ymdy   pi 

1012%. 
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(ba)  In  relation  to  the  ques- 
tion asked,  p.  1012. 

(c)  Subject  matter  of  testimony. 
(c  1)  AdmissibiHiy  of  opinion, 

p.  1012. 

(d)  Of  the  cross-examination, 

(d  1)  Touching  collateral  ir- 
relavent facts,  in  order 
to  contradict  him,  p. 
1012. 

VIII.   Of  secondary  evidence   in 

RELATION   TO  WITNESSES. 

(a)  Admissibility  of,  where  the  wit- 

ness has  become  insane,    p. 

lOlfl. 

(b)  Admissibility  of  the  testimony 

of  a  deceased  vntness. 
(b  1)  General  rule,  p.  1019. 
(b2)  Mode (ff proving, p.ioi2. 

(c)  Of  commimms  to  txamine  wO^ 

nesses. 

(c  1)  Mode  of  compelling  amr 
sent  iOf  p*  1012. 

(02)  lit  relation  to  an  inform 
motion  for  a  forced 
vessel,  p.  1013. 

•  (d)  Of  depositions. 

(d  1)  Admissibility  of,  as  evi- 
dence, p.  1013. 
(d  2)  Examples,  p.  1013. 

IX.  lUtATlVE     TO    TBE     R9FBNSES 

OF   WITNESSES. 

(a)  Rdgit  to  recover  back  a  double 
payment,  p.  1013. 

X.  REI.ATIVE     TO     TUB     COSTS     OF 

^RINGINOy  OR  BNDBAVQURIIIO 
TO  BRING,  WITNESSES  TO  THE 
TRIAL. 

(a)  Of  the  r^hi  to  costs  where 

both  parties  have  smbpanaed 
tie  same  witness,  p.  1013. 

(b)  Of  the  ri^ht  to  costs,  on  an  ex- 

aminatum  by  commission,  p. 
1013. 

(c)  Of  the  costs  of  foreign  wit- 

nesses, p.  1013* 

(d)  Of  the  costs  of  inqnirir^  after 

a   subscribing    witness,    p, 
1013. 

(e)  Mode  <f  computing^  p^  1013^ 

(f)  MisceUtmews  caeesif  p.  IQ14. 
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Of  remedies  aoaikst  wit- 
nesses FOR  DISOBEYING  THE 
SUBFCENA. 

(a)  By  action. 

(a  i)  Whether-mamtainablej  p. 

1014. 
(a  2)  Of  the  declaration  there- 

in,  for  not  producing 

papers,  p.  1014. 
(a  3)  Compensation   undtr    5 

Eliz.  c.  9,  how  assessed, 

p.  1014. 

(b)  By  attachment. 

(b  1)  When  grasUablc  or  not, 
p.  1014. 

(b2)  Preliminary  steps, — ten- 
der of  expenses,  p.  1014. 


I.  Attendance  of  witnesses. 

(a)  In  criminal  cases, 
(a  1)  Means  of  compelling,  on  a  charge  of 
felony  before  a  magistrate. 

On  refusal  to  be  bound  over,  or  find 
sureties,  he  may  commit.  Bennet  v.  Wat" 
son,  3  M«&  S.  1. 


(a  2)  Subpcsna  for,  xohence  issuable,'-''On  a 
trial  at  the  assizes. 

May  issue  from  the  Crown-office.  Rex 
V.  HMg,  8  T.  R.  585. 

11.  Standard  of  intelligence. 

(a)  On  a  question  of  handrwriting. 

That  derived  from  correspondence  is 
sufficient.    Gould  v.  Jones,  1  BIk.  384. 

(b)  Oil  a  question  of  marriage.     « 

Any  one  may  prove  the  party's  iden- 
tity.    JBtr^  V.  Barlow,  Dougl.  171. 

(c)  Reference  to^written  documents. 

Is  only  allowable  to  revive  recollection. 
Doe,  d.  Chwxh,  v.  Perkins,  3  T.  R.  749 ; 
Kensington  t.  Inglis,  8  East,  273. 

IIL  Ivcomfetenct  from  infamy  of 

CHARACTER. 

(a)  Whether  occasioned  by  conviction  or 

judgment. 
By  judgment  only.  Lee  v.Gansell,  Loffl» 
376 ;  Cowp.  3. 

IV.  Incompetency  from  interest. 

(a)  General  rules, 
na.  1)  General  nature  of  the  interest  defined. 

A  bias.   Walton  v.  Shelley,  i  T.R.301 ; 


or  a  possibility  of  advantage  will  not  in- 
capacitate. Carter  v.  Pearce,  1 T.  R.  163 ; 
but  only  a  direct  interest  in  the  event  of 
the  suit, — thus,  a  liability  to  its  costs. 
Totonsend  v.  Downing,  I4£ast,  565;  Jmu 
V.  Brooke,  4  Taunt.  464;  or  the  privilege 
of  availing  himself  of  the  verdict  or  judg- 
ment Bdu  V.  Baker,  3  T.  R.  27  ;  which 
last  he  has  not,  where  it  was  obtained, 
though  only  in  part  by  his  testimony. 
Burdon-v.Brawning,  1  Taunt  520;  Rexs. 
Boston,  4  East,  581 ;  1  Smith,  202;  Bart- 
lett  V.  PickersgUl,  4  East,  577,  n. 

(a  2)  In  relation  to  the  case  where  the  in- 
terest is  counterbalanced, 
A  witness  having  an  interest  inclinmg 
him  to  each  of  the  parties,  is  compettnt 
Evans  v.  Williams,  7  T.  R.  481,  n. ;  nder- 
ton  V.  Atkinson^  7  T.  R.  480. 

(a  3)  In  relation  to  the  case  where  the  is- 
terest  is  counterbalanced,  but  wf 
the  remedy. 

A  greater  difficulty  in  enforcing  a  re- 
medy, occasions  a  preponderance  of  in- 
terest Buckland  v.  Tankard,  5  T.  R.  66 ; 
but  see  2  East,  458 ;  7  T.  R.  63;  4  Burr. 
2254;  2  East,  561. 

(a  4)  In  relation  to  the  case  tohere  there  is 
a  persuasion  of  interest. 
It  incapacitates  where  its  non-existence 
is  not  apparent     Trelawney  v.  Thomas,  1 
H.  B.  303. 

(a  5)  In  relation  to  {he  case  where  the  ver- 
dict may  infiuence  the  jury  in  an 
action  by  the  vntness. 

The  circumstance  does  not  incapacitate. 
7  T.  R.  63. 

(a  6)  In  relation  to  the  time  at  which  the 
interest  vms  acquired. 
If  acquired  since  the  suitor  had  an  in- 
terest in  hu  testimony,  it  does  not  incapa- 
citate.   Bent  V.  Baker,  3  T.  R.  27. 

(b)  Incompetenof  of  a  party  to  a  written 

instrument, 
(b  1)  On  on  indictment  for  forgery, — gent- 

ral  rule. 
Is    competent  for    the  crown,  where 
he  can  gain  nothing  by  establishing  the 
forgery.    Rex  v.  Treble,  2  Taunt  328. 

(b.2)  On  an  indictment  for  forgery, — «* 
relation  to  the  questum  of  the  va- 
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hdii^  of  an  indortement  of  the 
pigment  of  interest^  oi  ^  the 
draxoer. 

The  qwui  drawer  is  incompetent  to  die- 
prove  payment.  Rex  y.  Crockery  2^, R.^'j, 

(b  3)  In  a  civil  action^ — incompetency  of 
the  drawer  of  an  accommodation  btU 
to  pr&ce  usury  on  the  transfer. 
He  is  incompetent.     Jones  v.  Brooke^ 

4  Taunt.  464. 

0)  4)  In  a  civil  action, — competency  of  the 
drawer  of  the  bill  in  an  action  of 
money  had  and  received  against  the 
acceptor. 

See  Le  Sage  v.  Johnson,  Forrest  23. 

(b5)  Competency  of  the  indorser  for  the 
drawer,  sued  by  the  indorsee. 

Is  competent  to  prove  the  receipt  of 
money  by  himself  finom  the  drawer  to 
pay,  and  payment  over.  Birt  v.  Kershaw^ 
s  East,  458. 

(b6)  Competency  of  the  indorser  to  prove 
property  in  the  bill. 

Is  competent  to  prove  it  in  either  of 
two  persons.  Winlow  v.  Daniel,  1  T.  R, 
29B. 

(c)  Incompetency  of  parties  to  a  suit. 
(c  1)  Competency  of  one  adversary,  as  wit- 
ness for  the  other. 

One  party  may  be  witness  for  his  ad- 
versary. Norden  v.  Williamson,  i  Taunt. 
378 ;  though  he  is  not  compeUad>le.  Rex 
V.  fFobum,  10  East,  395.  See  Bauerman 
V.  Rademus,  7  T.  R.  663 ;  Craib  v.  UAeth, 
Id*  670,  n. 

(c  a)  Incompetency  of  a  co-defendant  in 
asswnpsit,  after  judgment  by  de- 
fault against  him,   as  witness  for 
the  plaintiff. 
Is  incompetent.     Brown  v.  Brown,  4 
Taunt.  753. 

(c  3)  Incompetency  of  parishioners  on  a 
question  ^settlement  or  rate, for 
their  parish,— general  rules. 

1.  Are  only  incompetent  when  actually 
rated,  or  paying,  or  their  property  rated 
in  the  name  of  another  not  interested 
therein.  Rex  v.  Prosser,  4  T.  R.  1 7 ;  Rex 
V.  Little  Lumley,  6  T.  R.  157 ;  Rex  v.  Gis- 
bum,  15  East,  57 ;  Rex  v.  Kirdford,  s 
£ast,559 ;  Rex  v.Killerby,  10  East,  293. 


2.  And  semble,  only  when  produced  by 
their  own  parish.  Ashburton  v.  Woodland, 

1  T.  R.  261 ;  Rexw.  Hardwick,  11  East, 

590- 

3.  If  the  appellants  against  an  order  of 
removal,  prove  a  settlement  in  a  third 
parish,  the  rated  parishioners  thereof  can- 
not disprove  it  Rex  v.  Terrington,  15 
East,  471. 

(c  4)  Ificon^teney  of  parishioners  on  a 
question  of  settlement  or  rale,  for 
their  parish,'-—of  an  overseer  to 
prove  the  custom^  of  a  certificate. 

Though  rated,  he  is  competent.  Rex  v. 
Netherthong,  2  M.  &  S.  337, 

(c  5)  Incompetency  <jf  parishioners  on  a 
question  of  settlement  or  rate, 
against  their  parish. 

They  are  not  compellable  to  answer. 
Rex  V.  IVohum,  10  East,  403. 

(c  6)  Incompetency  of  governors  of  the 
poor  on  an  appeal. 

If  liable  in  the  first  instance  to  costs, 
are  incompetent  Rex  v.  St.  Mary  Mag- 
dalen, 3  East,  7. 

(c  7)  Competency  of  parties  whose  settle^ 
ment  is  in  dispute  on  an  appeal. 

They  are  competent.     Rex  v,  Cliviger, 

2  T.  R.  267. 

(d)  Incompetency  of  a  corporator,  on  a 
question  of  approvement  by  the  cor^ 
poration. 

Is  incompetent  to  prove  that  they  left 
a  sufficiency.    Burton  v.  Hinde,  5  T.  R. 

174. 

(e)  Incompetency  of  a  partner. 

(e  1)  Of  a  dormant  partner,  for  his  com- 

panion  (when  plaintiff.) 

He  is  competent.  Mammon  v.  Gillett, 
2  Taunt  325,  n. 

(e  2)  To  disprove  his  compamnCs  autho" 
riiy  to  contract  or  indorse. 

He  is  competent.  Hudson  w.  Robinson, 
4  M.  &  S.  475;  notwithstanding  the 
other's  bankruptcy.  Ridley  v.  Tayhr,  13 
East,  175. 

(f )  Incompetent  aff  husband  and  to^e. 
(f  1)  Ueneral  rule. 

They  are  incompetent  either  for  or 
against  each  other.    Bentky  v.  Cooke,  2 


lOlO 


WITNESS. 


T.  U.  S65 ;  Doris  v.  Dimoootfyf  4  T.  R. 
678;  a  wife  therefore  cannot  criminate 
her  hufiband,  whether  in  a  proceeding  di* 
rectly  charging  him, or  where  the  question 
of  hiB  guilt  arises  collaterally.  Rex  v. 
CUviger,  d  T.  R.  663. 

(f  ft)  In  relation  to  a  looman  held  out  as  a 

vnfe. 

Qiutres  Can^fbelly^Twemhoff  iFricefii. 

(f  3)  In  relation  to  an  action  btf  the  wife*s 

trustee, 

A  third  persoil  under  an  execution 
against  whom  goods,  the  subject  of  the 
action,  were  seized,  cannot  prove  that 
they  were  conveyed  in  trust.  Davis  v. 
Dinwoo(fyy  4  T.  R.  678. 

(f  4)  Compettncy  to  prove  their  own  mar- 
riage on  a  question  of  settlement. 

They  are  competent.  Rest  v.  CUviger^ 
2  T.  R.  267. 

(f  5)  Incompetency  in  the  xoife  surviving  to 
prove  non-access. 

She  is  incompetent  Rex  v.  Luffe,  8 
East,  203 ;  Rsx  v.  KeOy  11  East,  132. 

(f  6)  Inadmissilnlity  of  the  roi/ys  declara- 
tions suing  as  executrix* 

They  are  inadmissible  for  defiandant 
Alban  T.  Pritcheti,  6  T.  R«  680. 

(f  7)  Admissibility  of  the  wiftts  declarations, 
in  an  action  on  a  poUcy  on  her  life. 

Touching  her  health  at  the  time,  are 
admissible  against  the  husband.  Avison 
V.  Lord  Kinnairdf  2  Smith,  286 ;  6  East^ 
188. 

(g)  Incompetency  qfpareutSj  on  a  question 
of  legitimacy* 

May  prove  illegitimacy.  Rex  w.  Brom- 
ley, 6  T.ti.  330. 

(h)  Competency  of  an  executor  to  establish 

thetoilL 

Is  competent  where  he  take  nothing, 
nor  is  interested  in  the  surplus.  Bette- 
son  ▼.  Bromkyy  12-  £«t,  250 ;  Phipps  v. 
Pitchery  2  Mars.  20 ;  6  Taunt.  220 ;  Low 
v.Jo22sfe,iBlk.365;  eoodtitk,d.Fowier, 
V.  W^ord,  DoQgl.  139- 


(i)  Incompetency  of  commoners  claiming  by 

custom. 
(i  1)  To  support  the  right. 

Are  incompetent.    Bent  y.  Bakery  3  T. 

R.  33- 

(i  2)  To  establish  the  obligation  to  nevh 
tain  the  adjoining  fence. 

Are  incompetent.  Anscomb  v.  Shore, 
1  Taunt  261. 

(k)  Incompetency  of  an  underwriter. 
(k  1)  General  rule. 

One  underwriter  is  a  witness  for  the 
other.    Bent  v.  Baker,  3  T.  R.  27. 

(k  2)  On  a  payment  to  be  repaid  on  the  po- 
licy proving  invalid. 

The  payer  is  not  a  witness  for  another 
disputing  the  loss.  Forrester  v.  PigOR,  i 
M.  &  S.  g. 

(1)  Incompetency  of  a  servant. 
Is  not  a  witness!  for  his  master,  sued 
,  for  his  negligence.     Green  v.  New  River 
Company,  4  T.  R.  589. 

(m)  Incompetency  of  a  bankrupt, 
(m  1)  To  support  the  commission. 

Is  incompetent,  though  certificated  and 
having  released  his  share  in  the  suiplus. 
Cross  V.  Fox,  2  H.  B.  279,  n. ;  Flouer  v. 
Herbert,  Ibid. ;  Chapman  v.  Gardner,  Id. 

279. 

(m  2)  To  increase  or  decrease  the  fund. 

Is  ineompetent  to  increase,  but  compe- 
tent to  decrease.  Butler  v.  Cooke,  Cowp. 
70;  Griffin  V.Archer,  2Anst.478. 

(m  3)  For  his  surety. 

Is  incompetent  when  sued  by  a  creditor 
having  elected  to  come  in  under  tbecom^ 
mission.  Towend  v.  Downing,  14  East, 
565. 

(m  4)  In  relation  to  partnerships. 

A  co-defendant  having  proved  his  bank- 
ruptcy is  incompetent  to  prove  a  previoos 
dissolution  of  partnership  between  himself 
and  the  solvent  defendant,  who  had  closed 
his  case.     Emmett  v.  Bradley,  1  Moore, 

33^- 

(m  5)  To  prove  usury. 
In  an  action  for  taking  usurious  inluiest 
on  a  loan  to  a  bankrupt,  he  is  not  a  wit- 
ness ibr  plaintiff,  unless  he  has  obtained 
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his  certiticate;  al^ougfa  defendant  has 
proved'  the  loan  under  the  commission 
(see  now  st  49  Geo.  Ill, c.  I3i,  s.  14,) and 
although  the  bankrupt  offers  to  release 
his  claims  under  the  bankruptcy.  Matters 
V.  Drayton^  2  T.  R.  496. 

(n)  Competency  of  a  creditor  to  iupport  a 

bankruptqf. 

Having  sold  his  chance  he  is  compe- 
tent.    Granger  v.  Furlong,  2  Blk.  1273. 

(o)  Miscellaneous  instances  of  incompetency 

from  interest. 

(01)  Of  the  assignor  of  a  debt. 

Is  a  ¥ritnes3  to  increase  the  fund  out  of 
which  it  is  payable.  Heath  v.  Hall^  4 
Taunt  336. 

(09)  Of  a  bankrupt  discharged  from  a 
security,  though  liable  to  costs  thereon. 

The  liability  does  not  incapacitate. 
Brindv.  Bacon,  5  Taunt.  183. 

(P  3)  Of  one  who  has  acted  in  violation  of 

a  custom. 

Is  incompetent  to  disprove  it.  Car- 
penter^  Company  v.  Hayxcard,  Dougl.  374. 

(04)  QT  ^  ^/iir  J  person  to  prove  possession 

in  himself  in  an  ejectment. 

Is  incompetent.  Doe,  d.  Jones,  v.  WUds, 
1  Mars.  7 ;  5  Taunt.  183. 

(05)  Of  a  master  and  part-owner  to  prove 

the  destination  in  an  action  of  in- 
surance on  goods. 

Is  a  witness  for  the  assured.  De  Sy- 
monds  v.  De  la  Cour,  8  N.  R.  374. 

(o  6)  In  relation  to  landlord  and  tenant. 

1.  A  tenant  in  possession  is  incom- 
petent to  support  his  landlord's  title.  Doe, 
d.  Foster,  V.  JVilliofns,  Cowp.  621. 

3.  In  an  action  by  landlord  and  tenant, 
the  lessor  paramount  may  prove  whether 
the  premises  were  first  demised  to  the 
landlord  or  another.  Bell  v.  Harwood, 
3T.R.  308. 

(o  7)  In  relation  to  the  title  deeds  of  pro- 
perty mortgaged  twice. 

One  who  deposits  title  deeds  with  his 
creditor  as  a  security,  and  afterwards 
mortgages  to  another,  may  prove  notice 
in  the  mortgagee.  Plumb  v.  Fhiitt,  2  Anst 
433,  n. 


(08)  Of  the  personal  representative  of  one 
partner  against  the  other. 

Is  competent.    Burton  v.  BurekaU,  1 

Smith,  197. 

(0  9)  Of  the  plaintiff' in  a  bill  of  injunction 
on  a  trial  for  perjury,  tn  tie  answer 
thereto. 

Is  competent.  Rex  v.  Boston^  4  East, 
57s ;  1  Smith,  202* 

(o  10)  To  prove  property  in  one's  ulf  or 
another  under  whom  one  claims. 

1.  In  an  action  for  goods  taken  in  exe- 
cution against  A,  he  is  incompetent  to 
prove  property  in  himself.  Bland  v. 
Ansley,  2N.R.  331. 

2.  The  mortgagee  of  a  chattel  who  sold 
it  to  the  defendant  on  default,  is  a  witness 
for  him  sued  for  it.  Nix  v.  Cuttings  4 
Taunt.  18. 

3.  Vide  supra,  (0  4)  (0  6) 

(oil)  Of  the  borrower,  tfi  an  action  of 

usury. 

Is  competent  to  prove  the  contract  and 
payment.  Abrahams  v^  Bunn,  4  Burr. 
2251 ;  though  he  has  not  repaid  the 
money,  Smith  v.  Prager,  7  T.  R.  60. 

(p)  Of  ^^^  exceptions  to  the  rule,  on  the 
subject  of  incompetency  from  interest. 

(p  1)  From  necessity. 

An  agent  may  prove  a  sale  by  him, 
though  he  is  to  have  the  surplus  beyond 
a  stated  sum.  Benjamin  v.  Porteus,  2 
H.  B.  590;  or  a  commission  on  the  price; 
Dixon  v.  Cooper,  3  Wils.  40. 

(p  2)  Under  the  Bribery  Act. 

The  discoverer,  though  a  similar  suit 
is  pending  against  himself,  is  competent. 
Reward  v.  Shipley,  4  East,  180.  And 
proof  of  a  confession  to  him  by  defendant 
does  not  of  itself  incapacitate.    Ibid. 

y.  Income ETEKCT,   vrom   A£X.ativx 

SITUATIOK. 

(a)  As  attorney, 

(a  1)  Ride   in  relation  to  cortfidef^tial 

communications. 

They  must  never  he  revealed.  WUson 
V.  RastaU,  4T.  R.  753.  But  the  rule  is 
confined  to  those  made  with  reference  to 
professional  busuiess  during  the  relation  of 
attorney  and  client    Ibid, 
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(a  2)  Example  of  a  confidential  com- 
munication. 

.  Telling  the  attorney,  before  action 
brought,  that  he  would  waive  it  Good- 
light  V.  Bridge f  Lofft.  27. 

(a  3)    Example  of  a  communication  not 

omfidentiaL 

That  no  consideration  .was  given  for  a 
note  made  after  an  action  brought  thereon 
had  been  compromised.  C<M€n  v.  Kend' 
rick,  4  T.  R.  431. 

(a  4)  Rule  in  relation  to  the  depont  of 
writings  withy  in  the  course  of  a  cause. 

He  is  not  compellable  to  produce  them. 
Rex  V.  Dixon,  3  Burr.  1687. 

(a  5)  Example  where  the  attorney  was  exa- 
mined as  to  a  written  notice. 

Notice  received  by  him,  in  the  course 
of  a  cause,  to  produce  papers.  Spencefy 
V.  SchuUcmberg,  7  East,  357 ;  3  Smith, 

325. 

(b)  As  party  to  a  written  instrument. 

May  [impeach  it.  Jordaine  v.  Lash- 
brooke,  7T.R.  601 ;  over-ruling  Walton 

V.  ShtUey,  1 T.  R.  sg6. 

(c)  As  attesting  witness  to  a  written 
instrument. 

Is  incompetent  to  give  evidence  against 
the  attestation.  Goodtitle,  d.  Alexander, 
▼•  Clayton,  4  Burr.  2235. 

VI.  Of  restoring  the  competency 

OF  A  WITNESS. 

(a^  By  question  on  the  xmr  dire. 

Where  the  objection  arises  thereon,  it 
may  be  removed  thereon.  Rex  v.  Gishum, 
15  East,  57. 

(b)  In  the  cast  of  incompetency  from 

interest. 
(b  1)  By  release. 

Is  snfiicient.  Bent  v.  Baker,  3  T.  R.  27. 

(b  a)  By  the  witnesses  offer  to  release. 

Is  sufficient.  Bent  v.  Baker,  3  T.  R. 
27;  Goodtitk,  d.  Fowler,  v.  We^ord, 
Dottgl.  139. 

VIL    On    the    examination    of 

WITNESSES. 

(a)  Mode  of  proving  the  incompetency  of. 
(a  1)  By  the  witness  s  admission  of  infamy. 

Is  insufficient.  Rex  v,  Castk  Carcinion, 


8  East,  77 ;  Rex  v.  Teale,  11  East,  309  ; 
Lofft.  757, 758. 

(b)  Of  the  privileges  of  a  xoitness  thereon. 
(b  1)  From  his  expenses  not  hating  been 

paid. 

May  refuse  to  answer  until  payment 
Nor  does  his  refusal  bar  his  suit  for  them. 
Hallet  V.  Mears,  13  East,  15. 

(b  2)  In  relation  to  the  question  asked. 

May  refuse  to  answer  what  may,  and 
in  his  opinion  will,  expose  him  to  penal- 
ties. Vates  V.  Hardacre,  -3  Taunt.  424; 
but  not  what  will  merely  d^;rade  him. 
Rex  V.  Edxoards,  4  T.  R.  440;  but  see  4 
St.  Tr.  748 ;  4  Esp.  225, 242 ;  8  East,  77. 

(c)  Subject  matter  of  textimany^ 
(c  1)  Admissibility  <^  opinion. 
Is  admissible  on  questions  of  sdEoce. 
Folkes  V.  Chad,  4T.R.  498;  or  of  the 
custom  of  merchants.  Camden  v.  Cowley, 
1  Blk.  417.  But  the  case  where  the  opi- 
nion  of  an  inspector  of  franks,  that  from 
th^appearance  of  the  hand-writing,  it  was 
a  forgery,  was  admitted.  Goodtitle,  d. 
Revett,  V.  Braham,  4  T.  R.  497 ;  was 
denied  in  Cary  v.  Pitt,  Peake,  Evid.  Ap. 

(d)  Of  the  cross  examination. 

(d  1)  Touchtng  collateral  irrevaUnt  facts, 

in  order  to  contradict  him. 

Is  not  allowably  Spenceley  v,  De 
WiUot,  7  East,  108 ;  3  Smith,  289. 

VIII.  Of   secondary   evidence  in 

RELATION   TO    WITNESSES- 

(a)  Admissibility  of,  where  the  witness  has 

become  insane. 

Is  admissible.  Rex  v.  Eriswell,  3  T.  R. 
707. 

(b)  AdndssibiUty  cf  the  testtmiony  cf  a 

deceased  witneu. 
(b  1)  General  rule. 
Is  admissible  between  the  same  parties. 
Mayor  ofDoncaater  v.  Day,  3  Taunt*  1162. 

(b  2)  Mode  of  proving. 

Ma]^  be  b^  judge's  notes,  or  by  one  who 
heard  it  Ibid.  But  the  very  words  must 
be  sworn  to.  Lord  Palmerstone's  case,  4 
T.  R.  290. 

(c)  Of  commissions  to  examine  witnesses. 
(c  1)  Mode  of  compelUng  consent  to. 

The  court  will  put  off  the  trial.  Furfy 
V.  Newnham,  Dougl.  419. 
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(c  2)  In  relation  to  an  information  for  a 
forfeited  vessel. 

See  Laragoity  v.  Attorney  General,  2 
Price,  172. 

(d)  Of  depositions. 
(d  1)  Admissibility  of,  as  evidence, 

1.  Are  not  admissible  before  answer 
pat  in,  or  party  is  in  contempt,  unless  he 
had  the  opportunity  of  cross-examining. 
Cazenove  v.  Vavghan,  1  M.  &  S.  4«  See 
tff/ra,  (d2)  pi.  1. 

2.  The  depositions  of  a  witness  (going 
abroad)  for  the  crown,  in  a  criminal  pro- 
secution, taken  with  defendant's  consent, 
are  admissible.  Rex  v.  Morphew,  2 
M.  &  S.  602. 

(d2)  Examples. 

1.  Depositions  in  an  old  cause  admitted, 
though  neither  bill,  answer,  nor  decree, 
could  be  found.  Bryan  v.  Boothy  2  Price, 
231  •     See  supra^  (d  1)  pi.  1 . 

2.  It  is  no  objection  that  the  interroga- 
tories were  leading  ones,  where  the  party 
might  have  objected.     Williams  v.  fVil' 

r,  4  M.  &  S.  497. 


IX.  Relative  to  the  expenses  of 

WITNESSES. 

(a)  Right   to  recover  back  a  double 

payment. 

The  loser  who  pays  the  witness  a  second 
time  over,  (the  winner  having  already  paid) 
in  the  taxed  costs,  cannot  recover  it  back. 
Crompton  v.  Hut  ton,  3  Taunt  230. 

X.  Relative  to  tjhe  costs  or  brino- 

XNO,  OR  ENDEATOURIKO  TO  BRING 
WITNESSES  TO  THE  TRIAL. 

(a)  Of  the  right  to  costs^  where  both  parties 

have  subpccnaed  the  same  witness* 

The  plaintiff,  who  has  paid,  is  never- 
theless entitled  to  have  the  payment  al- 
lowed in  costs.  Benson  v.  Schneider^  7 
Taunt  337;  1  Moore,  21. 

(b)  Of  the  right  to  costs,  on  an  examination 

by  commission. 

1.  Whether  at  home  or  abroad,  they 
are  borne  by  the  party  obtaining  the  rule. 
Stephens  Y.  Crichton,  2  East,  259;  Taylor 
V.  Exchange  Assurance,  8  East,  393. 

2.  Where  the  rule  directs  that  the  de- 
position of  witnesses  at  X.  and  Y.  be 
taken,  and  the  direction  is  to  persons  at 
X«  the  expenses  of  bringing  witijiessea 

vox*.  II. 


from  Y.  te  X.  are  allowable.     Muller  v. 
Hartshome,  3  B.  &  P.  556. 

(c)  Of  the  costs  of  foreign  witnesses. 

1.  The  costs  of  bringing  a  necessary 
witness  from  abroad,  but  not  of  his  return, 
will  be  allowed.  Cotton  v.  Witt,  4  Taunt. 

55' 

2.  Formerly  the  practice  was  to  allow 

the  costs  of  a  witness  brought  from  be- 
yond sea,  only  from  his  coming  within 
jurisdiction  of  the  court.  Hagedom  v. 
AUnutt,  3  Taunt.  379. 

3*  Costs  allowed  for  detaining  here  a 
foreign  witness,  from  the  suing  out  of  the 
writ  until  the  trial.  Sturdy  v.  Andrews, 
4  Taunt  697. 

4.  If  a  person  is  brought  from  abroad, 
for  the  purpose  of  being  a  witness  in  an 
action,  the  court  will  sdlow  the  costs  of 
his  detention  and  subsistence  from  the 
time  of  suing  out  the  writ  Sehimmcl  v. 
Lousada,  4  Taunt.  695. 

5.  Where  a  witness  is  sent  for  from 
abroad,  bondfde  for  the  purpose  of  the 
cause  and  for  no  other,  it  is  in  the  discre- 
tion of  the  prothonotary  to  allow  the 
plaintiff  the  costs  of  bringing  him  over 
and  of  sending  him  back,  though  he 
should  have  been  sent  for  and  have  ar- 
rived before  the  commencement  of  the 
action.  Tremain  v.  Faith,  1  Mars.  563 ; 
6  Taunt  88. 

6.  A,  abroad,  furnishes  goods  to  B.  at  the 
request  of  C,  who  draws  bills  on  B.  pay- 
able to  A,  which  C.  refuses  to  accept.  A. 
sends  for  a  witness  from  abroad,  for  the 
support  of  an  action  against  B,  pending 
which  action  C.  arrives  in  this  country. 
A.  then  discontinues  his  action  against  B, 
and  commences  another  against  C,  in 
which  he  recovers  by  means  of  the  wit- 
ness whom  he  has  brought  from  abroad. 
Held,  that  C.  is  only  liable  for  the  costs 
of  the  witness  while  detained  in  this 
country,  and  not  for  those  of  bringing 
him  over,  or  of  sending  him  back.  Tre- 
main y.  Barrett,  i  Mars.  463 ;  6  Taunt. 
88. 

(d)  Cf  the  costs  of  inquiring  after  a  sub- 
scribing  witness. 

Will  not  be  allowed.  Laing  v.  Bowes, 
3  M.  &  S.  89. 

(e)  Mode  of  computing. 

1.  Contingent  losses  will  not  be  al- 
lowed.    Thelluson  v.  Staples^Doagl.  438. 
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2.  Vide  iuprt,  (c) 

(f )  Miscellaneotu  cases. 

As  to  the  case  where  the  witnesses  are 
become  unnecessary  from  subsequent 
pleadings,  or  a  delay  has  arisen  there- 
from, see  Ilanhorn  v.  Thomas,  3  Smith, 
361 ;  Allison  w  Noierre,  1  Price,  381. 

XI.  Of  remedies  against  wit- 
nesses FOR  DISOBEYING  THE 
SUBPCENA. 

(a)  By  action. 

(a  1)  Whether  maintainable. 

Yes,     Dougl  561. 

(a  2)  Of  the  declaration  therein^for  not 
producing  papers. 
To  aver— that  he  could  have  produced 
and  had  no  lawful  excuse,  is  sufficient 
Amei/  V.  Long,  9  East,  473. 

(a  3)  Compensation  utider  5  Eliz.  c.  9,  horn 

assessed. 

By  the  court  out  of  which  the  process 
issues,  and  debt  lies  theraon.  Pearson  v. 
Jlesy  Dougl.  556. 

(b)  By  attachment. 

(b  1)  JVAen  grantable  or  not* 

1.  Only  in  a  clear  case  of  contempt 
Holme  V.  Smith,  1  Mars.  410;  6  Taunt 
9 ;  Blandford  v.  De  Tastet,  1  Mars.  43 ; 
5  Taunt  260.  See  Knight  v.  Palma*,  3 
Smith,  369. 

(b  2  )  Preliminary  steps,— tender  of  ex- 

penses. 

The  full  amount  that  will  probably  be 
incurred  must  be  tendered.  FvUer  v.  Pren^ 
tice,  1  H.  B.  49 ;  and  a  reasonable  time 
before  trial.  Holme  v.  Smith,  1  Mars. 
410 ;  6  Taunt  9. 


WOOL. 

II.  Convictions  relative  to. 

(a)  Appeal  from,  notice  of,  p.  1014. 

III.  Statutes  relative  to. 

(a)  iP.4-Af.  C.7,  p.  1014. 

(b)  13  Geo.  I,  c.  23,  s.  5,  p.  1014. 

(c)  28  Geo.  Ill,  c.  38,  p.  1014. 

(d)  43  Geo.  Ill,  c.  153,  P- 1014. 


WOOL. 


I.  Informations  relative  to. 

(a)  Trial  of,    in  what  county,  p. 

1014- 

(b)  Vide  infra,  III,.(c)  pi.  2.  p. 
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I.  Informations  relative  to. 

(a)  Trial  of,  in  what  county. 

In  the  county  whence  the  jury  come. 
Dyer  v.  Hainsworth,  3  T.  R.  611 . 

(b)  See  the  Analysis. 

II.  Convictions  relative  to. 

(a)   Appeal  from,  notice  of. 

Under  29  Geo.  Ill,  c.  33,  s.  7,  need 
only  be  given  to  the  prosecutor.  Anon.  2 
Smith,  241. 

III.  Statutes  relative  to. 

(a)  \  P.^M.  c.  7. 

Does  not  prohibit  inhabitants  of  a 
market  town,  &cc.  from  selling  woollen 
cloth,  &c.  in  other  market  towns,  &c.  bj 
retail,  and  not  in  open  fair.  Lee  v.  White, 
Dongl.  256. 

(b)  13  Geo.  I,  c.  23,  s.  5. 
Does  not  extend  to  a  demand  against 
clothiers  by  the  owner  of  a  scribbling  and 
carding  mill,  for  work  done  in  teasing, 
&c.  wool.  Rex  V.  Heywoodj  1  M.&S. 
624. 

(c)  28  Geo.  Ill,  c.  38. 

1.  The  words  "  so  as  the  same  may  be 
reduced  to  and  made  *use  of  as  wool 
again,"  do  not  refer  to  each  particolar 
before  enumerated,  but  are  confined  to 
^*  coverlids,  waddings,  and  other  manu- 
factures.'' Dyer  v.  Hainsioorth,  3  T.  R. 
611. 

2.  Where  the  prosecution  under  it  ori- 
ginates in  an  it^erior  court,  judgment 
must  be  given  there ;— where  in  a  supe- 
rior, the  court  in  bank  must  pass  sen- 
tence.    Ibid. 

(d)  43  Geo.  Ill,  c.  153. 

The  importation  of  cotton  wool  in  ships 
navigated  bv  foreign  seamen,  is  not 
thereby  legalized^  OHvenon  v.  Lough- 
man,  4  M.  &  5.  346. 


WRECK. 
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TO 


Propeety    ok    boaud,   when   for- 
feited Ad. 

Not  necessarily,  becaase  no  live  animal 
escape.  Hamiltonv.  Davisy  5  Burr.  2732. 


WRIT. 

(See  Execution;  Origikal  Writ; 

Process.) 

I.  Continuation  ot. 

(a)  Its  legal  ^ect,  p.  1015. 

11-  Return  of. 

(a)  Jtsfomif  p.  1015. 

tn.  Pleadings  relative  to. 

(a)  Averment  of  its  Having  issued 

in  vacation^  p.  1015.     (See 
Process.) 

(b)  Miscellaneous,  p.  1015. 

IV-  Rules  of  court  relative  to. 

(a)  Touching  Me   indorsement   of 
the  time  ofjiling,  p.  10 15. 


I.  Continuation  of. 

(a)  Its  legMl  ^ect. 

Proceedings  are  founded  on  the  second 
writ.    Stanway  v.  Perry,  2  B.  &  P.  157, 

II.  Return  of. 

(a)  Its  form. 

The  most  exact  adherence  to  form  is 
vequisite.  Reubd  v.  Preston,  5  East,  291 

• 

III.  Pleadings  relative  to. 

^a)  Averment  of  its  having  issued  ifi  vaca- 

tunu 

Is  allowable.  Harrington  v.  Taylor, 
15  East,  378. 

(b)  Miscellaneous* 

To  aver  the  issuing  of,  between  the  cs- 
aoign  and  quarto  die  post,  "  the  court  then 
being  art  Westminster/'  is  good.  Belk 
V.  Broadbent,  3  T.  R.  183. 

IV.  RUI.&S  of  court  relative  to. 

(a)  Touching  ihe  indorsemefd  of  the  time 

ofjibng. 

•  See  3  T.  R.  787. 
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WRITTEN  INSTRUMENT. 

First. 

[A.]  Of  Public  Tf^ritings. 

I.  Of  public  writings  in  general. 

(a)  On  the  proof  of. 

(a  1)  By  an  examined  copy,  p. 
1018. 

(a  2)  By  the  original^  p.  1018. 

(a  3)  By  the  original,  where  a 
stamp  is  imposed  on  the 
copy,  p.  10 18. 

(b)  On  ihe  inspection  of. 

(b  1)  Court  roUs,'^right  to  in- 
spect, p.  1018. 

(bfi)  Court  rollsj'-^mode  of  en- 
forcing inspection,  p. 
1018. 

(b  3)  Corporation  books, — right 
to  inspect,  p.  1018. 

(b4)  Corporation  booksy'^-mode 
of  enforcing  inspection, 
p.  1018. 

(b5)  Corporation  books, — er- 
tent  of  the  obligation 
imposed  upon  the  qficer, 
by  32  Oeo.  Ill,  c.  58, 
p.  1018. 

(b  6)  Corporation  books, — par- 
ties to  an  action  for  re- 
fusing an  inspection  tin- 
der  3«  Geo.  Ill,  c,  58, 
p.  1018. 

(b7)  Custom-house  books,  p. 
1018. 

(b  8)  Proceedings  in  bankrupt- 
cy, — right  (f  the  bank- 
rupt to  inspect,  p.  1  o  1 9. 

(b  9)  Proceedings  in  bankrupt- 
^^» — right  of  a  creditor 
to  inspect,  p.  1019. 

(b  10)  At  what  period  of  the 
cause  an  application  to 
enforce  inspection  must 
be  made,  p.  1019. 

II.  Of  public  writings  judicial. 
(a)  In  relation  to  a  court  of  eqmty. 

(a  1)  Bill  in  equky,-^  evidence 
of  what,  p.  1019. 

(a  2)  Answer  in  equity, — proof 
of,  p.  1019. 

(a  3)  Answer  in  -equity, — evi- 
dence of  what,  p.  1019. 

(a  4)  Answer  in  equity, — eri- 
dence  against  whom,  p. 
1019. 
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(a  5)  Decree  in  equity y — inad- 
missible  without  bill  and 
answer,  p.  1019. 

(a  6)  Decree  in  equity, — froqf 
of  its  reversal,  p.  1019. 

(b)  In  relation  to  an  ecclesiastical 

court- 
(b  1)  Act  Book,  evidence  of  ad- 
ministration, p.  1019. 

(c)  In  relation  to  a  court-martiaL 
(c  1)  Sentence  of  acquittal,  how 

for  conclusive,  p.  1019. 

(d)  In  relation  to  a  court  manor, ^ 
(d  1)  Court-rolls,    evidence  of 

what,  p.  1019. 

(^)  In  relation  to  a  foreign  country, 
(e  1)  Foreign  Urns,  froof  of, 

p.  1019. 
(e  2)  Seal  of  a  foreign  court, 
froof  of,  p.  1019. 

III.  Op  PUBLIC   WRITINGS  NOT  JUDI- 
CIAL. 

(a)  Journals  of  parliament. 

(ai)  Froof  of,  by  copy,  p. 
1019. 

(b)  Gazette. 

(b  1)  Evidence  of  what,  p.  lOlQ* 

(c)  Articles  of  war. 

(c  1)  Frwfof,  p.  1019. 

(d)  Excisebooks,''''iranMcribedfrom 

the  maltster's  specimen. 
(di)  Evidenceperse,  p.  lOlQ. 

(e)  Corporation  books. 

(e  1)  Whether  evidence  for  the 
corporation,  p.  1019. 

(fy  Corporate  proceedings. 

(fi)  Seal  annexed  to,  how 
proved,  p.  1020. 

(g)  A  bishop* s  institution  book. 
(g  1)  Copy  of,  whether  adms-' 
sAle  to  prove  a  pre 
sentation,  p.  1020. 

(h)  Em^  India  Compotes  transfer 
books. 
(hi)  Froof  of,   by  copy,   p. 
1020. 

(i)  Marriage  register. 

(i  1)  Froof tf,by  copy,  p.  1020. 

(k)  Custumary  of  a  manor. 

(k  1)  Whether  evidence  of  a 
custom,  p.  1020. 

(I)  Terrier. 

(1 1)  Whether,  and  when  evi- 
dence, p.  1020. 


(m)  Certificate  of  a  British  vice' 
consul. 
(m  1)  Whether    evidence^    p. 
1020. 

(n)  Receiver's  book. 

(n  1)  How  determined  to  be 
such,  p.  1020. 

(o)  Award  under  an  Inclosure  Act, 
(01)  Admissibility    of  subse- 
quent usage  to  explain, 
p.  1020. 

(p)  In  relation  to  their  custody. 
(pi)  The   herald's    qffice,    p. 

1020. 
(p2)  Competency  of  a  corpo- 
ration to  produce  and 
depose  concerning  the 
custody  of  the  corporar 
turn  muniments^.  1  osa 
(q)  Terrier,  supra,  (1). 

Secondly. 
[B]  OfFrivate  Writings. 

L   CONSTBUCTIOK    OF. 

(a)  Whether     belonging    to    tie 
court  or  Jury,  p.  1020. 

II.  Admissibility   of  evidence  to 

EXPLAIN,   VARY   OR   DISCHARGE. 

(a)  General  rules,  p.  loso* 

(b)  In  relation  to  deeds. 

(bi)  Tosuperadd  a  condition, 
p.  1020. 

(b2)  To  vary  the  date,  p. 
1020. 

(bo)  To  vary  the  considera- 
tion, p.  1020. 

(c)  In  relation  to  wills;  (and  see 

irfra  (f  i) ;  and  supra,  De- 
vise.) 

(c  1)  General  rule,  p.  1020. 

(c  2)  To  determine  the  proper- 
ty, p.  1021. 

(03)  Wtth  reference  to  the 
term  ''  tasf"  xoill,  p. 
1021. 

(c  4)  To  rebut  an  implied  re* 
vocation,  p.  102  u 

(d)  In  relation  to  letters,  p.  1021. 

(e)  In  relation  to  antient  writingSf 

p.  1021. 

(f)  Miscellaneous  instances. 
(f  1)  Devises,  p.  1021. 
(f  2)  Leases,  p.  1021. 
(f  3)  Policies,  p.  1021- 


WRITTEN  INSTRUMENT. 


1017 


<f4)  Bill  of  lading,  p.  1021. 
(f  5)  Sales  by  auction,  p.  10s  1 . 
(f6)  Power   of  attorney,    p. 

1031. 

(£7)  Fines,  p.  losi. 

(f  8)  Trusts,  p.  1039. 

(f  9)  Notes  issued  by  a  corpo- 
ration, p.  1032. 

(f  10)  Deed  executed,  by  mark, 
abroad,  p.  1028. 

III.  PROOr  OF,  IN  OEKERAL,  OR  WHEN 
KOT  ATTESTED. 

(a)  By  a  duplicate  original. 

(ai)  In  the  case  of  an  attOT' 
mt^s  UXL,  p.  1093. 

(a  3)  In  the  case  of  a  notice  or 
demand,  p.  1033. 

(b)  By  a  counterpart,  p.  10S3. 

(c)  On  production  by  the  advern 

party,  p.  1033. 

(d)  When  t hirty years  old,  p.  lO^Q. 

(e)  By  secondary   evidence, — and 

Jirst,  general  rules, 
(e  1)    Cht  refusal  to  produce, 

after  notice,  p.  1033« 
(e  3)  Notice  to  prepuce,  when 

unnecessary,  p.  I02f . 
(e  3)  Notice  to  produce,  to  whom 

gtren,  p.  1033. 
(e4)   After  an    unsuccessful 

s€arch,''^search  defined, 

p. 1033. 

(e  5)  By  comparison  of  hands, 

p.  1033. 


(f)  By  secondary  evidence, — se- 
condly, particular  in- 
states, p.  1083. 

(f  1)  A  deed  of  apprenticeship, 
p.  1022. 

(f2)  A  license  from  the  crown, 
p.  1022. 

(£3)  As  against  the  assignee 
of  an  estate,  p.  1023. 

IV..  Proof -OP,  when  attested. 

(a)  General  rule,  p.  1083. 

(b)  On  production  by  the  suitor,  p. 

1033. 

(c)  By  secondary  evidencef^'-and 

first,  general  rules, 
(c  1}  Acknowledgment  of  obli' 
gor,  p.  1033. 


(c  3)  Deposition  of  witness  on 
interrogatories,  after 
acknowledgment  by  obli' 
eor,  p.  1033. 

(c3)  Where  the  witness  refuses 
to  testify,  p.  1033. 

(c  4)  Where  the  witness  is  un- 
able to  attend  from 
sickness,  p.  1083. 

(c5)  Where  the  witness  is 
abroad,  or  out  of  the  ju- 
risdiction, p.  1033. 

(c  6)  Where  the  witness  cannot 
be  found,  p.  1033. 

(c7)  Where  the  witness  was 
and  is  interested,  p. 
1033. 

(c8)  Rule  in  the  case  of  a 
warrant  of  attorney,  p. 
1033. 

(c  9)  Hand-writing  of  the  wit- 
ness, evidence  of  what, 
p.  1033. 

(c  10)  Rule  in  the  case  where 
there  are  two  attesting 
witnesses,  p.  1033. 

(d)  By  secondary  evidence, — sc- 
condly,  particular  instances, 
p.  1023. 

V.  Obliterations  and  altera- 
tions  IN,  THE  CONSEQUENCES. 

(a)  General  rules,  p.  1033. 

(b)  Example,  p.  1034. 

VI.  Cancellation  of. 

(a)  Intention,  an  essential  to,   p. 

1034. 

(b)  Proof  that  the  intention  was 

wanting,  p.  1034. 

(c)  Obligation  thereon  to    delvoer 

up   the   instrument   to   the 
party  bound,  p.  1034. 

VII.  Of  the  preference  between 

VERBAL  AND  WRITTEN,  AND 
PRINTED  AND  WRITTEN,  IN- 
STRUMENTS, HAVING  REFER- 
ENCE TO  THE  SAME  SUBJECT 
MATTER. 

(a)  General  rules,  p.  1024. 

(b)  Where  the  periods  in  each  arc 

different,  p.  1034. 

VIII.  On  THE  INSPECTION  AND  PRO- 
DUCTION OF  PRIVATE  WRIT- 
INGS. 

(a)  General  rule,  p.  1034. 
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(b)  Where  the  deed^  on  which  the 

plaintiff'  is  suing j  consists  of 
one  part  only,  p.  1024. 

(c)  Where  the  deed  on  which  the 

plaintiff  is  suing,  consists  of 
two  parts,  and  his  one  is  lost, 
p.  1024. 

(d)  Where  the  purpose  is  to  have 

the  writing  stamped,  p.  1024. 

(e)  Where  there  is  an  imputation 

of  forgery,  p.  1024. 

(f )  Itt  actions  on  policies,  p.  1024. 

(g)  In  cases  ofhankruptcy,^.  1024. 

(b)  In  the  case  of  pleading  letters 
patent  not  enrolled,  p.  1024. 

(i)  Judge's  order  for  inspection,  is 
satisfied  by  giving  extracts, 
p.  1024. 

(k)  Duty  of  a  witness  subpoenaed 
duces  tecum^  p.  1024. 

IX.   Ox   THE   CUSTODY   OF    ANTIENT 
PRIVATE   W&ITIN08. 

(a)  The  British  Museum,  p  1025. 

(b)  The  Bodleian  Library,  p.  1025. 

X.  Miscellaneous. 

(a)  Obligation  to  prove  the  in' 
dorsement  of  a  registration 
in  Ireland,  on  a  deed  exe- 
cuted there,  p.  1025. 


•  , 


Firat. 
{A]  Of  Public  Writings. 

h  Of  public  writings  in  general. 

(a)  Of  the  proof  of 
(a  1)  By  an  examined  copy. 

Is  allowable :  thus  of  an  entry  in  land- 
tax  asHessment  book.  Rex  v.  King,  2 
T.  R.  234. 

(a  2)  By  the  original. 

Is  allowable.  Doe,  d.  Bennington,  v. 
Hall,  t6  East,  208. 

(a  3)  By  the  original,  where  a  stamp  is 
imposed  on  the  copy. 

Is  allowable.  Doe,  d.  Bennington,  v. 
Ha//,  16  East,  208. 

(b)  On  the  inspection  of 

(b  1)    Court-rollsy — right  to  inspect. 

Does  not  depend  on  the  pendency  of  a 
suit.  Rex  V.  Lucasy  10  East,  235,  accord,  j 


Rex  V.  AUgoodj  7  T.  R.  746,  contra. 
Will  be  granted  on  a  primd facie  title.  10 
East,  supra.  And  to  ascertain  a  right 
( to  cut  timber  e.  gr.)  which  the  lord  dis- 
putes,    iiex  V.  Tower,  4  M.  h  S.  162. 

(b  2)  Court  rolls, — mode  of  enforcing 
inspection, 

A  mandamus  lies.     Rex  v.  Shelley,  3 
T.R.  141. 

(b  3)  Corporation  books, — right  to  inspect. 

1.  Corporations,  sued  by  each  other, 
are  entitled  to.  London  Corporation  v. 
Lynn  Corporation,  1  H.  B.  so6.-^2.  So, 
one.  sued  by  one  corporation,  but  who 
claims  an  exemption  as  freeman  of  another, 
is  entitled  to  inspect  the  books  of  the  lat- 
ter. Lynn  Corporatiak  v.  Denton,  1  T.  R. 
689.<»3.  But  a  stranger,  sued  by  a  corpo- 
ration for  toll,  has  no  right.  Southampton 
Corporation  v:  Grax>es,  8  T.  R.  590.  The 
right,  under  3  Geo.  Ill,  c.  15,  extends  to 
all  books,  papers,  &c.  containing  entries 
of  admissions  of  freemen.  Schuldam  v. 
Bunniss,  Cowp.  192. 

(b4)  Corporation  books, — rnoie  of  enforc- 
ing inspection. 

A  rule  can  only  be  granted  where  a 
cause  is  pending,  and  only  then  of  a  limit- 
ed inspection ;  but  the  rule  is  of  course. 
For  an  unlimited  inspection,  the  course  is 
by  mandamus.  Rex  v.  Babb,  3  T.  R. 
579 ;  Lynn  Corporation  v.  Denton,  1  T.  R. 
689 ;  Barnstaple  Corporation  v.  Lathof, 
3  T.  R.  303. 

(b5)  Corporation  books, — extent  of  the 
obligation  imposed  upon  the  officer 
by  32  Geo.  Ill,  c.  58. 

Does  not  oblige  him  to  grant  inspec- 
tion of  books  containing  the  orders  for, 
and  memoranda  of,  admissions  and  swear- 
ing in.  Davies  v.  Humphreys,  3  M.  &  S. 
223. 

(b6)    Corporation  books, — parties  to  an 
action  for  refusing  an  inspection 
under  32  Oeo.  Ill,  c.  58. 
If  two  are  bailiffs,   both  are  suable 

jointly.  Schuldam  v.  Bunniss^  Cowp.  192. 

(b  7)  Custom-house  books. 

Inspection  refused  in  a  suit  concerning 
the  amount  of  a  branch  of  the  revenue 
between  two  not  interested.  Atherford 
V.  Beard^  1  T.  R.  610. 
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(b8)   Proceedings  in  bankruptcy  y^-^rigit 
of  the  bankrupt  to  inspect. 

Is  not  entitled,  previous  to  trial,  of  an 
action  disputing  the  bankruptcy.  He 
must  subpoena  the  clerk  of  the  commis- 
uon.     Lofft.  80. 

(bg)  Proceedings  in    bankruptcy ^ — right 
of  a  creditor  to  inspect. 

Is  entitled,  for  purposes  connected  with. 
Lofft-  80. 

(b  10)  At  what  period  of  the  cause  an 
application   to   enforce  inspection 
must  be  made. 
Not  before  issue  joined.    Hodges  v.  At- 

kis,  2  Blk.  877. 

II.  Of  public  weitings  judicial. 

(a)  In  relation  to  a  court  of  equity. 
(ai)  BillineqvUy^eoidepceofxDhat. 

Only  of  its  own  existence,  and  that 
its  contents  were  in  issue.  Doc,  d.  Bono- 
ermaHy  v.  Syboum^  7  T.  R.  3. 

(a  2)  Answer  in  equity,  proof  of 

May  be  by  an  examined  copy.  Lady 
Dartmouth  v.  Roberts,  1 6  East,  334. 

(a  3)  Answer  in  equity y  evidence  of  what. 
Statements  as  hearsay,  are  not  evi- 
dence for  deponent  on  answer  produced 
against  him.    Roe,  d.  Pellattf\.  Ferrars, 
2  B.&P.  542. 

(a  4)  Answer  in  equity,  evidence  against 

whom. 

Deponent,  and  all  claiming  under  him, 
though  no  decree  is  proved.  Lady  Dart- 
mouth v.  Roberts,  16  East,  334. 

(a  5)  Decree  in  equity,  inadmissible  with- 
out  bill  and  answer. 
Where  it  recites  proceedings  in  part 
only.     Dougl.  580. 

(a  6)  Decree  in  equity,  proof  of  it's 
reversal. 


(c)  In  relation  to  a  court-martial, 
(c  1)  Sentence  of  acquittal,  how  far  con- 
clusive. 
Is  not  of  the  illegality  of  an  imprison- 
ment.    BaUey  v.  Warden,  4  M.  &  S.  400. 

(d)  In  relation  to  a  court-manor, 
(d  1)  Court-rolls,  evidence  of  what. 

1.  Of  the  mode  of  descent,  though  no 
instances  are  shewn.  Roe,  d.  Beebce,\, 
Parker,  sT,R,  26.  «.  Of  customs.  Doe, 
d.  Askew,  v.  Askew,  10  East,  520,  3.  But 
presentments  by  homage  restricting  the 
lord's  right,  in  respect  of  parcel  of  his 
demesne  land,  to  turn  so  many  cattle 
only  on  the  waste,  not  acted  on,  have  no 
weight  against  a  uniform  contrary  usage. 
Arundell  v.  Lord  Falmouth,  2  M.  &  S. 
440. 

* 

(e)  In  relation  to  a  foreign  country, 

(e  1)  Foreign  laws,  proof  of. 
Must  be  proved  as  facts.    Mostyn  v* 
Fabrigas,  Cowp.  174, 

(e  2)  Seal  of  a  foreign  court, — proof  of. 

Must  be  by  one  acquainted  with  its 
impression.    Henry  v.  Adey,  3  East,  221. 

III.   Op    public     WllITINGS^  NOT     JU- 
DICIAL. 
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May  be  by  copy.    Jones  v,  Randall^ 
Cowp.  17. 

(b)  In  relation  to  an  ecclesiastical  court, 
(b  1 )  Act  book,  evidence  of  administration. 
Copy  thereof,  is  so  in  the  first  instance. 
Elden  v.  Keddell,  8  East,  187 ;  Davis  v. 
(VilUams,  13  East,  232;  Ray  v.  Clark, 
Id.  238,  n. 


(a)  Journals  of  Parliament. 
(a  1)  Proof  of,  by  copy. 


Is  allowable.  Rex  v.  Lord  George 
Gordon,  Dougl.  593 ;  Lofft.  387,  428. 

(b)  Gazette. 
((b  1)  Evidence  of  what. 

Any  acts  done  by,  or  to,  the  king,  in 
his  regal  character.    Rex  v.  Holt,  5  T.  R. 

436. 

(c)  Articles  of  war: 
(c  1)  Proof  of. 

May  be  by  those  purporting .  to  be 
printed  by  the  king's  printer.  Rex  v. 
Holt,  5  T.  R.  436. 

(d)  Excise  books, — transcribed  from  the 

maltste/s  specimen, 

(d  i)  Evidence  per  se. 

Rex  V.  Grimvfood,  1  Price,  369. 

(e)  Corporation  books, 
(e  1)  Whether  evidence  for  the  corporation, 
Not  against  a  stranger.     London  Cor- 
poration V.  Lynn  Corporation,    1   H.  B. 
I  214,  n. 
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(f)  Corporate  proceedings. 
(f  i)  Seal  annexed  to,  how  proved. 

The  fact  that  it  is  such  must  be  proved 
by  one  acquainted  with  their  impression  ; 
but  not  that  of  its  annexation.  Dr. 
Moises  V.  Dr.  Thornton,  8  T.  R.  303. 

(g)  A  bishops  institution  book. 

(g  1 )   Copy   of, — whether    admissible    to 

prove  a  presentation. 

No.  Tillard  v.  Shebbeare,  2  Wils.  366. 

(h)  East  India  Company's  transfer  books. 
(h  1)  Proof  of,  by  copy. 

Is  allowable.     Dougl.  593,  n. 

(i)  Marriage  register. 
(i  1)  Proof  of  by  copy. 

Is  allowable.     Dougl.  174 ;  594,  n. 

(k)  Custumaryqfamanor. 
(k  1)  Whether  evidence  of  a  custom. 

One  handed  down  with  the  other  muni- 
mcntS)  though  not  signed,  is.  Goodwin 
V.  Spray,  I  T.  R.  4^6. 

(1)   Terrier. 
(1 1)  Whether  and  when  evidence. 

Not  unless  it  come  from  the  registry 
of  the  diocese,  or  a  copy  from  the  parish 
registry,  if  the  original  is  lost.  Atkyns 
V.  Hatton,  2  Anst  387.  Contra,  Miller 
V.  Foster,  a  Anst.  387,  n.  K.  B. 

(m)  Certificate  of  a  British  vice  consul. 
(ml)  Whether  evidence. 

Not  of  the  amount  of  a  sale  by  him, 
though  authorized  by  the  foreign  law. 
Waldron  v.  Coombe,  3  Taunt.  162. 

(n)  Receiver  s  books. 
(n  1)  How  determined  to  be  such. 

May  be  by  inspection.  Doe,  d.  Webber, 
V.  Lord  G.  Thynne,  \o  East,  206 ;  but 
evidence  that  tiie  receivers  of  an  eccle- 
siastical corporation  have,  for  the  last 
sixty  years,  kept  their  books  in  the  same 
form  as  certain  antient  books  were  kept, 
is  inadmissible  to  prove  that  these  also 
were  receivers  books.     Ibid. 

(o)  Award  under  an  Tnclosure  Act 
(pi)  Admissibility  of  subsequent  usage  to 

explain. 

When  ambiguous,  is  admissible  in  re- 
lation to  a  road.  Wadlcy  v.  Bayliss, 
5  Taunt.  75a. 


(  p)  In  relation  to  their  custody. 

(pi)  The  Heralds  Office. 

A  book  found  therein,  purporting  to  be 
an  account  of  the  possessions  of  a  mo- 
nastery, is  not  evidence  of  that  fact.  Lygon  ' 
V.  Strutt,  2  Anst.  601. 

(p  2^)  Competency  of  a  corporator  to  prO' 
duce  and  depose  concerning  the 
custody  of  the  corporation  mum" 
ments. 

Is  competent,  when  depositary.    Anofn, 

2  M.  &  S.  337,  338. 

Secondly. 
[B]  Of  Private  Writings. 

I.  Construction  or. 

(a)  Whtther  belonging  to  the  court  or  jury. 

The  court.  Mackbeoth  v.  Haldmandy 
1  T.  R.  1 72 ;  Unmn  v.  W(Useley,  Id.  674. 

II.   Admissibility  of  evidence  to 

EXPLAIN,  VARY  OR  DISCHARGE. 

(a)  General  rules. 

Is  admissible  in  explanation  only,  where 
there  is  a  latent  ambiguity.  Coker  v. 
Guy,  2  B.  &  ?.  565;  Meres  v.  Ansell, 

3  Wils.  275 ;  Hope  v.  Atkins,  1  Pricey 
143 ;  see  LoflH.  77  ;  not  therefore  of  an 
imperfectly  worded  instrument.  HalUby 
v.  Nicholson,  1  Price,  404.  Yet,  where 
a  question  atises  as  to  the  general  inten- 
tion of  the  parties,  concerning  which  the 
instrument  is  not  decisive,  proof  of  iude- 
pendant  collateral  facts  is  admissible.  Res 
v.  Laindon,  8  T.  R.  379. 

(b)  In  relation  to  deeds. 

(b  ]  )  7b  superadd  a  condition. 
Is  inadmissible.     Lofft  457. 

(b  2)  To  vary  the  date. 

Is  admissible.  Hall  v.  Cazenove,  4  Elast, 
477 ;  1  Smith,  272 

(b  3)  To  vary  the  consideration. 
Is    admissible.     Rex  v.  Scammondeny 
3T.R.474. 

(c)  In  relation  to  wills. 

(c  1)  General  rule. 

Is  inadmissible,  unless  to  clear  up  a 
latent  ambiguity.  Lord  Walpols  v.  Lord 
Cholmondela/,  7  T.  R.  138;  Driver^  4 
Frank f  v.  Frank,  3  M.  &  S.  41. 
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(c  2)  To  determine  the  property. 

Is  inadmissible  to  include  other  pro- 
perty, where  the  description  is  satisfied. 
Doe^  d.  BrowTiy  v.  Brawny  ii  East,  441 ; 
Doey  d.  Chickestery  v.  Oxendeny  3  Taunt 
147 ;  Doe,  d. TyrreUy  v.Lyfordy^M.  &  S. 
550. 

(c  3)  JFith  reference  to  the  term   "  last " 

will 

Where  a  codicil  confirms  "  my  last 
mWy"  by  date,  no  latent  ambiguity  arises 
from  there  being  a  will  of  a  later  date. 
LordWalpole  y.Lord  Cholmondeleyy  7T.  K. 
138. 

(c  4)  To  rebut  an  implied  revocation. 

See  supray  352,  (f).  But  no  parol  de* 
clarations  in  favour  of  the  will  are  ad- 
missible Goodtittcy  d.  Holfordy  v.  Otxoayy 
fl  H.  B.  516. 

(d)  In  relation  to  letters. 

When  written  in  so  dubious  a  manner 
as  to  admit  difierent  constructions,  the 
whole  transaction  may  be  shewn.  MaC" 
heath  V.  Haldimandy  1  T.  R.  182. 

(e)  In  relation  to  antietU  writings. 

Is  admissible  to  explain  ambiguities, 
but  not  to  control  express  provisions, 
though  it  may  general  ones.  Rexv.  Varloy 
Cowp.  248 ;  Gape  v.  Handleyy  3  T.  R. 
288,  a  ;  Rex  v.  Bellringery  4  T.  R.  810; 
WithneU  v.  Garthamy  6  T.  R.  388  ;  Rex 
V.  OsboumCy  4  East,  327 ;  Weld  v.  Hombyy 
7  East,  199 ;  Stammers  v.  Dixon,  7  East, 
200 ;  3  Smith,  261 ;  Tewkesbury  Corpo- 
ration V.  Bricknelly  2  Taunt  120 ;  Rex  v. 
Mayor  qf  St. Albans,  12  East,  559 ;  Rex  v. 
Stratford  upon  Avon  Corporationy  14  East, 
348 ;  Rex  V.  Chester  Corporationy  I  M. 
h  S.  101. 

(f )  Miscellaneous  instances. 
(f  1)  Devises. 

1.  -Expressions,  at  the  time  of  devising, 
of  an  intention  to  devise  to  «A,  described 
as  B,  are,  as  corroborative,  admissible. 
ThomaSy  d.  EvanSy  v.  ThotnaSy  6  T.  R. 
671. 

2.  Evidence  that  testator,  on  executing 
a  second  will,  inquired  whether  it  was 
similar  to  the  first,  and  was  answered 
yes,  is  admissible  to  shew  fraud.  Doe, 
d.  Small,  v.  Alien,  8  T.  R.  147. 

3.  On  the  question,  whether  parcel  or 
not,  reputation  of  its  having  belonged  to 


A,  and  been  purchased  of  him  by  testator, 
though  corroborated,  is  inadmissible, 
Doey  d.  Didsburyy  v.  Thomas,  14  East, 

323- 

4.  Devise  of  all  his  estates  in  trust  for 

his  son  for  life,  with  remainder  over  in 
strict  settlement,  &c.  revoked  *'  so  far 
as  related  to  his  estate  at  L,  in  W.  and  H. 
and  B.  in  K.  Court  divided  whether 
evidence  of  intention  to  include  under 
**  at  H,"  lands  in  other  parishes  purchased 
all  under  one  contract.  Whitbreadv.  May^ 

2  B.  &  P.  593. 

5.  Devise  of"  Estate  at  C. ;"  evidence 
of  intention  to  include  lands  at  D,  inad- 
missible.    Doe,  d.  Browne,  v.  Greenings 

3  M.  &  S.  171 ;  Doe,  d.  Chichester,  v. 
Oxenden,  3  Taunt  147  ;  Doe,  d.  Tyrreli^ 
V.  Lyford,  4  IVL  &  S.  550. 

(fa)  Leases. 

1.  Evidence  that  Michaelmas  means 
Old  Michaelmas,  is  inadmissible.  Doe^  d. 
Spiccr,  V.  Lea,  11  East,  312* 

2.  Whether  evidence  of  intention  to 
include  in  a  subsequent  demise,  a  covenant 
for  renewing  the  lease,  is  admissible.  See 
Cooke  V.  Boothj  Cowp.  819 ;  7  East,  237 ; 
2  N.  R.  449. 

(f  3)  Policies. 

1.  The  general  rule  is  the  same  as  with 
other  instruments.  Weston  v.  Ernes,  1 
Taunt  115. 

2.  Evidence  of  a  communication  to 
the  insurer,  is  admissible  to  define  what 
otherwise  is  undefinable.  Urquhart  v. 
Barnard,  1  Taunt.  450. 

(f  \)  BUI  of  lading. 

Evidence  that  "last"  imports  foreign, 
not  English  measure,  is  inadmissible. 
Moller  V.  Living,  4  Taunt  102. 

(f  5)  Sales  by  auction. 

The  auctioneei's  declarations,  where 
there  are  printed  conditions,  are  inadmis- 
sible. Gunnis  v.  Eshart,  1  H.  B.  289 ; 
Powell  y.  Edmunds,  12  East,  6. 

(f  6)  Power  of  attorney. 

Evidence  of  usage  at  the  Navy  oflice, 
is  inadmissible  to  enlarge  its  terms.  Hogg 
V.  Snaith,  1  Taunt.  347. 

(f  7)  Fines. 
Evidence  is  admissible  to  rebut!  the 
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resulting  use   to  the  conusor.     Roe,  d 
Roacky  V.  Pophaniy  Dougl.  25. 

(f8)  Trusts. 

Evidence  is  admissible  to  shew  that 
one,prmdfacie  a  trustee,  takes  for  his  own 
benefit.  Langjielde^  d.  Bantmyy,  Hodges, 
hoffU  230. 

(f  9)  Notes  issued  by  a  corporation. 

Semblcy  evidence  that  they  were  issued 
for  another  than  the  authorized  purpose, 
is  admissible.  Slarkv.Highgate  Archway 
Compamf,  5  TannL  792. 

(f  10)  Deed  executed  by  mark,  abroad. 

Evidence  to*  shew  that  deeds  are  exe* 
cttted  in  that  manner,  is  admissible. 
Adam  v.  Kerr,  l  B.  &  P.  360. 

III.  Proof  of,  in  obveral,  or  when 

Not   ATTESTED. 

(a)  By  a  dupHeaie  originaL 
(a  1)  In  the  case  of  an  attorneys  bill. 

Is  admissible.    Anderson  v.  Mayy  2  B» 

&  P.  237" 

(a  2)  In  the  case  of  a  notice  or  demand. 

Is  admissible.  Jory  v.  Orchard,  2  B. 
&  P.  39.  • 

(b)  By  a  counterpart. 

The  averment  that  "  by  an  indenture  " 
may  be  proved  by  the  part  executed 
by  defendant.    Burleigh  v.  Stibbs,  5  T.  R. 

465. 

(c)  On  production  by  the  adverse  party. 

1.  In  general,  where  it  purports  to 
belong  to  him,  it  is  admissible  for  him, 
without  proof  of  execution,  or  its  custody, 
provided  it  is  of  sufficient  age,  and  m 
other  respects  evidence.  Rex  v.  Ryton, 
5  T.  R.  259. 

2.  When  produced  by  a  party  thereto 
on  notice,  and  who  claims  an  estate  under 
it,  it  is  evidence  for  his  adversary,  without 
proof  of  execution,  that  he  took  that  spe- 
cific estate.    Pearce  v.  Hooper,  3  Taunt.  60. 

(d)  fFhen  thirty  years  old. 

Is  admissible  without  further  proof. 
Rex  r.Farringdon,  2  T.  R.  466 ;  Mockery 
V.  NewboU,  4  T.  R.  709,  n.;  unless  a  bond, 
when  payment  of  interest,  or  other  mark 
of  authenticity,  must  appear.  Forbes  v. 
Wale,  I  Blk.  532. 


(e)  0/  secondary  evidence, -^-and  jirst^ 

general  rules. 

(e  1)  On  refusal  to  produce  after  notice. 

Is  admissible,  whether  in  criminal  or 
civil  suits.  Attorney  General  v.  Le  Mer- 
chant, 2  T.  R  201,  n. ;  Rex  v.  Watson, 
Id.  199. 

(e  2)  Notice  to  produce,  when  unnecessary. 

When  firom  the  nature  of  the  proceed- 
ing, the  one  party  is  aware  that  Uie  other 
means  to  charge  him  with  the  possession 
of  it.  How  V.  HaU,  14  East,  274;  Scott 
v.  Jones,  4  Taunt  865 ;  Butcher  v.  Jar- 
ratt,  3  B.  &  P.  143. 

(e  3)  Notice  to  produce,  to  whom  green. 

To  the  suitor's  attorney,  even  in  crimi- 
ual  suits.  Attorney  General  v.  Le  Met- 
chant,  2  T.  R.  201,  n.  ^  Catet  v.  Winter, 

3  T.  R.  306. 

(e  4)    After  an   unsuccessful   search,'^ 
search  defined. 

That  no  place  or  person  can  be  disco- 
vered, dispenses  with  search.  Rex  v. 
Morton,  4  M.  &  S.  48. 

(e  5)  By  comparison  of  hands. 

Is  admissible  where  from  lapse  of  time 
no  better  evidence  is  attainable.  Brune 
V.  Rawlins,  7  East,  282,  n. ;  Morewoodv. 
Wood,  14  East,  328. 

(f )  By  secondary  evidencCy'-^^condly,  par- 

ticidar  instances. 

(d)  A  deed  of  apprenticeship. 

1.  A  deed  consisted  of  two  parts,  of 
which  one  was  destroyed,  and  the  person 
having  the  other,  had  said  he  could  not 
find  it.  He  was  not  subpcenaed.  Held, 
that  parol  evidence  was  inadmissible. 
Rex  v.  Castleton,  6  T.  R.  236. 

2.  An  apprenticeship  deed  consisted  of 
one  part,  in  possession  of  the  apprentice^ 
who,  on  application  shortly  before  he  died, 
said  he  had  burnt  it :  the  executrix  of  the 
master,  said  she  knew  nothing  aboat  it 
Secondary  evidence  was  held  admissible 
without  further  search.     Rex  v.  Morton, 

4  M.  &  S.  48. 

(f  a)  A  license  frtOH  the  crown. 

When  lost,  its  contents  must  be  proved 
by  the  registry  at  the  Secretary  of  State's 
office.    RMnd  ▼.  Wilkinson,  2  Taunt  237- 
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(f  3)  As  agaimt  the  auignee  of  an  estate. 

Documents  relating  thereto  are  pre- 
sumed to  have  been  handed  over  to  him ; 
hence,  secondary  evidence  is  admissible 
after  notice.  Goodtitle^  d.  Luxmare,  v. 
SaviUe,  16  East,  gi|  n. 

IV.  Proof  of>  whex  attested. 
(a)  General  rule. 

The  rule  that  execution  of  an  attested 
instrument  must  be  proved  by  the  sub- 
scribing witness,  if  he  can  be  produced 
and  examined,  admits  no  exceptions. 
Dof,  d.  SykeSy  v.Dumford,  2  M.&  S.  6a ; 
Rei  V.  Uarringtoorthy  4  M.  &  S.  350. 

(b)  On  production  by  the  suitor. 

When  made  punuant  to  notice,  and  he 
is  a  party  thereto,  and  claims  a  beneficial 
estate  under  it,  the  other  side  need  not 
call  the  subscribing  witness.  Gordon  v. 
Secretan^  8  East,  548 ;  Pearce  v.  Hooper, 
3  Taunt.  62. 

(c)    By    secondary   evidence^ — and  Jirstj 
general  rules. 

(c  1)  Acknowledgment  of  obligor. 

Is  insufficient.  Abbot  v.  Plumbe,  Dougl. 
216 ;  though  made  in  an  answer  in  chan- 
cery.    CaU  v.  Dunningy  4  East,  53. 

(c  2)  Deposition  of  witness  on  interrogor 
toriesy  after  acknowledgment  by  obligor. 

Is  inadtiiissible  if  taken  (here  on  the 
ground  of  sickness)  at  the  instance  of  the 
obligee  only.   Jones  v.  Brewer,  4Taunt.46. 

(c  3)  •  Where  the  witness  refuses  to  testify. 

The  execution  may  be  proved  by  others, 
OT  his  testimony  disproved.  Rex  v.Har- 
ringxDorthy  4  M.  &  S.  353 ;  Talbot v,Hodson, 
2  Mars.  5^7 ;  7  Taunt.  251. 

(c  4)  Where  the  witness  is  unable  to  attend 

from  sickness. 

Still  his  attendance  cannot  be  dispensed 
with.     Jones  v.  Brewer,  4  Taunt  46. 

(c  5)  Where  the  witness  is  abroad,  or  out 
of  the  jurisdiction. 

Proof  of  his  hand-writing  is  sufficient. 
Prince  v.  Blackbume,  2  East,  250 ;  Adam 
v.  Kerr,  1  B.  &  P.  361 ;  Barnes  v.  Trom- 
powsky,  7  T.  R.  265 ;  Wallis  v.  Delancey, 
Id.  266^  n. ;  Coghlan  v,  Williafnson,  DougL 

93. 


(c  6)  Where  the  witness  cannot  be  found. 
Secondary  evidence  will  do ;  but  semble, 
where  grounds  are  shewn  for  suspecting 
that  be  is  purposely  kept  out  of  the  way, 
proof  of  strticer  search  is  requisite.  Cros- 
by  V.  Percy,  i  Taunt.  364. 

(c  7)  Where  the  witness  was  and  is  in- 
terested. 

Secondary  evidence  will  do.  Swire 
V.Bell,  5T.R.371. 

(e  8)  Rule  in  the  case  of  a  warrant  of 

attorney* 

To  dispense  with  the  deposition  of  the 
attesting  witness,  the  nature  of  the  search, 
where  he  had  been  last  seen  or  known  to 
reside,  and  when  he  was  last  heard  of, 
must  be  stated.  Waring  v.  Bowles,  4 
Taunt  132. 


(c  9)  Hand-writing  of  the  witness," 
dence  of  what. 

The  sealing,  delivery,  and  party's  hand- 
writing. Prince  v.  Blackburn,  2  East, 
250 ;  Adam  v.  Kerr,  i  B.&  P.  360;  Wallis 
V.  Delancey,  7  T.  R.  266,  n. ;  contra. 

(c  10)  Rule  in  the  case  where  thhre  are  two 
attesting  witnesses.    « 

Where  one  is  dead,  the  other  absent, 
proof  of  cither's  hand-writing  will  do. 
Adam  ▼.  Kerr,  1  B.  &  P.  360. 


(d)  By  secondary  evidence,'-''Secondly,par' 
ticular  instances. 

1.  Is  adiBissible,  on  proof  of  inquiry 
after  witness  at  the  residence  of  the  ob- 
ligor and  obligee,  without  any  intelligence 
of  such  a  person  being  obtained.  Cunliffe 
V.  Sefton,  2  East,  183. 

2.  So,  if  on  imji^uiry  at  the  Admiralty 
it  appears  that  he  is  serving  in  the  Mavy, 
but  where  cannot  be  ascertained.  Parker 
v.  Hoskins,  2  Taunt  223. 

3.  So,  notwithstanding  the  vessel  in 
which  he  sailed  put  back  just  before  trial. 
Ward  \.  Wells,  1  Taunt  461. 

y.  Obliterations  and  alteratiovs 
IK,  the  coxsequbnges. 

(a)  General  rules. 

1.  A  material  alteration,  with  consent 
of  parties,  vitiates.  French  v.  Patten,  9 
East,  351 : — 2.  Semble,  a  letter,  a  consi- 
derable part  of  which  appears  obliterated, 
is  not  evidence.     1  Anst  227. 
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(b)  XxampU. 

tiuertion  by  a  stnnger  of  "  hondred" 
between  ^  one,'^  and  ''  poonds''  in  the 
condition  of  a  bond,  meeting  the  obvioiu 
sense,  is  immaterial.  Waugh  ▼.  Russell^ 
1  Man.  311 ;  5  Taunt  707. 

VL  Cakcellation  of. 
(a)  Intention,  an  essential  to. 
Ferrott  v.  Ferrott,  14  East,  433. 

(b)  Froof  thai  the  intention  was  wanting. 

May  be,  by  proof  of  its  having  pro- 
ceeded on  a  mistake  in  law.    Ibid. 

(c)  Obligation  thereon  to  deliver  up  the 

instrument  to  the  party  bound. 

Arises  where,  by  its  terms,  the  duty 
still  continues.   Rex  v.  Harberton,  1  T.  R. 

139- 

VII.   Of  the  preference  betwbeh 

VERBAL  AND  WRITTEN,  AND 
PRINTED  AND  WRITTEN  IN- 
STRUMENTS HAVING  REFER- 
ENCE TO  THE  SAME  SUBJECT 
MATTER. 

(a)  General  rules, 

V  Where  terms  of  agreement  are  re- 
duced to  writing,  the  writing  is  the  only 
efficient  medium.  Rolleston  v.  Hibherty 
3  T.R.  406;  Hodges  v.  Drakeford^  1 
N.  R.  370  i  Freston  v.  Merceau,  3  Blk. 
1349. 

3.  Where^  printed  and  written  stipula- 
tions are  at  variance,  the  written  shall  be 
preferred.    Dexoell  v.  Moxon,  1  Taunt. 

3gi. 

(b)  Where  the  periods  in  each  are  deferent. 

An  agreement  by  parol,  though  in 
terms  professing  to  be  a  substitution  for 
one  under  seal,  in  respect  of  the  same 
subject  matter,  is  nevertheless  valid,  if  it 
is  to  take  efiect  before  the  time  limited  in 
the  other.     White  v.  Far  kin,   13  East, 

678- 

VIII.  On  the  INSPECTION  AND  PRO- 
DUCTION OP  PRIVATE  WRIT- 
INGS. 

(a)  General  rule. 

An  adverse  claimant  having  no  interest 
in  title  deeds,  has  no  right  to  inspect 
them.     Talbot  v.  Vilkboys^  3  T.  R.  143. 


(b)  Where  the  deed,  on  which  iheplahitiff 
is  suing,  consists  of  one  part  only. 

li,  in  defendant's  possesaioo,  the  cooit 
will  compel  him  to  permit  the  plaintiff  to 
copy  it.  Blakaf  v.  Forter,  1  Taunt  386. 
Though  he  is  s^king  to  discover  a  defect 
therein.    King  v.  King,  4  Taunt.  666. 


(c)  Where  the  deed,  on  which  the  pUmU^ff 

is  suing,  consists  of  two  parts,  and 
his  one  is  lost. 

The  court  will  not  compel  the  pro- 
duction of  the  defendant's.  Street  v.  Bnnon, 
1  Mars.  610 ;  6  Taunt.  303. 

(d)  Where  the  purpose  is  to  have  the  writ- 

ing stamped. 

Either  party  to  a  suit  is  compellablt 
to  produce  it  Bateman  v.  Fhsliips,  4 
Taunt  157. 

(e)  Where  there  is  an  impkiationofforgery. 

The  plaintiff  (the  original  party,)  is  not 
compellable  to  produce  the  instrument  oa 
which  he  is  suing,  for  inspection,  on  sus- 
picion that  it  is  forged.  Chetwind  v.  Mar- 
nell,  iB.&P.  371. 

(f  )  In  actions  on  policies. 

The  underwriter  may  have  a  nile  for 
the  inspection  of  all  letters  and  papen 
directing  the  insurance.  Whitter  v.  Co- 
zalet,  3  T.  R.  683. 

(g)  In  cases  of  bankruptcy. 

In  trover  by  bankrupt  assignees,  the 
question  being,  whether  the  bankniptsold 
the  goods,  the  defendant  had  leave  to  in- 
spect his  sale^books*     Ibid. 

(h)  In  the  case  of  pleading  letters  patent 

not  enrolled. 
On  affidavit  of  the  fiict,  the  other  side 
will  be  ordered  a  copy.    Rex  v.  Amery,  1 
T.  R.  149. 

(i)  Judges  order  for  inspection  is  satisfied 
by  giving  extracts* 

Clifford  v.  Taylor,  1  Taunt  167. 

(k)  Duty  of  a  witness  subpanaed  duces 

tecum. 

He  should  always  have  them  ready  for 
production.    Amey  v.  Long,  9  East,  485. 
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IX.     Oy    THt   CUSTODY   OT    AKTIENT 
PRIVATE    WRITINGS. 

(a)  The  British  Museum. 

An  old  grant  to  a  priory,  brought  from 
the  Cottonian  MSS.  in  the  British  Mu- 
seum, was  rejected  as  evidence,  as  it  was 
not  shewn  that  the  possession  of  the 
grant  was  connected  with  any  persons  in- 
terested in  the  estate.  Swinnerton  v.  Lord 
Stqfordy  3  Taunt  91. 

(b)   The  Bodleian  Library. 

A  grant  to  an  abbey,  contained  in  a 
MSS.  entitled  "  Secretum  Jbbatisy"  in 
the  Bodleian  Library  at  Oxford,  rejected, 
the  custody  not  being  the  proper  one. 
MkheUy.  Rabbets,  3  Taunt  91. 
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X.  Miscellaneous. 

(a)  OhUgatim  to  prove  the  indorsement  of 
a  registration  in  Ireland,  on  a  deed 
executed  there. 

It  need  not  be  proved.    Pyne  v.  Dor, 
1  T.  R.  55. 


WYRLEY  AND  ELSINGTON 
CANAL  ACT. 

Construction  oL     See  Proprietors  of 
Same  v.  Bradley,  ^  East,  368. 
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*    (b  4)  Attempt  to  influence  the 

jury,  p.  675. 
(b5)  Misdemeanour  of  the  jury  y 

— how  proved^  P-675. 
(b6)  SurprisCj  p.  676. 
(b7)  Mistake   of   a   vntness^ 

p.  676. 
(b8)  Incompetency  of  a  wit- 

nessy  p.  676. 
(bg)  Discovery  if  subomationy 

p.  676. 
(b  io)  Conviction^f  a  witnessy 

p.  676. 
(b  1 1)  Discovery  of  neto  evi- 

dencey  p.  676. 
(bi2)  Conflicting     verdicts^ 

p.  676. 
(b  13)  The  point  in  a  bill  of  ex- 

ceptionSf  p.  676. 
(b  14)  Negligence  in  the  attor- 
ney y  p,676- 
(b  15)  Negligence  in  the  coun- 

seTy  p.  676. 

(c)  Terms  of. 

(c  1)  U^ith  or  XDtthout  costSy 
p.  676 ;  aud  see  infra, 

(0. 

(d)  Motion  for, 

(d  1 )  Matter  of  how  regulatedy 

p.  676. 
(d2)  Notice  of,  to  the  judge 

who  tried  the  causey 

p.  677. 
(d  3)  When  made,  p.  677. 
(d  4)  Affidavits  in  support  of, 

—  subject   matter    of, 

p.  677. 
(d  5)  Affidavits  in  support  cf, 

— bywhommadCyp.S'j'j, 
(d  6)  On  an  issue  out  of  Chan" 

eery, where   made, 

p.  677. 
(d  7)  After  the  reservation  of 

a  special  case,  p.  677. 

(e)  Rules  for. 

(e  1)  Entry  of  p.  677. 

(e  2)  fVhen  opposedy  p.  677. 

(f)  Relative   to  costs;   and  see 

supra,  (c). 
rfi)  W  the  first  trialy  p.  677. 
(  f  2)  Cy  the  rule, — in  a  parti- 
cular instance,  p.  678. 

(?)  ^f  ^  "^^ir^  de  nofco. 

(g  1)  When  grantabky  p.  678* 
(g2)  Of  the  costs  o»,  p.  678. 


II.  In  cmmikal  cases. 

(a)  When  granted  or  refused. 
(a  1)  General  rulesy  p.  678. 
(a  2)  After     an     acquittal^ 

p.  678. 
(a  3)  As  to  some  defendant Sy 
p.  678. 

(b)  Grounds. 

(b  1)  Admission  of  improper 
evidence,  p.  678. 

(c)  Motion  foTy  when  made,  p.  Sjg. 
(d  Form  of,  p.  679. 


I.  In  civil  cases. 

(a)  When  mmted  or  refuud. 
(a  1 )  General  rules. 

1.  An  application  for  a  new  trial  is  to 
the  discretion  of  the  court,  who  win  ex- 
ercise it  in  such  a  manner  as  will  best 
answer  the  ends  of  justice.  If  they,  see 
that  those  ends  have  been  fulfilled,  thej 
will  not  grant  a  new  trial  upon  a  technical 
objection,  such  as  a  misdirection  of  the 
judge.  Edmonson  v.  Machell,  2  T.  R.  4 ; 
4Lofft  521. 

2.  On  applying  for  a  new  Mai,  the 
only  question  is,  whether,  under  all  the 
circumstances,  the  verdict  be  or  be  not 
according  to  justice,  without  regarding 
any  slip  which  the  judge  may  have  made 
in  his  direction.  Estwick  v.  CaiUand, 
5T.R.425;  Lofft52i.  ^ 

3.  A  new  trial  will  be  refused,  tmless 
the  objection  on  which,  &c.  either  was, 
or  could  not  have  been  made  at  the  trial. 
Vernon  v.  Hankey,  2  T.  R.  it^;  Rogers  v. 
Stevens,  2  T.  R.  713;  Petrie  v.  White, 
3  T.  R.  8 ;  Hofford  v.  Wilson,  1  Taunt.  1 2 ; 
HaUiweUv.  Trapples,  2  Taunt.  55;  Astley 
V.  Ray,  Id.  217,  n.  (a). 

4.  Where  the  question  ia  involved  in 
great  doubt  and  obscurity,  is  of  great 
value,  and  binds  the  right  for  ever,  the 
court  will  grant  a  new  trial,  where  in  an 
ordinary  case  they  would  refuse  it.  Swin* 
nerton  v.  Marquis  of  Stafford,  3  Taunt.  91 , 

5.  A  new  trial  will  not  be  granted  in  a 
hard  case.  Reaxeky  v.  mainwairing^ 
3  Burr.  1306. 

6.  After  a  full  trial  by  a  competei^t 
jury,  if  no  fresh  light  can  be  thrown  in, 
a  new  trial  shall  not  be  granted.  Camden 
V.  Cowley,  1  Blk.  418. 

7.  A  new  trial .  will  not  be  granted 
where  the  court  see  thcit  the  issue  of  the 

c7 
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second  trial  will  be  similar  to  that  of  the 
first.     Watkms  v.  Towers,  2  T*»R.  275. 

8.  Where  a  verdict  is  consonant  to 
equity,  a  new  trial  will  not  be  granted, 
unless  on  a  legal  objection ;  not,  there- 
fore, on  the  ground  that  the  facts  proved 
did  not  sufficiently  warrant  the  inference 
drawn  by  the  jury.  fVilkifhon  v.  Payne, 
4T.R.459, 

9.  A  verdict  against  evidence  will  not 
be  tet  aside,  and  a  new  trial  granted, 
where  the  damages  do  not  exceed  5/. 
Roberts  v.  Karr, '  1  Taunt.  495.  And  see 
Marsh  v.  Bower,  2  Blk.  851. 

10.  A  nonsuit  will  not  be  set  aside,  on 
the  ground  that  the  case  should  have  been 
left  to  the  jury,  unless  that  was  requested 
at  the  trial.'  Kindred  v.  Bagg,  1  Taunt.  10. 

1 1.  A  new  trial  will  not  be  granted  for 
the  improper  rejection  of  a  witness  which, 
in  the  event,  proved  unimportant.  Ed- 
vxirds  v.  Evans,  3  E^t,  451. 

1 2.  An  application  for  a  new  trial,  be- 
cause evidence  was  improperly  admitted, 
will  be  refused,  where  the  other  evidence 
adduced  was  sufficient  to  warrant  the  ver- 
dict.   Horfordy.  Wilson,  1  Taunt  12. 

13.  If,  on  the  judge  stating  his  opinion 
to  the  jury,  the  plaintiff  elects  to  be  non- 
suited, he  cannot  demand  a  new  trial,  on 
the  ground  that  the  direction  was  erro- 
neous.    Butler  V.  Doraht,  3  Taunt.  229. 

14.  A  new  trial  will  not  be.  granted 
because  the  judge  differed  from  the  jury 
as  to  the  preponderance  of  the  evidence, 
where  on  a  former  trial  the  verdict  was 
the  same.  Stvinnerton  v.  Marquis  of  Staf- 
ford, 3  Taunt.  232. 

15.  Where  a  verdict  is  consonant  to 
the  equity  of  the  case,  a  new  trial  will  not 
be  granted  on  a  point  of  law  which  was 
not  reserved.     Cox  v.  Kitchin,  1  B.  &  P. 

338. 

16.  No  motion  for  a  liew  trial  on  a 
point  abandoned  at  the  trial.  Robinson  v. 
CooAr,  6  Taunt  336. 

17.  The  court  will  order  a  new  trial  on 
questions  deciding  important  rights,  where 
the  judge  expressed  an  opinion  on  -  the 
trial,  contrary  to  the  verdict,  although  he 
afterwards  report  that  he  was  not  dis- 
satisfied with  the  finding  of  the  jury.  The 
Earl  of  Mountedgecombe  v.  Symons^  1 
Price,  278. 

i8.  Where  there  are  two  contrary  ver- 
dicts, and  the  latter  is  satisfactory  to  the 
court,  the  losing  party  is  not  entitled  by 


any  rule  or  practice  to  a   third  trial. 
Parker  v.  AnseU,  2  Blk.  963. 

19.  A  new  trial  may  be  granted  after 
two  concurring  verdicts.  Goodwin  w.GHh 
bons,  4  Burr.  2108. 

(a  2)  In  penal  actions. 

1 .  After  verdict  for  defendant  in  a  penal 
action,  a  new  tiial  shall  never  be  granted. . 
Fonereau  v ,  3  Wils.  59. 

2.  In  a  penal  action,  where  the  jnry 
having  had  the  case  fairly  stated  to  them, 
find  a  verdict  for  the  defendant,  however 
mistaken,  the  court  will  not  grant  a  new 
trial.  Secus,  where  they  have  been  mis- 
directed. Wilson  v.  Rastall,  4  T.  R.  753; 
Cakraft  v.  Gibbs,  5  T.  R.  19. 

3.  A  verdict  for  the  defendant  in  a 
penal  action  will  not  be  set  aside,  because 
against  evidence.  Brook  v.  Middktimy 
10  East,  268. 

(a  3)  In  ejectment. 
A  new  trial  may  be  granted  in  eject- 
ment Goodtitle,  d,  Alexander,  v.  C%^ofi, 
4  Burr.  2224;  Clymer  v.  Littler,  1  Blk. 
348. 

(a  4)  On  an  issue  from  a  court  of  eqvU^- 
Where  the  court  of  Chancery  directs 
an  action  at  law,  even  in  cases  where  such 
actioh  could  not  be  maintained  without 
its  direction,  as  where  the  defendant 
therein  is  a  certificated  bankrupt,  it  does 
not  consider  the  action  as  tried,  unless 
the  court  at  law  is  satisfied  with  the  ver- 
dict. Until  that  event,  therefore,  such 
court  has  full  dominion  over  the  suit,  and 
may  direct  a  new  trial,  if  dissatisfied  with 
the  verdict.  Carstairs  v.  Steifi,  4  M.  &  S. 
193- 

(a  5)  Miscellaneous  instances  in  which  it 
has  been  granted. 

1.  A  new  trial  was  granted,  although 
there  was  evidence  on  both  sides,  because 
all  the  witnesses  subscribing  to  a  release 
were  not  called  and  examined  Norris  v. 
Freeman,  3  Wils.  38. 

2.  In  assumpsit,  by  an  executor  for 
goods  sold  and  delivered,  the  delivery  was 
proved  by  one  witness,  bat  he  also  swore 
that  he  was  partner  with  the  deceased, 
notwithstanding,  from  a  paper  written  by 
himself,  the  debt  appeared  to  have  been 
due  only  to  the  deceased ;  the  jury  found 
a  verdict  for  the  plaintiff  for  8/.  14'., 
and  notwithstanding  the  smallness  of  the 
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—  V.  St  Mary,  Westport,  Inhabi-\  ^r. 
tanteof-    -     -    -     3T.R.44.J    ' 


—  r.  St  Matthew,   Ipswich,  In-I  g^. 
habitants  of    -    -     3  T.  R.  449.)  ' 

V.  St.  Michael     -     2  Blk.  718.  853 

V,  St  Alichaels',  in  Coventry,/  765 

15  East,  567;  5T.R.526,\  887 

—  r.  St  Michael's  at  ITiorn     -f  893 

6  T.  R.  53H  894 

—  V,   St.   Nicholas,    Rochester,!  gg^ 
Guardians  of  the  Poor  of  -    -    •>  c.g 

4M.  &S.324J  ^ 

—  r.    St.   Nicholas,   Gloucester^ 
Parish  Officers  of [  ;55 

1  T.  R.  723J 

—  V.  St  Nicholas,  Nottingham,!  m^^ 
Inhabitante  of     -      2  T.  R.  726./  ' 


V.  St.  Paul's,  Bedford  -    -    -J   gg-) 
6  T.  R.  452,  458.[  g^ 

V.  St.  Paul's,  Deptford  -    -    -1 

13  East,  320.  f 
P.St  Peter,  in  Derby,  lnhabi-1    ^g. 


tantsof  -    -    -    -    1  T.  R.  218. 
—  V,  St  Peter  Mancroft 

8T.R.447v 
f  .St  Philip,   in  Birmingham, 


Inhabitants  of  -    -   2  T.  R.  624.^ 


V.  Sainsbury   -    4  T.  R.  551.' 


V.  Salop,  Inhabitants  of  - 

i3E^t,95 
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Htx  V.  Salter's  Sluice  Navigaden  -' 

4  T.  R.  730,^  ^ 

— -V.  Samborn,  Inhabitants  of    -^ 

3  T.  R.  609./ 

V.Samson   -    -    11  East,  231. 

V.  Sanderson  -    -  Wightw.  50. 

r.  Sandfordy  Inhabitants  of    - / 

1  T,  R.  28i.\ 

p.  Saunders    -    -   3  East,  119. 

V,  Saijeant    .    .   5  T.  R,  466. 

r.  Scale    -    -    -   8  East,  568. 

V.  Scammoden  -   3  T.  R.  474.  1020 

r.  Scott    .    .     3T.  R.  6o2;J    '^^ 

3  Burr.  1262;  1  Blk.  291,  350.  j 

V,  Sculcoates      -     12  East,  40. 

Vn  Seacroft,  Inhabitants  of  -    -f 

2  M.  &  S.  472,  473.\ 

V,  Seaford,  Justices  of,  1  Bl.  432. 

■ V.  Seale    -    .    -  8  East,  568. 

V.  Seamer    -    -     6  T.  R.  554. 

V.  Searle    -    i  Bott.  21,  pi.  37. 

V.  Seton,  Inhabitants  of   -    -"1 

7  T.  R.  373  J 
r.  Sewers,  Commissioners  of, 


—  V,  Sewers,  Commissioners  of,1 
for  the  Western  Division  of  Somer- 1 
setshire  ----ST.  R.  312.J 
o  Commissioners  of,1 

lersetshire  -    -    -l 
,105;  7  East,  71. J 


p.  Sewers,  Commissioners  of,' 
for  Somersetshire 
3  Smith. 


r.  Shakspeare    -  10  East,  83.^ 


V.  Sharpness   -    1  T.  R.  228;. 
2  T.  R.  48 ;  4  T.  R.  777.^ 


P.Shaw    -    -  12  East,  479; 
5  T.  R,  549;  2  Blk.  789,' 

p.  Shebbear  -  1  East,  73,  75,< 


V,  Sheffield,  Inhabitants  of  -  - 

2  T.  R.  10a' 

V,  Shefford,  East  -  4  T.  R.  804. 

r.  Shecpshead    -     15  East,  59. 

r.  Shepherd   -    -  4  T.  R.  381. 

V.  Sherborne  -    -  8  Eiast,  537. 

r.  Sheriff  of  Essex      -    .    -V 

5  T,  R.  633./ 

p.  Sheriff  of  Middlesex      -    -f 
1  Taunt.  57;  3M.  &S.532; 
3T.R.  133;  4T.R.493;^ 

7  T.  R.  527. 

V.  Shinfield  -    -   14  East,  541. 
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Rex  p.  Sherwood   -   3  Price,  269. 

p.  Sikes    -    -    .     7T.  R.  56. 

p.  Skiplam,  Inhabitants  of  -  -1 

1  T.  R.  490.  J 
p.  Skone  ---,--.     .*i 

2  Smith,  643;  6  East,  514/ 


p.  Smarden    - 

p.  Smart    -     . 
p.  Smithies  • 


13  East,  452./ 

4  Burr.  2241. 
•    3T.R.35,. 


p.  Smith  -    -    . 


Cowp.  94. 


2  M,  &  S.  406,  583 ;  Wightw.  34 ;  ^ 
3  Burr.  1475;  3T.R.  573;( 

2B.&P,  127;  Dougi.  441. 


-  r.  Smollett  -    -  3  Burr.  1313. 

p.  Solomons    -     1  T.  R.  249.I 

r.  Somerset,  Inhabitants  of    -/ 
16  East,  303,  305.1 
p.  Soper      ^      -    5T.  R.  278. 
p.  South-Bempfleet      -    .    .' 

1  M.  &c  S.  154. 
p.  South  Lynn,  AU  Saints  -  -' 

4M&S.354.J 
V,  bouth  Lynn  -     -    -    .    .r 

5  T.  R.  664,  667.1 

p.  Southerton,  Inhabitants  of,t 

2  Smith,  305;  6  East,  X26.J 

p,  Southowram,  Inhabitants  of,  1 

1  T.  R,  353.j^ 

p.  Sowerby 

p.  Sparrow     - 
p.  Spearing  - 
p.  Spearpoint 

p.  Spencer     - 


2  East,  276./ 

-   2T.R.  198. 

-  -   1  T.  R.  4. 

-  Forrest.  35. 

3  Burr.  1827.. 
p.  Stacey   -    -     1  T.  R.  1,  4.. 

p.  Stafford  and  Gifford,  Mar-  J 
quis  of  -  3  T.  R.  64(? ;  7  Ea.  521.^ 
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Rex  V,  Sta^ordshire.  Justices  of  -  -  T 
7T.R.  8i;  3  East,  151;! 
7  East,  549;  12  East,  280,  572 ;| 

3  Smith,  555.  l 
V,  Stafford,  Corporation  of  -  -1 

4  T.  R.  689./ 
V.  Staffordshire  Navigation     -J 

8  T.  R.  340/ 
V.  Standard  Hill,  4  M.  &  S.  378. 
V.  Standon,  Inhabitants  of  -  -  f 
2  M.  &  S.  461,  468.\ 

—  V.  Standon  Massey,  10  Ea.  576. 

—  V.  Stanley    cum   Wrenthorpe,! 
Inhabitants  of     -     15  East,  350./ 

—  V.  Stannard      -     4  T.  R.  161 . 
V,  Stannington^  Inhabitants  of, 

3  T.  R.  385. 
V.  Stainforth  and  Keadley  Ca- 
nal Company  -    -  1  M.  &  S.  32.J 
V.  Startifant    -    -   7  T.  R.  60. 
V.  Statford  Corporation     -    -1 

14  East,  348:/ 
V.  Stephens  -  -  i  Burr.  434. 
V.  Stepney    -     Burr.  S.  C.  23. 
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269 

487 
769 

753 
756 

997 
762 

891 
875 

894 
216 

872 

652 

755 

932 

201 

761 

28 


V.  Stevenson 
V.  Stewart    • 
V,  Stobbs 
r.  Stock    - 


».  Stevens J    ^^' 

1  Smith,  437  ;  3  Smith,  366 ;  <     J^o 
5  East,  244,  255.       ^^ 

938 
432 

«34 
822 

206 

873 
881 

882 

301 

543 

835 

838 
885 

886 


-  2  East,  362. 

3  East,  213. 

3  T.  R.  735. 
2  Taunt.  339. 

6  T.  R.  757. 


V,  Stokesley  - 

V.  Stockland  -    -  Dougl.  7o.< 

V,  Stokes  -    Cowp.  136,  137 ; 

a  M.  ^  S.  71.' 

V.  Stoke-upon-Trent,  10  E.  496. 
V,  Stoke,  Inhabitants  of     -    -^l 

2  T.  R.  451./ 


V,  Stone    -     -     1  East,  649 ;  J 
6  T.  R.  56,  295,  527.  S 


c.  Storr    -      -     3  Burr.  1698, 
V,  Storrington    -_  7  T.  R.  133. 
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263 
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Rex  V.  Stotfold 

V,  Stowmarket 

V,  Straucher    • 


tsof-1 

;.  468.J 


SBS 


2  T.  R.  395.  7:1 
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Vol        Pige.   Put 

4  T.  R.  596.  fi 

9  East,  211.  r^ 

3  Price,  261.  ^3^ 

—  t^.  Stratford-upon-Avon  Cor-1   .. 

poration \  .^1 

11  East,  176;  i4EaBt,348.J 

—  V,  Stratton    -    -    Dougl.  239.  .536 

—  V.  Streatham,  Inhabitants 

2  M.  &  S 

—  V.  Stubbs 

—  V.  Sudbrooke     -     4  East,  356.  S]8 

—  V,  SuflTolk,  Justices  of,  15  E.  590.  3^"^ 

—  r»  Sulgrave,  Inhabitants  of    -|   1. 

I  T.  R.  778 ;  2  T.  R.  3761  g 

—  17.  Surry,  Sheriff  of  -    -    -   •[   1?7 
2  East,  181,  182;  1  Mars.  75;<  4" 

7T.R.«39.i  ^ 

—  f.  Surry,  Justices  of    -    -   -|    ..» 
2T.R.504,5io;  6T.R.76;    !f, 

1M.&S.479I  ^ 
V,  Sussex,  Justices  of  -    -   -)  igj 

320 

59« 
6l9 

879 

^ 
f66 


7  T.  R.  107  ;  1  M.  &  S.  631,  734.1 


V,  Sutton       -----. 
4M.&S.532;  iEast,656;( 
4  Burr.  2116;  5  T.  R.657. 


V,  Swallow  - 

• 

V.  Swannage  - 
r.  Sweet    -    - 
r.  Swift   -    - 
V.  Syderton    - 
r.  Symonds   - 
V,  Symmons 
V.  Tappenden 
V.  Tardebigg 
r.  Tarrant  -     - 

w.  Tate     -    - 

f  24.3 
V.  Taunton  St.  Mary,  Inha-j    ^^ 

bitants  of  -     3  M,  &  S.465.I    ^^ 

r.  Taylor  -     .----?  3^ 

2  M.  &  S.  147,  n. ;  5  Burr.l  4^ 

27935  15  East, 460;]  937 

3B.&P.596.I  9S 


8T.R.284.S  368 

Dougl.  56«-  757 

-     9  East,  25.  1^ 

8  East,  584-  775 

Dougl.  441-  ^'* 

1  East,  189-  * 

•4  T.  R.  223.  ^35 

3  East,  186.  f 
1  East,  588-  ^ 

4  Burr.  2106.  537 

4  East,  337.  ^34 
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Bex  0.  Teal J     305 

13  East,  4 ;  1 1  East,  307, 309.I     679 

I  1012 
V.  Terrant  Launceston  -  .  -    -1     « 

3Ea8t,  226J  ^92 
v.  Terrett  -  -  2  T.  R.  735.  215 
x\  Terrington  -  15  East,  471.  1009 
V.  Terrot  -  -  -  3  East,  514.  751 
V.  Testerton  -----. 
6  T.  R.  258,  266. 
V,  Tewabury,  Trustees,  &c.  of 

.  13  East,  155./ 
V,  Theodorick  -  8  East,  543. 
V.  Thetford,  Corporation  of   -1 

8  East,  270.  J 
v.  Tbistleton .     -    6T.R,i85. 

V.  Thomas    ------) 

4  M.  k  S.  442,  447.1 
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752 
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V,  Thompson      -    -    -    -    . 
3  T.  R.  18,  19,  23;  3  Price,- 

278. 


t\  Thornton  -  -  4  East,  294. 
r.  Thwaites  -  1  M.  &  S.  669. 
r.  Tibbenham  -  9  East,  388. 
r.  Tillongley,  Inhabitants  of  -1 

i.T.  R.  458/ 
V.  Tirkell    -    - 
r.  Tolley  -    - 

V.  Tomkins 


r.  Tompson 
V.  Tooley  - 


3  Burr.  1695. 
3  East,  467. 

8  East,  180. 

2  T.  R.  18". 

3  T.  R.  69. 


i\  Topham     -    -     -    -     - 
4  T.  R.  126 ;  12  East,  546.' 
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883 
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V.  Topsham      -    7  East,  466A 
V,  Townshend    -     Dougl.  421. 
V.  Tower     -    4  M.  &  S.  162  | 

r.  Towie t  ^28 

2  Mars.  466;  3  Price,  145./  ^ 

V.  Treble  -    -    2  Taunt.  328.|  ^^^4 

t?.  Trelawney      -     1  T.R.222.  642 

r.  Truro,  Burgesses  of-    -    -\  « 

2  East,  85.  J  ^37 

r.    Trustees  of  Dagger^Lane  1  ^p 

Clmpel    .    -    2Smith,  20.J  ^^^ 


Rex  r.  Tubbs 

• r.  Tucker 

V.  Turner 


Vol.        Page. 
-     -     Cowp.  512. 
-     4  Burr.  2046. 


.{ 


13  East,  228;  15  East,  570 
r.  Tweedall  -  -  7  T.  R.  153^ 
V,  Tynemouth  -  12  East,  46. 
V.  Ullestborpe  -  8  T.  R.  465. 
V,  Uiton,  Inhabitants  of    -    -"1 

3T.  R.  251./ 
i».  Ulverstone  -  7  T.  R.  564. 
V.  Undermilbeck     -     -     -    -j 

5T.R.  387.1 
f .  Under-Barrow  •  Dougl.  309. 

V,  Upton,  Inhabitants  of    -    -1 

3T.R.251./ 
-    -     7T.R.438. 


:l 


V  Upwell 
r.  Usbornc 

4  Burr.  2125;  1  Salk.  55;. 
3  Salk.  104;  Lord  R.  854.  J 

r.  Uttoxeter  -     -    Dougl.  436. 

r.  Vantandillo  -  4M.&S.  73.-I 

v.  Varley  -    -    -     2  BIL  682. 
V.  V'arlo    -    -    -    Cowp.  248. 
r.  Vaughan  -----    -f 

4  Burr.  2494 ;  Dougl.  516.' 
V,  Villers      -     -     Wightw.  95. 
t;.  Vipont    -     -     2  Burr.  1163. 
I'.  Vyse    -    -    -     Forrest.  35. 
V.  Wadley      -    4  M.  &  S.  508^ 

V.  Waddington  -     -     -     -    -I 
1  I'last,  143,  1.59,  167.  t 

-  r.  Wakefield f 

5  East,  333;  13  East,  190,^ 

191  ;   1  Smith,  512.  [ 

-  V.  Wallace  -  -  3  T.  R.  403. 
-r.  Walker  -  -  6T.R.433. 
^r.WaUis-    -     -    5T.  R.38r. 

-  V.  Walsh     -     -    4  Taunt.  258* 

-  V.  Walton-in-I-«-Dale  -    -    -\ 

3T.R.515.J 

-  V,  Wantage  -----    -j 

1  East,  601;  2  East,  65.  |^ 

-  r.  Warblinton,  Inhabitants  of  J 

I  T.  R.  241,  247.1 

-  v.  Waring    -    -    5  T.  R.  4/^4. 

-  1'.  Wardroper   -    4  Burr.  1963. 
V.  Warkworth    -    -     -     -    -jf 

1  M.  &  S.  473.1^ 

V.  Warlow     -    2  M.&  8.75.-1 

H  H  2 


iiogi 

This 

Dig. 

Page. 

518 

528 

241 

265 

75i 

766 

765 
876 

879 
883 

879 
892 
878' 

304 

772 

525 

679 

228 

1021 
51 

537 
900 

263 
945 

3^1 
111 

473 
678 

929 
543 

544 

894 
18 

935 

838 

459 

928 

892 
928 
418 

765 
766 

863 

305 

834 
762 

885 

835 
836 


1110 


TABLE  OF  CASES. 


RIPORTXRS. 


Rex  V,  Warner 
—  V.  Warren 


ThU 
Dig. 
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8  T.  R.  375.{683 


-    -    Cowp.  370. 


V.  Watson     ------ 

2  T.R.  199,206;  3Price,6;# 
5  East,  480;  7  East,  214  ;\ 
2  Smith,  144;  3  Smith,  383. 


■  I'.  Webb -    -] 

14  East,  406;  3  Burr.  1648, 1 

1469;  1  Blk.  460. J 

V.  Webber  -    -    -     3  T.  R.  72. 

I?.  Webster    -    -    3 T.R.  388. 

V.  Welbank  -    4  M-  &  S.  222.| 

t?.  Wells      -    -     16  East,  278. 
r.  Wells  Corporation    -    -    -T 

4  Burr.  1999.  J 
V.  Wensley  -  -  5  T.  R.  154. 
t7.  Westby      -    -     10  East,  85. 

V.  Westgate,  Inhabitants  of    -1 

3  T.  R.  614.J 

V,  West  Looe  Corporation  -    -1 

3  Burr.  1386.  J 

V.  Weston-under-Penyard  -    -1 

4  Burr.  2507. J 
c.  West  Ci-amore,  Inhabit.  of,1 

2  M.  &  S.  132.J 

V.  We  veil    -    -    Dougl.  11 6.| 

V.  Wheatley  -    -    -    ^    -    .'I 
2  Burr.  1127  ;  1  Blk.  273. J 
V,  Wheatman     -    Dougl.  345. 

-  Cowp.  752. 

-  Dougl.  549. 


V.  Whitaker  - 
V.  Whitbread 


r.  White    -    -    4T.  R.  771.. 

V.  Whitley  Lower,  Inhabit,  of,  \ 

I  M.  &  S.  636./ 

V.  Whittlebury,    6  T.  R.  464./ 

».  Whittlffsea     -    4  T.  R.  807. 
V.  Whitstable  Freefishers  -    -1 
3  Smith,  319  ;  7  East,353  J 
r.  Whitwell    -    -    5  T.  R.  85. 
V.  Whixlcy,  Inhabitants  of-    -\ 

1  T.  R.  137./ 
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Rex  V.  Wilby,  Inhabitants  of    - 

2  M.  &c  S.  501, 504.^  m, 

V.  Wilby   -    -     2  M.  &  S.  501.  25* 

t'.  Wildey      -     1  M.  &  S.  183.  405 

V.  Wilkes      -----   -^  lu 

2  Burr.  2527;  4  Burr.  2527.  >  ^f 

2  Wils.  151.J  S38 

V.  Wilkinson      -     7  T.  R.  156.  814 

r.  WiUett     -    -     6  T.R.  294.  53S 


t?.  Williams  ------ 

'  2  M.  &  S.141  ;  3  Price,  75; 
3  Burr.  1317;  5  Taunt  257. 


S&4 

43J 

53: 

V.  Williamson      -     7  T.  R.  32.  oH 

V.  Willis  -    -    -     6  T.  R.  179.  139 

V.  Wilson,    4  T.  R.  357, 487.{  | 

V.  Wilts,  Justices  of      -    -   -f  309 

1  East,  683;  10  East,  404;  I  5^3 

13  East,  352;  3  Burr.  1530;!  520 

1  Blk.  467.1  86i 
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259 

453 
515 
165 

951 

778 

122 
363 

195 

361 


Vol      Page. 

Wright  d.  Allingham  r.  Donley    A 

2  Blk.  11 85. J 

V*  Fawcett  -    -    4  Burr.  2041. 

V.  Flamank  -----    -'I 

1  Mars.  368 ;  6  Taunt.  53./ 
■      V.  Holford    -----    -f 

Cowp.  31 ;  Loflft.  444.1 
—  t?.  Hunter     -•   -    -    -    -    - f 

1  East,  20 ;  5  Vcs.  792.\ 

-: V.  Jones     *    •    2  Smith,  260. 

d.  Burrill  v,  Kemp  -    -    -    -  f 

3T.R.470.t 
V,  Lamb  ------ 

1  Mars.  372 ;  5  Taunt.  807 
t?.  Inhabitants  of  the  Laihof] 
St.  Augustine,  in  Kent    -    -> 

13  East,  544.  J 
r>»  Legge       -    -    6  Taunt.  48. 
V,  Manifold    -     1  M.  &  S.  294. 
(Executors  of)  v,  Nutt       -    -1 

1  T,  R.  388./ 
t.  Page     -    -    -     2  Blk.  837. 
V,  Peckham      -     15  East,  204. 
V,  Rattray     -    -     1  East,  377. 
V.  Russell     ------ 

2  Blk.  923,  934 ;  3  Blk.  530 ; 

3  Wils.  530. 


Dig. 


654 

345 
379 

140 


495 


:} 


ts5 


515 
324 

450 


V,  Shiffner  - 
V,  Smythies 


11  East,  515. 
10  East,  409. 


V,  Stevenson  -    5  Taunt  850.'j 
V.  Wakefield     -    4  Taunt.  213. 


4  Taunt  213. 
3B.  &,P.564- 


V.  Wakeford 
V.  Walker 
V.  Wright 

3  Wils.  414;  2  Blk.  889. 

4  Taunt  195.. 

Wriglesworth  r.  Wright,  13  Ea.  167. 

Wroot  V.  Fenn      -    -     8  T.  R.  474* 

Wyatt  V.  Marquis  of  Hertford  -    -1 

3  East,  147.) 

t).  Smee  -    -    1  B.  &  P.  344. 

Wyborne  v.  Ross    -    -  »  Taunt  68. 

Wyburd  v.  Tuck  -    1  B.  &  P.  458.^ 

Wj^ownVCaise  -  -  14  V^.  Jun. 
Wye  V.  Fifeher  -  -  3^  B.  &  P.  443. 
Wykham  v.  Wykham  -  -  -  -| 
11  Eaaft,  458;*  3Tatint.  316.J 
Wyndham  v.  Mttlcdtobe,  yT.  R.  713. 
— —  V.  Way  -  -  4  Tatinl-  316. 
V.  Bellman  -  1  Mars.  320;! 
5  Taunt  754;  6  Taunt  122./ 


713 
798 

778 

779 
95 

360 

4^3 

816 

31 

809 

^ 
150 

989 

94« 

m 
705 


7S1 
609 


110 
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JUPomrBBt. 


VoL        Page. 
Wynn  v.  Kty  ------    -1 

1  Mara.  387;  5  Taunt  843.  J 

V.  Petty    -    -    -  4  East,  lOfl. 

— ^  V.  Smythies  -----    -1 

1  Mars.  547;  6  Taunt  198.  J 
Wynne  v.  Budd    -    -  5  Taunt.  629. 

V,  Clarke    -    -    5  Taunt  649. 

V.  Moore    -    -    5  Taunt  757. 

— —  ».  Raikes      -----    -1 

5  East,  514;  9  Smith,  98.  J 
Wyrley  &  Elsington  Canal  Proprie-1 

tors  V.  Bradley  -    -  7  East,  368.  J   '  ^^ 
Wyvill  V.  Shepherd    -   i  H.  B.  162.    977 


ThU 

Dig. 

Page. 

225 

226 

100 

224 

226 

799 
225 

181 


BBV0KTIB8. 


X. 


Ximenes  v.  Jaques   -  6  T.  R.  499X 


Y. 


Yarborough  v.  Bank  of  England    -1 

16  East,  6.  J 
Yardley  v.  Burgess  -  -  4  T.  R.  695. 
Yarmouth,  Mayor  of,  v.  Eaton  -    -1 

3  Burr.  1402.J 

Yate  V.  Willan    -    -    2  East,  128-| 

Yates  V.  Carlisle    -    -     1  Blk.  270. 
V.  Doughy  -    -  6  T.  R.  288. 


V.  Hall  -    1  T.  R.  73,  76,  78.^ 


Yea  r.  Field  -    -    -    2  T.  R.  708./ 


492 
999 


Thii 

Dig. 
Vol.       Page.    Page. 

Yea  V.  Fouraker     -      Cowp.  548  ;1 
2  Burr.  1099;  B.  N.  P.  149.J 

—  V.  Lethbridge  -  -  4  T.  R.  433. 
Yeardley  v.  Roe    -    -  3  T.  R.  573. 
Yeats  V.  Pirn    ------    -1 

2  Mars.  141 ;  6  Taunt  446.J 

Y6aw  V.  Holland    -    -    2  Blk.  717. 
Young  V.  Brander  -    -     8  East,  10. 

V,  Gatien  -    -  2  M.  &  S.  603. 

V,  Hockley    -    -  3  Wils.  347. 

V.  Hunter     ------> 

4  Taunt  582 ;  16  East,  252./ 


288 
824 

943 

214 
704 

736 
102 

249 

911 

912 
669 

982 


1 


r.  The  King      -    -    -    - 
3  T.  R.  98,  103,  104,  106." 

V.  Munby      -    4  M.&  S.  183. 

V.  Wright    -    -     2  Mars.  233. 

Younger  v.  Killsby     -    -    -    -    -T 

2  Mars.  145 ;  6  Taunt  452. J 

Youniev.  Mallison   -     1  Smith,  521. 


Z. 


Zachary  v.  Shepherd,  2  T.  R.  781. 
Zeevin  v.  Cowell  -  2  Taunt.  203. 
Zenubio  p.  Axtell  -  -  6  T.  R.  162. 
Zinck  V,  Langton   -    -    Dougl.  752. 

Zouch  d.  Abbot  v.  Parsons    -    -    "1 
3  Burr.  1794;  1  Blk.  575. J 

ex  dem.  Ward  v,  Willingdale,  \ 

1  H-B.  311.J 


636 

849 
66 

259 


896 

910 

86 

142 

691 

468 

460 

624 
626 
629 
224 
123 

641 

293 


39 
936 
629 

58s 
634 

61a 
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YetfofKeign. 
HENRY  III. 

9.    Mac^a  Charta  - 

€•  17    -    -  -  - 

c.  33    -    -  -  - 

c.  30    -    -  -  - 

c,  35    -    -  -  - 


RBVOBTXKf. 


20.    c.  4 
Btat  4 


51. 


c.  10    -    -    - 


53.  c  9 
c.  10 
c.  14 


c.  23    - 


EDWARD  I. 

3-     c.    4    - 

c.  14   - 
c.  16    - 


Vol. 


{ 


Page. 

-  1  Anst.  165 
3  Burr.  1859- 

1865 
See  Burr.  Index, 
tit.  Court-Leet. 

-  7  E.  R.  195 

3  Dougl.  607, 
608 

1  Taunt.  35 
-   Cowp.  15 

2  T.  R.  391 

3  T.  R.  446 
iB.&P.  14 
1  Taunt.  439 

-  4  T.  R.  566 
1  Burr.  586, 588 
See  Burr.  Index, 
tit.  Distress. 

fSet  Burr.  Index, 
<  tit.Bread;  Court- 
[Leet. 

2  B.  &  P.  272 
-  -  -  Cowp.  16 
2  Dougl.  190,  191 

1  H.B.  470 

2  H.  B.  470 
1B.&P.  108, 

117 


{ 


c.  36   - 
c.  42   - 


5  Burr.  2732 
See  Burr.  Index, 
tit  Wreck. 

4  T.  R.  533,  535 
2  H.  B.  420 

3  H.  B.  29 
1  B.&P.  76 

4  T.  R.  518 


{ 


Year  of  Reign. 
Edward  I. 


ontinuedn 


XXPORTSRS. 

■*- 


VoL 


6.     c.    1    -    -     -     - 


c.  5     -    -    - 


c.  8 


13.    St.  1.     c.    2 


■■{ 


c.    3  -     - 


c.   5  - 


Page. 

iT.R.  71,  3. 

453 

3  T.  R.  452 

6  T.  R.  356 

7  T.  R.  268 

1  H.B.  11,293 
2  H.  B.  3 

5  £.  R.  262 

1  B.  &  P.  108, 

11,116,117 

2  B.  &  P.  86 

-   1  B.  &  P.  76 

4T.R.435,5io 

2  H.B.  36, 548 

1  B.  &  P.  379 

3  Burr.  1290- 

1304 
See  Burr.  Index, 

tit.  Ejectment; 

Receipt. 

1  T.  R.  72 

3  Burr.  1456 

1  See  Burr.  Index, 

Itit. 


1 


c.  10  -    -    - 


c.  11  - 


c.  13  -     - 


1 


Quarelmpedit 
-    3  H.  B.  600 

1  H.  B.  470 

2  H«  B.  110 
4  Taunt,  609 

3  Burr.  1859- 

1866 
|.  5ee  Burr.  Index, 
L  tit  Court-Leet 

f    1  B.  &  P.  108, 

c.  14  -    -    <      109,111,116, 

t  121,  122 

c.18-    -    /  Cowp. 709,713 

\  2  Dougl.  474 

c.  19  .    -    -  -  2  Dougl.  545 

c.  24  -    -    -  -      1  H.  B.  60 
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Year  of  Reign. 
Edward  I. — continued. 


REPORTERS. 


13*    St.  1.    c.  30 


St  2. 

St.  3 
St.  4 


c.  46 


C.  1 


13. 


18.     St  1    -     -     -     - 


St  4  -    -    - 
s8.    St  1.    c.  20 
33.    stS  -    -    - 


35.    St  a  - 


Vol.         Page. 

2  Dougl.  437, 

n.(c).  795 

3  T.  R.  446 

1  B.&P.  14 

1 1  E.  R.  349 

1  Taunt.  439 

-  2  Dougl.  704,  &  n.  (a) 

-  -    -    -     1  H.  B.  470 

-  -    -    -     2  H.  B.  113 
1  Burr.  115 

See  Burr.  Index, 

tit  Alienation. 

1  Burr.  108 

2  Doogl.  627, 

&n.[i} 

4  T.  R.  446 

-Sec  Burr.  Index, 

tit  Alienation. 

2  H.  B.  585 
9  £.  R.  20 

4  T.  R.  315 

Cowp.  297 

2  H.  B.  585 

9  E.  R.  20 

4  T.  R.  315 

1  B.&P.  108, 

113,117,119 


EDWARD  III. 
I.    St  2. 


c.  2 
c.  11 
c.  16 


c.  17 


4«  c.    2 

c    7 

14*.     St.  1.      C.  12 

e-39 

l8.      St  2«      C.     2 

25,    St  a  -    -    : 
St  4.    c.    3 
8t  5.    c.  14 


$7*     st  2. 


c  17 

c.    9 
c.  10 

c.  13 


{ 
{ 


EDWARD  II. 
9.    St  1.    c.  9-    - 


-    4  T.  R.  665 


-  2  Dougl.  190 

-  6  T.  R.  628 

-  2  E.  R.  10 
3  Burr.  1859- 

1865 

See  Burr.  Index, 

.tit  Court-Leet. 

2  H.  B.  420 

2  E.  R.  10 

1  B.  &  P.  330 

\    2  M.  &  S.  409 

-  -    4T.R.316 

-  -    2  Dougl.  30 

-  -      2  E.  R.  40 
4T.R.  308,9,11 

-  -    2  T.  R.  274 
"  4T.R.52i,537 

{1  H.  B.  470 
4  Taunt.  609 

-  -     1  H.  B.  470 

-  -    4T.R.  315 

-  -    3  Price,  105 


Year  of  Beign. 

Edward  III. — continued. 

28.     c.    6 

c.  11  - 


BB?OinRl. 


31.     St  1. 


34- 

c. 

45. 

c. 

RICHARD  II. 

1. 

C.I 

2. 

St  1. 

c. 

5. 

St  2. 

c. 

6. 

St  1. 

c. 
c. 

12. 

c. 

13. 

St  1. 

c. 

Vol.       Page. 
7T.R.52 

-    -    -  2  Dougl.  704,  &  n.  (a) 
[    2  Dougl,  545 
c.  11       -    -  <     1  H.  B.  104 

[  2M.&S.40q 

c.  16      -    -    -    2H.B.586 
3      -    -     4M.&S.136 


5- 

4- 
2  - 

5- 
2  -    - 

5-    - 


15. 


c.  3 
c.  6 


HENRY  IV. 

2. 

4. 


5. 
14. 


c.  11 
c.  14 

C.  12 

c.  18 

C.  10 
C.      1 


-  -    -   2  H.  B.  no 
2  DougL35i,&a.(a) 

-  -     2  M.&S.  214 

-  -    -      Cowp.  177 

-  -    -  2DougL795 

-  -    -    1  H.  B.  330 

-  3  DoogL  615,0. 
r     1  H.  B.  174 

-  <2Doogl.  98,n. 
I  615,  n. 

-  1  H.  B.  55, 433 


2*  Dougl.  615,  D. 
Cowp.  297 

-  1  H.  B,  423 

3  B.&P. 581 

-  8T.R.175 

4  M.  &  S.  443 


HENRY  V. 
1.    c.  5    - 


■--{ 


3  B.  &  P.  395 

3M.&S.166 


HENRY  VI. 
2.    c.   9  - 

c.    5  - 
c.  10  - 


6. 
8. 


15. 
18. 

20. 


C.  12 

c.  15 
c.  16 


C,  2   -  -  -  -  - 

C.  4  -  -  -  -  - 

c.  6  -  -  -  -  - 

c.  9  -  -  -  -  - 

c.  1  -  -  -  -  - 


23-    c.  9 


-  3  Anst.  677 

-  2T.R.358 

-  3T.R.501 
/  3T.R.350 
\  1  B.&P.  138 

-  1  Taunt  221 
.  12E.R.96 

-  Wightw.309 

-  1KB.  471 

-  i2E.R.9^^ 

-  1  Taaot  4^ 

-  1  H.  B.  501 
2  Dougl  94- 

97 
iT.R-M 

2  T.  R.  569 

3  T.  R.  417 


Year  of  Reign. 
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Year  of  Reign. 


"W 


RCFOBTERS. 


83-    c.    9     -    -    -    -  ( 


C  10  -     -     -     - 


c.  15  -    -    -    - 


a?. 
31- 


2  -----      - 


Vol.         Page. 

'  4T.R.  505,8 

6  T.  R.  355 

7  T.  R.  109 
iH.B.76,332, 

468, 470, 474 
2  H.  B.  421 
2  £.  R.  41 1 
4  E.  R.  568 

9  E.  R.  55 
15  E.  R.  320 

1  B,  &  P.  226, 

383 
2  B.  &  P.  36, 

111 

6  Taunt.  570, 3 

.    2  N.  R.  59, 60 

2  Burr.  926, 927, 

928 
See  Burr.  Index, 
tit. 

1  H.B.  12 

2  Dougl.  475, 
n.[i] 

1  Taunt.  1 32 
1  H.  B.  471 


EDWARD  IV. 
1.     c.    1  -    - 


c.    2  - 


c.    3 


{ 


-  1  T.  R.  586 
4  T.  R.  505,  8 

2  H.  B.  431 

-  Cowp.  555 
1  An8t.300,  342 

3  Anst.  76 

3  Price,  465 
2  M.  &  S.  357 

5&6.  c.    2 Cowp.  555 

la.    c.    7 7  E.R.  195 

c.    8 2  B.  &  P.  179 

20,     ------«      6  Wigbtw.  42 


2  &  3.  c.  13  - 


RICHARD  III. 


.  1.    c.    1  -    - 
c.    7  -    - 

henrFvii. 

3.    c.    2  -    - 
e.    3  -    - 


■■{ 


7  T.  R.  49 

2  H.  B.  586 

1  Taunt.  578 


c.  10  - 


-  3  Price,  153 

-  8  T.  R.  173 
2  Dougl.  561, 

n.  [5] ;  709*  n- 
76«»  n.  [2] ; 

753,  «• 
2  T.  R.  78 

2  H.  B.  285 


Henry  VII. — continued. 


REPOaTSHS. 


C.  10   -      -      -      - 


c.  24  -     -     -     - 


12. 

19- 


c. 
c. 


5  - 
9  - 


C.  20  -     -     -     - 


c.  20  -     -     -     - 


Vol.         Page. 

7  E.  R.  110,   1 

10  E.  R.  2 

2  M.  &  S.  249 
1  B.  &  p.  29 

6  Taunt.  266,  276 

Cowp.  707 
2  H.  B.  584 
8  E.  R.  552 

9  E.  R.  17 
1  Taunt  578 

2  N.  R.  19 

-  4T.R.315 

-  1  H.  B.  470 

j'    2  Dou.  752,  n. 

[3] ;  753,  n. 
2  H.  B.  285 

s  N.  R.  205 


HENRY  Vlll. 
1.    c.    8  -    - 


3.     c.    1  -    -    -    - 


c.    7  - 


4- 

c.    8 

5. 

c.    6 

6. 

c.    4 

c.    6 

c.  16 

21.    c.    5 


-■-■{ 


c.   4  - 


■-■{ 


c.    7  -     - 
C  11   -     - 


■-{ 


c.  13  -    -    -    -  ^ 


3  Price,  458 

"  3  Burr.  1489- 
1498 
See  Burr.  Index, 
,tit  Joint-Tenants 

4  Burr.  2095- 

2100 

See  Burr.  Index, 

tit.  Tithes 

-  4  Taunt.  411 

-  1  T.  R.  682 

-  3T.  R,5oi 

-  5  T.  R.  478 
2  M.  &  S.  214 

3  Burr.  1923 

See  Burr.  Index  ^ 

tit.  Prohibition. 

2  H.  B.  620 
11  £.  R.  288 

1  N.  R.  3 

4  Taunt.  264, 
266 

.    5  T.  R.  175 

4  T.  R.  665 
2  E.  R.  497 

4  Taunt  831, 

934 
5  Taunt  10,  15, 

19 

s  Wilfl.  192 

Forrest  117 

Cowp.  130 

1  Burr.  545 
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Henry  VIII.- 
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REPORTERS. 


-continued. 


21.    c.  13  - 


«3-    c.    5 
c.  14 


c.  39 

24.  c.    8 

25.  c.  16 
27-     c.    3 

c.    5 


c.  10  - 


c.  19  -     -     -     - 


22.    c.    r»  - 


.  -  < 


[ 


c.  15  -     -     -     -   ( 


c.  16  -     -     -     - 


C.  20   - 


c.  24  -     -     -     - 

c.  25  -     -     -     - 
c,  26  -     -     -     - 


Vol.  Page. 

3  Burr.  1504- 

1511 
5  Burr.  2724 

See  Burr.  Index, 
tit.  Benefice;  In- 
duction. 
4  T.  R.  509 
2  H.  B.  539 
2  B.  &  P.  376 
1  N.  R.  61 
Cowp.  80 
2  Dougl.  189  & 

n.(g)  190 

5  Taunt.  291 

2  E.  R.  348 

7  E.  R.  548 

12  E.  R.  192 

14  E.  R.  477 

5  Taunt.  291 

2  T.  R.  358 

7  E.  R.  70,  \ 

9  E.  R.  109 

-    1  H.  B.  470 

3  Burr.  1724 

See  Burr.  Index, 

tit.  Costs 

15  Cowp.  366 

1  T.  R.  372 

2  E.  R.  398 
5  E.  R.  262 

1 2  E.  R.  668 
1 1  B.  &  P.  253,  5 

-  -     -     -  Wightw.  217 

-  -    -     -      Cowp,  366 

-  -     -     -    4T.  R.666 

-  -    -    -    1  T.  R.  741 

-  -    -     2  M.  &  S.  273 
5  T.  R.  105 

I  H.  B.  3-32 
2  H.  B.  625 

1  B.  &  P.  577 
Cowp.  89 

2  Do.  774  &n.  (a) 
Cowp.  718 

2  M.  6c  S.  288 
4  Burr.  2095- 

2100 

See  Burr.  Index, 

tit.  Tithes 

I  T.  R.  582 

2  T.  R.  12 

3  E.  R.  135,  7 
-      Cowp.  [,ss 

II  E.  R.-370 

2  M.  &  S.  273 


Year  of  Reign. 
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RiPORTEllS. 

- 


27.     c.  28  - 


-{ 


27&31-     - 
28.     c.  11  - 

c.  13  - 


31 


{ 


33' 


c.  15  -    - 
•    c.    1  -    - 

c.  13  -^  - 
c.    1  -     - 

32.     c.     1   -     -     - 

C.     2    -      -      - 


■( 


c.    7  -     -     -    . 


c.  9 
c.  16 
c.  20 


c.  28  -     -     -     - 


c.  30  -     -     - 


c.  32 
c.  34 

c.  36 

c.  37 
c.  40 


/ 


c.  42  - 


C.      1    -  -  -  - 

c.    9  -  -  -  - 

c.  10  -  -  -  - 

c.  20  -  -  -  - 

c"  23  -  -  .'  - 

c.  28  -  -  -  - 


Vol.  Page. 
1  H.  B.  425 
2H.B.460 

■  2  Price,  356 
I  M.  &  S.  ai:^ 

■  4T.R.666 
2  N.  R.  91 

1  Taunt  29 

3  B.  &  P.  380 

{Cowp.  ^o"? 
1  H.  B.  42.5 
2  H.  B.460 

-     -  Dougl.  34  k  n.  (c) 

f2H.B.  450,525 
<  1B.&P.577 
(,       1  Taunt  578 

f  6  Taunt  267 
I,         2  Price,  356 

{3  Anst'.  703 
3  Price,  328 
2  N.  11.498 

-  -    2H.B.457 

-  -    4  E.  R.  107 

-  -      1  H-'B.  70 

2  N.  R.  19 
Wightw.  70 
3  Price,  332 

Dougl.  570, 573, 

574 

Cowp.  392 

Dougl.  115 

6  T.  R.  255 

1  Taunt.  46, 47 

3  B.  &  P.  380 

Cowp.  707 

3  M.  &  S.  384 

3  T.  R.  323 

-  2  N.  R.  19 
1  H.  B.  465, 7 

-  1  T.  R.  682 
4  Burr.  2133 

See  Burr.  Index^ 
tit.  Barbers  Sur- 
geons. 
Wightw,  44, 181 

3  Price,  45 

3  T.  R.  99 

4  Taunt  2t\S 
Cowp.  36 

2H.B.44 

-  3  E.  R.  135 

-  a  H.  B.  45^ 

-  1  TauDt  2() 

-  4T.R.666 


I 


Year  of  Reign. 
Henry  VIIL- 


33- 


c.   5  - 


35- 
37. 
47. 


c.    9  - 


EDWARD  VI. 

1.       C.  12     -      • 

aScS'    c.  13 

c.    3- 
c.    8  . 


c.  13  - 


c.  24 
3  &  4.     c.    3 


:ontinued. 


RBPORTEnS. 


<^-  39  -    - 


1 


34  &  35-  c.  4  -    -    - 


c.    9  -    -    - 


c.  20  -    -    - 


c.  26 
c.  2 
c.  6 
c.  12 


Page. 
Dougl;  415 

1  Anst.  164 

Wightw.  44 

^  4T.R.  404,  413 

1  E.  R.  338 
16  U.  R.  258 

5  T.  R.  291 

1  H.  B.  445 

i  H.  B.  454 

2  B.  &  P.  9  (n.) 

3  Burr.  1489- 
1498 

See  Burr.  Index, 

-    -   ^  tit.  Joint-Tenants. 

2  H.  B.  450, 

525 

1  Taunt.  578 

2  Burr.  656- 
661 

5fe  Burr.  Index, 
tit.  Navigation. 

4  Burr.  2223, 
2224 

&f  Burr.  Index, 
tit.  Statutes. 

-  -  1  T.  R.  583,  6 

-  -  -     1  Taunt.  27 

-  -  -     5T.R.  458 

-  -  -    Wightw.  30 
f  Dougi.  7 ;  236  ; 

-  S  236,  n.  (z) ;  739, 
I  740 


TABLE  OF  STATUTES. 

Year  of  Reign. 

Edward  VI. — continued, 

3&4. 


"39 


vd! 


HFOHTXnS. 


-  -  3  B.  &  P.  108 

-  -  6  Taunt  297 

-  -  3  B.  &  P.  108 

-  -  -   12  E.  R.  96 

5T.  R,  260 

1  H.B.  107,  108 

2  H.  B.  95 

8  E.  R.  178 

12  E.  R.  83,  239 

15  E.  R.  574, 

641 

16  E.  R.  334 

1  M.  &  S.  66 

2  M.  &  S.  349, 

5B7 
1  B.  &  P.  458 

2  N.  R.  173 

15  E.  R.  574 

-    2  N.  R.  91 
1  B.  &  P.  14 


"< 


c. 
c. 
c. 


8  -    - 

4  -     - 

5  -     - 


Vol.         Page. 

-  -  9  E.  R^  124 

{See  Burr.  Index, 
tit.  Prohibition. 

-  2  B.  &  P.  180 
Wightw.  320 

1  E.  R.  14,  143, 

167,  170 

See  Burr.  Index, 

'  tit.  Ingrossing. 

ciD <       8TR92,4 

1  H.  B.  330 

c.  19  -    -    -    -      14  E.  R.  402 


c.  14  -    -    - 


m6  -    -    -  I 


PHILIP  AND  MARY. 

1&2.     c.    7 Dougl.  256 

iCowp.  611,  12 
1  N.  R.  248 
2  Taunt.  252 
5  T.  R.  458 
c.  13  -    -    -    -  3  M.  &  S.  5,  6 

2. ---2  Price,  356 

4&5  -  -  --  -  Dougl.  401-406 
c.  7  -  -  -  -  -  5  T.  R.  458 
c.    8  -    .    .    .      11  E^R.  8, 9 


ELIZABETH. 


1.     c.  17    -    -    -    - 


c.  19    -    - 


C.  21 

c.    3 


c.    4    - 


3  Burr.  1770, 

1771 

See  Burr.  Index, 

tit.  Water  Bailiff. 

Wightw.  206 

f        3  Price,  333 
1 1  Burr.  221-226 

-  -  •{  See  Burr.  Index, 

I        tit.   Bishops. 
[   Grants.  Offices. 

"    -    -    -    1  H.  B.  69 

-  -    -  2  Cowp.  555,  6 

/-Dougl.  518,519 
8  Cowp.  369 
3  M.  &S.  189 
See  Burr.  Index, 
tit.  Trade  and 
Trader.  Indict- 
ment.     Infor- 
mation. 
See  Burr.  Index, 
tit.  Information. 
Trade. 

1  Ans  .  257 
2  Burr.  1036, 

1037 

K  K 


\ 


Yev  of  fifeigii. 


TABLE  OF  STATUTES, 

mBFOftT«»#*    I  Ycax  of  lUigp- 

Elizabeth — canAmcJL 


5*    «•   4    - 


c.  13    - 


8.    c    s 
c.    4 

10.     c«  10 

13*    c-    3 
c. 


c.    4    • 


c.    1 


€•    9    -    -    -    - 


Vol.         Page. 
rSec  Burr.  Index, 
tit.    Averment. 
Conviction.  In- 
dictment. 

4  Burr.  S449 

See  Burr.  Index, 

tit.  Trade  and 

Trader. 

.  (4T.R.  113,  116 

5  T.  R.  715 

6  T.  R.  583 

14  E«  R-  395 

15  E.  R.  161 

16  £.  R.  13 

1  M.  &  S.  190 
4  Taunt.  876, 

7,9 

Dougl.  66^561 

6  E.  R.  3«7 

8  E.  R.  334>  6 

13  E.  R.  16 

3  Burr.  1530- 

1533 

(See  Burr.  Index, 
tit.  Highway; 
Presentment. 
6  T.  R.  630 

-  -3T.  R.  6" 

-  3  B.  &  p.  108 
Dougl.  614,  n. 

-  -  3  Price,  333 

-  -  a  Cowp.  398 
3  Price,  14 


--I 


c.   5    -    -    -    -< 


-    .    .    -  / 


3  Price,  43 
AVightw,  44 

4  Taunt.  334 

3  T.  R.  462 
Dougl.  87 

2  Cowp.  434 
3  M.  &  S.  371 

5  T.  R.  236, 

421 

4  E.  R.  1,  6 
6  E.  R.  257 
8  E.  R.  497 

^bougl.7i6,n.(i.) 
2  Cowp.  399, 
746 
See  Smith's  In- 
dex, tit.  Bank- 
rupt 

5  T.  R.  291 
5  T.  R.  576 

1  H.  B.  33, 440, 
667,  675 


8    - 


14. 


c. 
c. 


5 
8 


13-    c.    7    -    -    •    - 


c.  10    -    -    -    - 


C.  20     -     -     -     - 


c.  29  -    -    -    - 


c.  11  -    -    -    - 


18.    c.    3  -    -    -    -  \ 


cl        P«gp. 

^2H.B.4o6,46i, 

464 
7E.R.60 

9  E.  R.  489 

1  M,  &  S.  676 

1  B.&P.46.4S 
aB.&P.2-9,n, 

3  B.  &  P.  113 

1 N.  R.  234 

1  Taunt  73, 273 
586 

DoiigLa36,n.(z.) 

739, 741 

8  T.  R.  391 

2  Taont  186 
.  -  9  £.  R.  109 
DougL  570, 573, 

and  n.  (a.)  574 

9  H.  B.  274 
11  E.R.343 

1  B.  &  P.  114 
a  B.  &  P.  189 

198 
3  B.  4  P.  3«5 

'  a  Cowp.   129 

I  Anst.  68-75 

a  T.  R.  740 

8T.  R.411,  > 

I  E.R.  244 

a£.R.  4^ 
8  E.  R.  235 

3  B.  &  P.  3«8 
4  Tamit  349 

Dougl-537 
la  E.  R.  12 

-  a  Cowp,  556 

-  3  Taunt  373 
Dougl.  567 

1  Anst  69-75 

II  E.  R.  343 

3  B.  &  P.  3«5 
Doug.  10,  n ; 

662,  &  n.  (a) 
a  Cowp.  556; 

4  M.  &  S.  560 
iSeeBnrr.  Index, 

tit.   Orders  in 
Bastardy. 

3  Burt.  1^ 

i68t. 

See  Burr.  Index, 

I    tit  Bastard.Or- 

j    deiwfBastsrdj. 


TABLE  OP  STATUTES, 
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Ex.IffAB£TH^-€Qfr^llfi. 


SIVOATBM- 


voT 


18.     c.    3   -    -     -     - 


\ 


c.    5  -    -    -    - 


c.  II 


«3. 


c.  14  -    - 

c*  15  -    - 
c.    I  -    . 


c.    6 


c.    8  - 


c.  13  - 


r 


\ 


«7.    c.   4  -    -    -    -    ^ 


c.   4  -    - 


I  T.  R.  98 
3  T.  R.  496 

5  T.  R.  156 

6  T.  R.  147 
8  T.  R.  173 

8  E.  R-  193 

9  E.  R.  ^s 

364 
13E.  R.  57 
14  £.  R.  ^78 
8  Cowp.  366 

1  WU».  139 

3  Burr.  1714 
^ee  Wilaon,  In- 

.  dex»  tit.  Costs. 
-  (  Stt  Smith,  In- 
dex, tit.  Infor- 
mation. 
3  T.  R.  36a 
8  E.  R.  378 
6E.R.  136 
Doug.  573 
&  n.  (a)   574 
1  Anst.  72 
3  B.  &  P.  328 
"    1  Taunt.  46 

-  3  Cowp.  297 

3  B.  &  P.  387 

9  E.  R.  59 

2  Taunt.  69 

Dougl.7i6,n,[i] 
2  Cowp.  279,434* 

705-714 

-  -  Dougl.  61 

Dougl.  351,352 
2  Anst.  358 
2  H.  B.  315 

Dougl.  465,  &*  n. 

(e).  704,  n.  (a) 

2  Cowp.  383 

1  PHce,  343 
1  T.  R.  72 

5  T.  R.  341,  3 

4  Burr.  1984 
Stt  Burr.  Index, 

tit.  Sherif!*,  ut 
supra, 

2  Anst.  370 
2  M.  &  S.  296 

4  M.  &  S.  256 
2T.  R.  148,  157 

6  T.  R.  771 

7  T.  R.  267 
2  £.  R.  411 

2  M.  &  S.  296 

:  2  B.  &  p.  157 


YMrorBdgB 

Elixabfth- 


31-    «•    3  - 


*    -    - 


c.   6  "    '    ' 


HSFOStSllf. 

<OfUnmfd.  Vol.    ^  Page! 

2  Burr.  1920 

See  Burr.  Index, 

titOutlawiyBail. 

3  T.  R.  501 

8  E.  R.  527 

12  E.  R.  622. 

rDoagI.235,n.[i5] 

3  M.  &  S.  430 
J  1  Burr.  251, 252, 


c.   9  - 


36- 

c. 

1 

39- 

c. 

3 

c. 

4 

c. 

7 

c. 

21 

41 

&  42 

43- 

c. 

1 

c*    2.  -     - 


-     -     < 


-    .    .    -    -^ 


^  Indictment. 

6  T.  R.  55-179 
1  Marsh.  321 
5  Taunt,  731 
7  E.  R.  600 
5  Taunt.  731 
1  Marsh.  299 

3  B.  &  P.  3«7 
'  2  Cowp.  615 
-  1  H.  B.  56 
See  Smith,  In- 
dex, tit  Bank- 
rupt. 
2  Cowp.  55^.78 
•  -  -  .  Wightw.  214 
-  -  -  -  1  H.  B.  425 
^Dougl.  116-118, 

302-305,  346- 

350,  426,  n.  (e) 

2  Cowp.  79, 551- 

4 ;  557-9- 
2  M.  &  S.  344 

1  Burr.  576,  577 

See  Burr.  Index, 

tit.  Orders. 

2  Wils.  258 

See  Wils.  Indek^ 

tit.  Costs. 

Ste  Burr.  Index, 

iit.  Oveneers. 

See  Smith,  Index, 

tit.  Poor. 

iSrcSraitii,  Index, 

tit  Poor-rate. 

4  Burr.  2015 

See  Burr.  Index, 

til.  Poor-tax. 

3Bun. 1366,1367 

See  Burr.  Ind^x, 

tit.     Justices    of 

Peace.fJiverseers. 

3  Burr.  1341 

1345 
See  f'UiV.  IndeXy 

tit  Poor^ttuc. 

M^nes. 


< 


< 


X  K  2 


114^ 

Year  of  Reijgn. 

Elizabeth — continued. 
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BBPOKTimt. 


c.    4 


43.      C,  2      -     -      -     -    \ 


31 


c. 


6  - 


--- 


45* 


c.  8  -  -  - 
c.  la  -  *  * 
c.        -    -    - 


«»    —    • 


Vol.        Page. 

^2  Burr.  803,  806 

See  Burr,  Index, 
tit.  Indictment. 

2  Burr.  999 
See  Burr.  Index, 

tit.  Quakers. 
4  Burr.  2296 
See  Burr.  Index, 
tit.  Mandamus. 

iT.R.99,374,7 
726,7 

2  T.  R.  402,  6 

727 

3  T.  R.  38,  107 

380 

4T.R.  119,  197 

246,270,1,543 

550,  779 

5  T.  R.  594 

6  T.  R.  580 

7TIR.34 
iH.B.  52.  56,62 

1  £.  R.  588,591 

2  E.  R.  169, 417 

3  E.  R.  506 
4E.R.    79 

7  E.  R.  1,214 

8  E.  R.  333, 416 

451,6 

ioE.R.219,446 

12E.R.324,330 

353 
13  E.  R.  143 

14  E.R.  256,619 

15  E.R.  200 

2  M.  &  S.  344 

1  B.  &  P.  236 

-  8  E.  R.  221 

3  T.  R.  37 
1  Wils,  93 
See  Wilson,  In- 
dex, tit.  Costs. 
1  H.  B.  293 

7  E.  R.  583 

8  E.  R.  294 

1  N.  R.  255 

2  N.  R.  471 

1  Taunt.  400 

-  2H.B.  26 

2  N.  R.  304 
Wightw.  215 


JAMES  r, 
1.    c.    3  -    -    - 


1  B.  &  P.  114 


Year  of  Reign. 
James  L—<ontimied. 


1.    c. 


6  -    .    . 


■{ 


c.  15  - 


C.  21    - 


C.  22   -      -      -      - 


IIPOITIII. 

VoL       Pige. 

14  E.  R.  395 

1  M.  &  S.  190 

^  DOQgl.  87 

Burr.  1123, 1124 

See  Burr.  Index 

tit  Bankrupt 

Doagl.  396 

Dougl.  84,  D. 

[39];  93,  n- 
2Cowp.399,746 
2  M.  &  S.  38, 

123, 557 
1  Burr.  767 

See  Burr.  Index, 

tit.  Banknipt 

&e  Smith,  Index, 

tit.  BanknipL 

6  Taunt  534 

1  T.  R.  622, 3 

5  T.  R.  i# 

(  7T.R.458,509» 

711 

8  T.  R.  149,301 

1  H.  B.  675 

2  H.  B.  406, 454 

7  E.  R.  61, 140 

8  E.  R.  319 

9  E.  R.  487 

3  Taunt  242 

10  E.  R.  63 
I  M.  &  S.  676 

2  M.  &  S.  35, 38, 

123, 557 

2  M.  &  S.  13^ 

1  B.&P.45 
2  B.  &  P.  3- 
9,  n. 

3B.&P.n3 
1  Taunt  273 

-    2H.B.556 

4  Burr.  2046 
See  Burr.  Index, 

tit.  Statutes. 

1  Burr.  389, 390 

See  Burr.  Index, 

tit  Cuttiug 

Leather. 

1  Burr.  498,  499 

See  Burr.  Index, 

tit  Statutes. 

1  Burr.389>3y> 
1  Anst  107 
3  Anst  872 


J 
\ 


TABLE  OF  STATUTES. 


Year  of  Reign. 
Ja«ies  I. — continued* 


miPOItTBIlS. 


/'    2 


Vol. 
Burr. 


1.     c.  22  -    - 


-  \ 


V 


c.  27  -    -    - 
3-     c.    7  -    -    - 


■{ 


c.    8  -    -    -    -   / 


V. 


C.  10 
C.  12 

c.  13 
c.  14 


■■{ 


Page. 

1036, 

1037 

See  Burr.  Index, 
tit.  Averment* 
.  Conviction,  In- 
dictment. 
4  T.  R.  109. 
6  T.  R.  443,  559 

3  E.  R.  334 

1  B.  &  P.  229 

2  N.  R.  395, 389 

1  Taunt.  133 

1  T.  R.  45 
7  t.  R.  238 

Dougl.  200,  n. 

Dougl.  6 
2  Burr.  746,  747, 

3Bu,  1545-1549 

See  Burr.  Index, 

tit.  Bail.  Error. 

7  T.  R.  449 
2  H.B.  285 

2  E.  R.  359, 445 
•     7  E.  R.  581 

8  E.  R.  240 
10  E.  R.  407 

1  B.  &  P.  249 

2  B.  &  P.  443 

2  N.  R.  205 
1  Taunt.  171, 

541 

3  Taunt.  383 

3  M.  &  S.  63 

Wightw.  206 
2  M.  &  S.  568 


c.  15  - 


-•- 


4.     c-    3  - 


-    -   < 


-  1  T.  R.  45 

-  2T.R.  358 

^  Dougl.  244-246, 
245,  n.  [2.] 
264  (a.)  n.  (b.) 

5  T.  R.  535 

6  T.  R.  501 
2  U.  B.  220,  1 

2  B.  &  P.  589 
2  Taunt.  169 

2  Cowp.  366 

3  Burr.  1724 
See  Burr.  Index, 

tit  C06tB. 

1  T.R.  372. 
5  E.  R.  262 
5  T.  R.  157 


/ 


V 


Year  of  Reign. 
James  I. — continued. 


4. 
7- 


c.  15  -    -    -    - 

c.    4  -     -     -     - 


5  - 


21. 


c.  11 
c.  18 

C.  21 
C.      2 

c.    3 


c.    4  -     - 


C.  12   - 


c.  14  -     -     -     - 


c.  16  -     -     -     - 


-     ( 


■■■■{ 


-  < 


1143 
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4 "^ * 

Vol.         Page. 

{Sff  Smith,  Index, 
tit.  Bankrupt. 

-  -     8T.  R.  173 
^    3  M.  &  S.  131 

3  Burr.  1742- 
1 768.  jScc  Burr. 
Index,  tit.  Se- 
cretary of  State. 
Dougl.  307,  8 
2  Cowp.  643,4 

7  T.  R.  448 
3  E.  R.  92 

1  Taunt.  211 

1  T.  R.  45 

2  B.  &  P.  478 
-    7  E.  R.  431 

-  Wight.  147>  158 

8  T.  R.  98 
2  H.  B.  467 

2  N.  R.  202 

5  Taunt.  755 

3  Anst.  ibid. 

2  T.  R.  274 

3  T.  R.  362 

4  T.  R.  109 
1  H.  B.  470 

1  Marsh.  321 

3  Burr.  1742- 
1768 

See  Burr.  Index, 

tit.  Secretary  of 

State. 

3  E.  R.  92 
Wightw.  216,  236 

3  T.  R.  162,  3 

4  T.  R.  517 

6  T.  vR.  190 

1  Burr.  110 

See  Burr.  Index,. 

tit.  Ejectment. 

6  Taunt.  41,  n. 

Wightw.  148,  9 
2  Burr.  950-969, 
&  Latitat,  2  Burr. 

961-967 
See  Burr.  Index, 

tit.  Pleading. 

5  Burr.  2630 

See  Burr.  Index, 

tit.  Bankrupts. 

2  H.  B.  340, 453. 

531 

2  E.  R.  87 

4  E.  R  600 
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TABLE  pr  STATUTES. 


91,     C.  16  -     -     -     - 


c.  17 


c  19  -    -    -    - 


e.  «3 


Al  ■■ 


c.  «8  -    - 
c.  Zi  -    - 


CHARLES  L 


/ 
\ 


-  -  < 


AlVOftTBM. 

VoL        Page. 
6  £.  R.  80,  3B8 
7  £.  R.  9^9 
13  £.  R.  439 
1  Taunt.  578, 612 
d  T&niit.  443 
4  Taunt.  836,  8 
-   DoagL  741 
^  DougL  3i7-3«o; 

i67,n.(t)3«o. 

n.  (t)  87 

Cowp.  933, 399, 

746,  750 

4  M.  &  S.  249 

1  Burr.  439,  440. 

See  Burr.  Index, 

tit  Bankrupt. 

1  Anst.  993 

1  Price,  119 

9  T.  R.  465 

3T.R.3i6,3i8, 

618 

7  T.  R.  67 

7T.R.998,930 

7  T.  R.  458 

8T.R.83,2oi, 

507 
1  H.  B.  675 

9  H.  B.  469, 464, 

458 

3  E.  R.  407 

7  E.  R.  160 

9  E.  R.  915 

16  E.  R.  21 

1  M.  &  S.  335 

9  N.  R.  80 

1  B.  &  P.  89, 83, 

84 

9  N.  R.  69 

9  B.  £c  P.  9, 9,  n. 

1  Taunt.  973, 31^ 
9  Taunt.  176,179 

4  Taunt.  408 

1  Marsh.  469 

1  Burr.  515. 

See  Bikrr.  Index, 

tit.  Procedendo. 

2  Burr.  758, 759. 
See  Burr.  Index, 

tit  Ejectment 
-  9  Cowp.  997 
•     lT»R.  118 


V. 


Ci  I 


-    -  Duugl.  4-23,  &L  n.  (b) 


YcMolBdgii. 
CHARLEa  L—- cofi^JfitfddL 


u9otnu> 


ToL 


10  A:  11.  c.    3 

16. 


loda, 
Leuei. 
€.4     .    -    -    -14E.IL395 
6k  10     -    -    -    -  Wightw.  816 


r      4  Burr. 

-    -  <   &eBur.] 

t  titl 


COMMONWEALTH. 

Act  1651 .     C.  99     -     - 

1656    -  -  -  . 


9B.  &P.S11 

9B.&P144 


■-{ 


c.  13    -    -    -    - 


c.  18   -    -    -    - 


c.  93    -    - 


c.  94    -    -    -    - 


c.  99    -     -     -     - 


c-36    - 
13.    atri.  c.6 

C.9 


at  9.  c.  1  -    - 


Dougl.  553,  n. 
(t  113)  655, 

.    ,    -     .    3T.R.602 

rSce  Smith,  Index, 

-    -  <       tit  InMuance. 

[       6  TauBt  499 

DoogL  741* 

1H.B.464 

3  Price,  110,436 

5  T.  R.  112 
4  £.  R.  119 
7  E.  R.  45« 

2  B  &  P.  su 

3B.&P.35i6o5 
4Taunt  146, 856 

^  Taunt  105, 5«3 

r  DougLssajD-W 
•    "  \         9E.R.374 

^I>»u^.4i9,549f 

549»  «•(»)»  553 

3  M.  &  S.  140 

9  T.  R.  504 

6  T.  R.  438 
6  £.  R.  515 

14  E.  R.  S67 

4  Burr.  1975* 

See  Burr.lDdez, 

tit  Rolls. 

-  9  Cowp.  759, 760 
Dougi.  599,  &  n.  (c) 
.    .    .  1  H.  B.  189 

9  BttiT.  1015, 
1016 

See  Burr.  Inda, 
tit  Sacrament 

'{  9  Cowp.  393,540 

3  T.  R.  573 

1  ER.79 

10  E.  R.  sii 

14  £.  R.  549 


TABLE  OF  STATUTES- 


Yur  of  Btigp. 

Chaelss  II. — canimmd. 


KBPOBTXEf. 


13.    St.  t,    e.2 


13  &  14,  C«  1 


c.  li   - 


C.  13  - 


-\ 


. . .; 


C.4    .    -    - 


Vol.       Pkge. 
3  Burr.  1545- 

1549 
See  Burr.  In4exy 

tit.  Bail.  Error. 

3  Burr,  1482, 

1484 

See  Burr.  Index, 

tit  Capias  Utla- 

gatum,  &  Bail. 

2  Burr.  1096, 

1097. 

See  Burr.  Index, 

tit.  Damages, 

Error,  Interest. 

1  T.  R.  373 
7  T.  R.  26 

1  H.^.  470, 475 

2  H.  B.  286 
2  E.  R.  305 
5  E.  R.  345 
7  E,  R.  581 
2  N.  R.  205 
1  Taunt.  169 

V.       2  Taunt.  162 

2  Burr.  1002,  3 

See  Burr.  Index, 

tit  Quakers. 

2  E.  R.  405 

13  E.  R.  419 

15  E.  R.  117 

2  Price,  166 
I  Anst  53 

3  Anst.  809 
5  Burr.  2642 

See  Burr.  Index, 

tit  Bail. 

Cowp.  805 

1  E.  R.  481 

13  E.  R.  507 

15  E.  R.  35 

2  B.  &  P.  213 
1^2  Burr.  803,  804 

See  Burr.  Index, 
tit  Indictment 

3  Burr.  1610- 
1615 

S^  Burr.  Index, 
tit.  Parish.  Town- 
\  ship.  Village. 

Overseers. 

See  Smith,  Index, 

tit.  Poor. 

4  M.  &  S.  212 
Dougl.  193,  349» 

V  350 


.< 


Yc«r  of  Bcigii. 

Charles  lL—<onimuetL 


"46 

BEffOBTBM 


13  &  14,  e.  12 


.. 


13&  14.  C.12,  andl         ) 
17  Geo.  11,  c.  5J    " 


c.  23  -    -    -    -    - 


Vd.        Phge. 

/  1  T.  R.  98,  137, 

244,  416,  458 

2  T.  R.  451 

3T.R.496,504^ 
746 

4  T.  R.  270,  1 , 

55h  671 

6  T.  R.  99 

7  T.  R.  671 

2  E.  R.  168 

3E.R.  113,  114 

4  E.  R.  362 

7  E.  R.  217 

8  E.  R.  416 
10  E.  R.  25 

12E.R.  361 
14E.R.  251, 
280 
16  E.  R.  228 
1  M.  &  S.  221 
1  Burr.  596- 

608 

I  See  Burr.  Index, 
tit  Parish  Poor. 
-    2  N.  R.  304 


15.    c.    7  -    -    -    - 


16. 


c.  11  -    -    -    - 

c.  17-    -    -    -    I 
c.    4 


c. 


7- < 


16  &  17.  c.  2 
c.  3 


c.    8  - 


-  < 


7  E.  R.  463 
2  B.  &  P.  213 

1  Taunt.  227, 

229 
4  Taunt  137, 

146 
Dougl.  412,  413, 

4i5i4i7.  (n) 
3  M.  &  S.  141 

6  T.  R.  438 

2  E.  R.  375 

6  E.  R.  356 

10  E.  R.  350 

-  5T.  R.542 
Dougl.  742,  n. 

[i]  743 
9  Cowp.  282 

2  Burr.  1800- 

1802 

See  Burr.  Index, 

tit.  Gaming. 

6  T.  R.  499 

2  B.  &  P.  53 

-  4E.R.  388 

Dougl.  igo 

4  Burr.  2502 

See  Burr.  Index, 

tit.  Hail. 

3  Buir.  1545- 

1549 
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Charles  II. — continued. 


TABLE  OF  STATUTES. 


REPORTERS. 


16&17,    c.  8- 


-\ 


c.    8  - 


e.  11 


17.     c.    7  - 


c.    8  - 


18. 


C.     3   -      - 


19- 
20. 


c. 
c. 


6 
3 


-  -  < 


32.      C.     1 


5 


c.    8 


I 


c.  7 .  -  .  .  y 


Vol.        Page. 

See  Burr.  Index, 

tit.  Bail.  Error. 

2  M.  &  S.  272 

2  Cowp.  392 
Dougl.  61,  116, 

(n.) 

1  T.  R.  151, 

280,  624 

6T.  R.  125 

7  T.  R.  583 

2H.B.  286,314 

7  E.  R.  581 

8  E.  R.  298 

1  M.  &  S.  247 

2  M.  &  S.  272 
2  B.  &  P.  444 

1  Taunt.  169 

-  13  E.  R.  220 

3  T.  R.  350 
4  T.  R.  509,  710 

1  B.  &  P.  380 

1  Taunt.  218 
1  Marsh.  444 

'5re  Smith,  Index, 

tit.  Practice. 

7  T.  R.  31 

8  T.  R.  409 

4  Taunt.  885 

2  Burr.  1173W 
1176 

See  Burr.  Index, 
tit.  Conviction. 

2  Wils.  576 
See  Wils.  Index, 
tit.  Importation. 

5  E.  R.  42 

-  U  E.  R.  488 

^     2  Burr.  1173- 

1176 

See  Burr.  Index, 

tit.  Conviction. 

2  Wila.  576 
See  Wils.  Index, 
tit.  Importation. 

2  Burr.  1040- 

1042 

See  Burr.  Index, 

tit.  Certiorari. 

1  T.  R.  320,  322 

5  T.  R.  542 

-  3B,&P.  108 
r4T.  R.315,  750 
I         5  T.  R.  354 


^ 


Year  of  Reign. 

Charles  II. — cotitmued* 


ftt^RTtl&r 


22.       C-   11    -       -       -      - 


C.   12    -       -       -       - 


22  &  23.  C. 
C. 


25. 


29- 


1  -    -    - 


5  -    - 


c.  39 


... 


c.  10 


c.  12  - 


...{4 


c.  25  -    .     .  / 


c.  26- 
7- 


c. 


c.    3-    . 


Vol.  Pkgfc 

3  Burr.  140I- 

1416 

See  Burr.  Index, 

tit  WhaH&ge. 

2  B.  &  P.  394 

2  Cowp.  78, 559, 
615 

3  M.  &  S.  46B 
2  Burr.  832 

See  Burr.  Index, 
tit.  Indictment. 
''-   3  B.  &  P.  107 
-  Dougl.  78  &c  n.  (a) 

^     3  Burr.  1283- 

1284 

See  Burr.  Index, 

tit  Costi. 

Doug.  780,  &  n. 

(a) 

3  T.R.  138,350 
6  T.R.  281,563 

7  T.  R.  659 

1  H..  B.  393 

3  H.  B.  3-341 

3  E.  R.  160,  3 

5  E.  R.  48^ 

7  E.  R.  335 

8  E.  R.  295 
I  N.  IL  368 

3  N.  R.  473 

Taunt  99,  100 
1  T.  IL  163 

4  T.  R.  750 
I  5  T.  R.  354 
L        6T.R.  338 

^  Dougl.  29,30- 346 

3  Burr.  683 

See  Burr.  Index, 

tit  ConvictioB. 

1  T.  R,  44-135 

7  T.  R.  238 

8  T.  R.  506 
1  E.  R.  639-643 

11  E.R.  569 
15  E.  R.  456 
7  E.  R.  453 
7.E.R.454 
3  Anst  G^ 
3Burr.  1886-1891 
See  Burr.  Index, 
tit  Promise. 
3  Burr.  1281 
See  Burr.  Index, 
tit  SUtotes. 


Vs 


) 


TABLE  OF  statutes; 


Year  of  Reign. 

Charles  H.'-^-cantinued. 


XEPOBTEKS. 


ag-    «•  3 


c.  4 


c.  7 


-    «    -    -  / 


Vol.         Page. 

/^       3  Burr.  1921 

Seo  Burr.  Index, 

tit.  Auction. 

4  Burr.  2101 

See  Burr.  Index, 

tit.  Devise. 

2Cowp.  228,640^ 

647 

Dougl.  25;  35-38, 
&  n.  1^  241- 
244,  6c  n.  (2) 
1  Smith,  299 
iSee  Smith,  Index, 
tit.  Ejectment. 

1  T.  R.  729 

2  T.  R.    80 

4  T.  R.  229 

5  T.  R.  458 

6  T.  R.  291 
7  T.R.  14,21,23 

1  H.  B.  20-120 

2  H.  B.  65 

N  1  E.  R.  193 

4E.  R.  201,  415, 

534 
5  E.  R.    10 

6  E.  R.  86,  307 

7  E.  R.  186,  299 

12  E.R.  250,513 

15  E*R.  103,272 

iM.  &S.  21,294 

2M.&S.205,288, 

463 
3  M.  &  S.  178 

4M.&S.252,263 

1  B.  &  P.  159, 

307,377,397,580 

2  B.  &  P.  238 

3  B.  &  P.  19, 234 

1  N.  R.  124,  252 

2  N.  R.  242-416 

1  Taunt,  458 

2  Taunt.    38 

3  Taunt.  169 
-  1  Smith,  299 

/'2Cowp.  640,647 

2  Burr.  787,  788 

See  Burr.  Index, 

tit  Baker. 

1  T.  R.  265 

5  T,  R.  25,  449 

8  T.  R.  86 

I  H.  B.  372^28 

8  E.  R.  547 

V       1  Taunt,  131 


v. 


Year  of  Reign. 
Charles  II. 

30.  St.  2 

31.  c.  1 

c.  2 

32.  c.  2 


1147 

ItEfOfitEns. 

oniinued.  Vol.     ^  Page! 

-    -    -    2  B.  &  P.  140 

-     Dougl.  423 

1  H.  B.  10-105 

2  B.  &  P.  531 

2  Burr.  1173- 

1176 

'j  See  Burr.  Index, 

t    tit.  Conviction. 


■{ 


JAMES  li. 
I.     c.    6   - 

c.  17    - 


■{ 


-    6  T.  R.  40 

5  T.  R.  99 

1  M.&  S.  222 


WILLIAM  &  MARY. 
1.     c.  12      -    -    - 


r 


c.  18    - 


c.  20    - 
c.  24   - 

c-34   - 
c.  40    - 

C.54  - 

sess.  2. 


c.  2 


2.  sess.  1.    c.    5  -    -    - 


st   2.    c.    8  -    - 


2.    c.  14  - 
3.  &  4.      c.    9  - 


-    -  2  Cowp.  67 

2  Cowp.  389 

4  Burr.  1991-2 

See  Burr.  Index, 

tit.  Mandamus ; 

Meeting-house. 

2  Burr.  1002,1003 

/    See  Burr.  Index, 

tit.  Quakers. 

1  T.  R.  322 
5  T.  R.  542 
5  E.  R.  294 

14  E.  R.  285 
ki5E.R.577,590 

-  3  B.  &  P.  641 

-  -   5T.  R.  251 

-  -    6  T.  R.  40 

-  -   2  E.  R.  362 

-  -   2  E.  R.  362 
DougL592,&n.(a) 

DougL  280,281 

4  T.R.  565, 569 

5  T.  R.  432 

1  H.B.  14,  15 

iiE.R.54,395 

1  B.  &  P.  214 

1  Marsh.  135 

2  Cowp.  615 
3  Burr.  1458-^ 

1460 

"l  See  Burr.  lodex^ 

tit  Rates, 

(Scavengers.) 

Certiorari. 

6  T.  R.  40 

1  E.  R.  309 
3  B.  &  P.  108 

^Taunt  264,270 


{ 


114B 
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c.  13 


3&4.    c.  11  -*  -    -( 


Year  of  BqpL  bstoatsm. 

Wm.  &  Mart— CMi/»Me(/.      ToL       Vmg^ 

y   3  M.  &  S.  389 
SeeSmithylndex, 
tit.  Pleading. 
See  Burr.  tit.  Or- 
ders of  Removal, 

247,    370,  371 
DougL  333,  &  n. 

See  SmithylndeXy 
tit.  Poor. 
3  Burr.  803,  804 
See  Burr,  Index, 
tit.  Indictment 
1  Burr.  547,  548 

5^5>  567 
See  Barr.  Index, 

tit   Orders  of 

Removal. 

4  *r.  R.  770 

5  T.  R.  99 

6T.R.536,542 
1  E.  R.  83 

a  E.  R.  65,  9 

7  E.  R.  167 

8  E.  R.  385 
9  E.  R.  203,  206 

10  E.  R.  88 

13  E.  R.  51 

^    1  M.  &  S.  222 

(6>e«  Smith,  Index, 
tit.   Settlement. 
3  Burr.  745, 746 
SreBurr.  Ind^x, 
tit  Orders. 
2  Cowp.  616 
6  T.  R.  536,  542 

6  T.  R.  40 
2  Anst  509 

Dougl.  714 

1  Smith,  66 

4  E.  R^  485 

7  E.  R.  127 

r Dougl.  625,  &  n. 


c.  12  -    - 


c.  14  •    -    - 


f 


&  1 


I  [1];  [2] ;  626, 


4  &  5.    c   I  -    - 


18  .    .•  . 


n,  (b),  (c). 
1  H.  B.  70,  72 
3  B.  &  P.  641 
-  Dougl.625,  n«  [1] 
4  Burr.  2537 
Se^  Burr*  Index, 
tit  Bail.  Out- 
loiny* 
2  Burr.  1920 
See  Burr.  Index, 
tit  Bail.  Out- 
lawry. 


V 


4  &  5.    €.  18  -    - 


J 


C.  20  - 


C.  21    .      - 


C.  22   - 
€•  24  - 

c.  29  . 


e..   s 
e.  l< 

c.  20 
c«   4 


5&6.    c.  ti    -    - 


isvomu 

Vol      F^ 

'     3  Burr.  1615 

1616,  181^ 

i8«3 
Sec  Burr.  Inda, 

tit  Fain.  Mar- 
ket Idbn&atkia 
in  Datureof  Quo 
MTanaato. 
3  Bun.  148a- 
1484 
See  Burr,  bdei, 
tit    Ca|HaB  nt^ 
lagatum;    lod 
Bail. 
2  T.  R.  145, 190 
2H.B.433 

iE.R.41 

8  E.  R.  5«7 

12  £.  R.  6s8 

3  Anst  ibid 

.    ..{6T.R.368,384 
1  B.&P.308 

'     3  Burr.  144^ 

1450 
See  Burr.  Index, 
tit  Bail.  Prac- 
tice. 

3  Burr.  1876 

See  Burr.  Index, 

tit.  Practice. 

1  Wila.899 

See  Wils.  Index, 

titKing^aBeoch. 

4  Burr.  S060- 

8063 

See  Burr.  Index, 

tit    Attorney. 

Practice. 

1  T.R.  192,3 

I  B.&P.536 

-    -3T.R.50* 
-  Dougl.  189 

2  Wils.70 

-  -  ^  See  Wilf .  Index, 
tit  Game. 

-  -    -     .    6T.R.4O 

-  -    -3M.&S4fc 

-  -    -    -  Dougl  255 
•    -    <-2  M.&S.  214 

1  T.  R.  103 
2T.R.  47 
3  T.  R.  5i« 
5T.R.  33 


- 


[ 
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5  &  6.    c  11  -    - 


/ 
\ 


c  ao  -    - 


C.  21  -     - 


Vrf!         Page. 

/  1  Burr.  431 
Set  Burr.  Index, 
tit.Recognizance. 
Certiorari. 

1  Btur.  54 

See  Burr.  Index, 

titRecognizance. 

Costs. 

1  Wils.  139 

See  Wils.  Index, 

tit  Costs. 

4  Burr.  2126 
See  Burr.  Index, 
tit.    Certiorari. 
Coste. 

2  Cowp.  136 

7  T.  R.  32 

8  T.  R.  409 

1  E.  R.  300,  305 

13  E.  R.  4 

15  E.  R.  570 

i6£.  R.  194 

.    1  M.  &  S.  268 

6  T.  R.  419 

2  Burr.  1177- 

1181 

See  Burr.  Index, 

tit.  Stamps, 

Copies. 

6  T.  R.  317 

I  N.  R.  276 

1  Taunt  78 


WILLIAM  IIL 

6  &  7.    c.    4  -  -  - 

c.  1 1  -  -  - 

c.  18  -  -  - 

7  &  8-    e.   4  -  -  - 

c.    7  -  -  - 

c.  20  -  -  - 


BSVOBTBBS. 


C.  22  -     - 


-  1  T.  R.  682 

-  7  E.  R.  395, 9 
5  T.  R.  416,  419 

7  T.  R.  673 

Dougl.59in.[2] 

2  M.  &  S.  214 

1  B.  &  P.  265 

1  H.B.  13 

E..R.  564,  568 

-   6  T.  R.  40 

/        1  H.  B.  676 

4E.  R.  119 

5  E.  R.  407 

6  E.  R.  147 
.          7  E.  R.  455 

\  8E.  R.  511 

11  E.  R.  438 

1  B.  &  P.  483 

2  B.  &  P.  213 

3  B.  &  P.  605 
S       3  Taunt  181 


c.  34  -    -    -' 


8&9. 


c. 
c. 


7- 
8- 


c.  10 


•■■{ 


Yavof  Rttgn. 

William  III^— <;oii/Mi«d      Vol       Vm. 

{4  Burr.  2270; 
e^iom  Burr.Index, 
tit  Parliament. 
2  M.  &  S.  213 
C.30----      aE.  R.  36a 

TDougL  189,  &n, 

c,33  -    -    "i  (a) 

t        6  T.  R.  388 

2  Cowp.  393 

1  Burr.  485,  486 

2  Burr.  100a 

1003 

Sfc  Burr.  Index, 

tit.      Quakers. 

.   Tithes. 

-    -  2  Cowp,  392 

2  Cowp.  297 

2  Wils.  377. 

See  Wils.  Index, 

tit  Damages. 

1  T.  R.  388 
5  T.  R.  273 

539,  636 
6T.R.  11,283, 

304 

7  T.  R.  367 

8T.R.  126,255 

1  H.  B.  107, 273, 

530 

2  H.  B.  28 
3  E.  R.  22,  495 

6  E.  R.  550,  613 

8  E.  R.  331 
loE.R.  a 

1 1  E.  R*  387 
13  E.  R.  1 

14  £.  R.  401 

15  E.  R.  574 
i  B.  &  P.  253 
3  B.  &  P.  609 

2  N.  R.  364 

1  Taunt  168, 171 

2  Taunt  195 

3  Taunt  74 
5  Taunt  265 

1  Marsh.  96 

2  Burr.  824-827 
supra,  747, 

748,  &  799 

See  Burr.  Index, 

tit  Set-off; 

3  Burr.  1286, 
1287. 

See  Burr.  Index, 
v«  tit  Costs. 


/ 


C.  11  -     -     -  \ 


1150 

Year  of  Reign. 

William  III. 


TABLE  OF  STATUTES. 


:oniinuedm 


RBPORTSSS. 


8&  9.    c.  11  - 


.    -  / 


c.  12 

c.  15 
c.  16 
c.  20 
c.  23 


c.  25  -     -    - 


c.  26  - 


c.  27  -     -     -  \ 


0.  30  -   -    - 


Vol.  Page. 

f  2  Smith,  663, 666. 

See  Smith,  Index, 

tit.  Practice. 

See  Burr.  Index, 

tit.  Suggestion, 

2  Cowp.  357 

Dougl.  118,  n. 

(t46) 
Dougl.  50,  521 

-  -     -  5  Taunt.  265 

-  -     -    1  Smith,  38 

-  -    2  M.  &  S.  232 

-  -    -  1  H.  B.  556 

-  -    -     6  T.  R.  40 
See  Burr.  Index, 

tit.  Hawkers, 
Pedlars  &  Petty 
Cnapmen,  Con- 
viction. 

5  T.  R.  217 
*  2  Burr,  1036, 

1037 

See  Burr.  Index, 

tit.  Averment. 

Conviction. 

Indictment. 

2  H.  B.  287 

9  E.  R.  151 

1  B.  &  P.  538 

3  Burr.  1287- 

1^90 
See  Burr.  Index, 

tit.  Marshal. 

Land  Tax. 

f     2M.&S.  418 

Dougl.  310,  n.[i] 

1  T.  R.  247, 778 

2  T.  R.  466, 730 
3  T.  R.  44 

4  T.  R.  225, 252, 

800 

5  T.  R.  99,  268, 

657 
7  T.  R.  134, 136 

8  T.  R.  583 

1  E.  R.  438 

2  £.  R.  168,  279, 

281 

6  £.  R.  401 
8  E.  R.  332 
13  E.  R.  53 

15E.R.633,634 

1 M.  &  S.  222, 

674 

2M.&S.418 


Yemr  of  Reign. 

William  III. — cotUmued. 

8&9.    c.31.^    .    -    - 
c.  32  -    -    -    - 


c-33-    -    - 


9  &  10.   c.  11  -    -    '  { 


c.  15  -     -     - 


c.  17 


■■■{ 


:.  25  .    -    -  ( 


c.  27  -    -    - 


I  ■'    "^      ^ 
ToL       Page. 

-iB.&P.^ 
-   2H.B.536 

1  E.  R.  300 
4  Burr.  2is6. 

See  Burr.  Index, 

tit.  Certioim 

Costs. 

r       4M.&S.  <2H 

2M.&S.ib. 
iT.R.a44,358 

4  T.  R.  802 

5T.R.268,478 

7T.R.134 

2  £.  R.  s8i 
^      2M.&S.418 

2  Burr.  701 
See  Burr.  Index, 
tit.  Arbitratioii. 
Arbitrator. 
2  Cowp.  23 
2  T.  R.  781 

7T.R.i,74 
8  T.  R.  521 
1  E.R.276 

3E.R-603 

5  E.  R.  21, 189 

7  E.R.  608,609 

8E.R.466 

2  B.&  P.  444,445 
3B.&P.945 

1  Marsh.  471 

Dougl.  299,0. 

4T,R.  170 

2B.&P.8i 

2M.&S.555 

3  Burr.  1177- 

1181 

See  Burr.  Index, 

tit  Stamps. 

Copies. 

6T.R.317 

fi  M.&S.555 

iN.R.27^ 

1  Taunt  78 

3  Taunt  1 16 

3  Burr.  1473- 

1474 

See  Burr.  Index, 

tit  Hawken  k 

Pedlars. 

3  Burr.  147^ 

1481 

See  Burr.  Index. 

tit  Ambassador. 


•1 


r 


TABLE  OF  STATUTES. 


ii5t 


Tetr  of  Reign. 

William  III.- 


BXPOBTBRS. 


9  d:  10,    c.  27  -    -    - 


10&  11.  c.  8 
€.  14 


c.  23  - 

11  &  13.  c.    1  - 

c  3  r 
c.    6  - 

c.  10  - 

c.  13  - 
c.  19  - 
c.  21  - 


x«&  13-  c.    2  - 


c.   ^  - 


c.    4 


c.  37-    -    - 


c.  41  -    - 


C.44-  - 


c.  23  -     - 


c,  61  -     -     - 


ontmued.       y^,^        p,ge. 

r       3  Burr.  1317. 
See  Burr.  Index, 
tit.  Hawkers, 
Pedlara  &  Petty 
Chapmen, 
Scotland. 
See  Burr.  Index, 
tit.  Hawkers, 
Pedlars  &  Petty 
Chapmen,  Con- 
viction. 

2  Burr.  1117- 

1120 

See  Burr.  Index, 

tit.  New  Forrest 

5T.R.370,37i 
8  E.  R.  53 

6  T.  R.  727 
iB.&P.272,274 

3B.&P.55 

-  8T.R.286 

-  2H.B.586 

2  Burr.  1182- 
1186 

See  Burr.  Index, 

tit.  Certificate. 

2  Cowp.  334 

See  Smith,  Index, 

tit.  Constable. 

1  T.  R.  633,  634 

1  T.  R.  682 

7  E.  R.  175 

3  B.  &  P.  108 
3  P.  &  P.  641 
3  B.  &  P.  642 

-  4T.  R.  311 
Forrest.  Rep. 

P.  35 

1  B.  &  P.  267 

-  5  T.  R.  419 
.  8  T.  R.  173 

2  M.  &  S.  146 
5  Burr.  2787 

See  Burr.  Index, 
tit.   Constable. 
Naturalized 
Foreigner. 

2  Cowp.  844,  5 

5  T.  R.  362 

2  H.  B.  273- 

299 
3  B.  &  P.  9 

2  Cowp.  456, 
468 


•  a     4 


» 


Year  of  Reign. 

William  III. — continued. 


12  &  13. 


RtPORTBRS. 


'.    5  -    -  I 


vZ 


c.  11  - 


ANNE. 
1.    at.  1.    c.    1 


2&3. 


3&4. 


c.  18  -    - 


St.  2.      C.     3 

c.  14 


C«»22 


C.     1     - 


-■{ 


c.     9   -     -     - 


c.    4 


-    -  < 


c.    9  -    -C 


c.  13 
c.  14 

c.  18 


--:} 


Page. 

Dougl.  415, 
417,  n. 
See  Burr.  Index, 
tit.  Hawkers, 
Pedlars  &  Petty 
Chapmen,  Con- 
viction. 

5  T.  R.  251 


Dougl.  546,  and 

n.  (a.) 

6T.  R194 

7  E.  R.  593 

5  Taunt.  291,  7 

3  B.  &  P.  357 

Dougl.  417,  n. 

-  6  T.  R.  41 

5  Burr.  2676 
See  Burr.  Index, 

tjt.  Stamp. 

3B.  &P.^4i 

5T.  R.419 

6  T.  R.  497 

13  E.  R.550 

-  6  T.  R.  41 
'See  Burr.  Index, 

tit  Hawkers, 
Pedlars  6c  Petty 
Chapmen,  Con- 
viction. 

Dougl.  229 

1. Burr.  251,252, 

See  Burr.  Index, 

tit.  Promissory 

Note. 

Indictment. 
4  M.  &  S.  25 

6  Taunt.  326 
1  T.  R.  408 

4  T.  R.  148,  151 

4  T.  R.  175,  n. 

5  T.  R.  482,  3 

4  £.  R.  65 
2  B.  &  P.  80, 

415 

6  T.  R.  41* 


<^-   3  - 


c.   9  -    - 


Dougl.  188,  189 

-    -    Dougl.  190 

3  Wils.  4 
See  Wils.  Index, 
tit  Bills  of  Ex- 
change. 


115« 

Ahkb — amUnued. 
4.    c.  14    -    -    -    - 


TABLE  OP  STATUTES. 


YmpoC  IMg^ 


c.  16     -    -    -    - 


Vol.         Page. 

{Sec  WilflOD,    Iq- 
dezy  tit  Gaming. 
/^        2  'Anst  449 

3  Prict,  230 
Forrest  57 
1  Price,  S3 

I  T.  R.  381, 

384-453 
3  T.  R.  391, 4 

4  T.  R.  701 
6  T.  R.  97 

7  T.  R.  1*3, 
303 

8T.  R.  163, 

1  H.  B.  631 

Dougl. 

33,  n.  (t  10.) 

103,  n.  (1.) 

380-383, 

486,  n.  (a.j 

530-534, 

678,  n.  (2.) 

70S,  lli(3.) 

8  Burr.  754, 

755 
See  Barr.  Index, 

tit  View.  Plead- 

ing.   Costs. 

3  Burr.  1B70- 

1375,  1618 

See  Burr.  Index, 

tit  Payment  of 

Money    into 

Court  on. 


3  H.  B.  335- 

435 
5  E.  R.  861,  3 

7  E.  R.  583 

10  E.  R.  359 

11  E.  R.  184, 

567 
13  E.  R.  407, 

439 
16  E.  R.  99 

8  B.  &  P.  368, 

376,  384 
3  N.  R.  19 

3  B.  &  P.  384 
3  B.  &  P.  33f , 

397 
1  Taunt  46 

3  Taunt.  443 

4  Taunt  228 


L 


4.  C.17  .  -  -  - 


6.    c.   8 


c.  14 


6. 


C.30 
C.  33 
C.  28 

c.  31 
c.   9 


-  -  -< 


VoL         Fafe. 

Doug^.  168, 

n.(t) 

5  T.  R.  291 

1  H.  B.  440, 5 

3  B.  &  P.  9,0. 

^  3  Burr.  1317 
See  Burr.  Index, 
tit  Hawken. 
Pedlars  &  Petty 
Chapmen,  Scot- 
land. 
I  T.  R.  48, 51 

•  B.&P.143 
1  Taunt  74 

r    DaiigL39,30 

1  T.  R.  44>  "5 

s  Cowp.  61s 

3  T.  It  18 

4  T.  R.  809 

8  T.  R.  817, 8 

8  T.  R.  220 
3  E.  R.  573 
3  E.  R.  467 
7  E-  R.  516 

9  E.  R.  358 
i(X  E.  R.  19- 

413 

15  E.  R.  271, 

J  45^60 

16  E.  R.  49 

1  N.  R.  248 

5  Taunt  416 

1  Marsh.  106 

SeeSmith,  Index, 

tit  Pleading. 

See  Burr.  Index, 

tit  Convictioo. 

5  Taunt  416 

3  Burr.  1720- 

i7«3 
See  Burr.  Index, 

dt  Certiorari; 

Conviction ; 

.    Costs. 


-  -  -  •{ 


c.  13  -    - 


-{ 


-  3  T.  R.  768 

3  N.  R.  197 
3  B.&P.3,9,iL 

3  B.  &  P.  7 

8  Cowp.  334 

8T.R.288 

1  H.  B.  19^ 

2  Taunt  18 
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Yeff«f  lUigft. 

An  V  z^-cottHnued, 


6.    c.  16  -    -    -    - 


7. 


c.  d3 
c.  31 

C.33 
C37 


C.  It  -     *     -     -    ( 


e.  16 
c.  19 

C.30 
C.  31 

c.  «6 
c.  38 


8.     c.    7  -    -    -    - 


c,   9  -    - 


-  < 


C.  13 


c.  14  •    -    -    -  C 


Vol.        Page. 

^     4  Burr.  3103- 

3104 

Set  Burr.  Index, 

tit  Broker. 

9  H.  B»  555 

7  £•  R.  393 

-  1  Aiiat  144 

-  1  T.  R.  38 

-  6  T.  R.  43 

Dooc^.  607 
1  H.  B.  179- 

190 

-  -    4  T.  R.  309 

3  T.  R.  80 

9  £.  R.  447 

1  Taunt  106 

3  Buir.  1481, 
1677-1679 

4  Burr.  3016- 
3017 

See  Burr,  Index, 
tit  Ambassador. 

-  1  T.  R.  58 

-  -      4T.  R.49 

-  -    5T.  R.643 
Dougl.  590  &  n.  (a) 

-  -    4  T.  R.  175 

-  -    6  Taunt  48 

Forrest  110 

1  Price,  183 

13  E.  R,  506 

f  Dougl.  413,  414, 

415 
3  M.  &  S.  339 

3  T.  R.  515 

4  T.  R-  197, 

73a,  733 
6  T.  R.  465 

6  T,  R.  438 

7  T.  R.  131 
1  £.  R.  601,  3 

5  E.  ft.  309 

3  M.  &  S.  339 

-  13  E.R.439 
(^  Dougl.  665-669 

4  M.  &  S.  113 
1  Price,  374 

3  Price,  18 

1  H.  B.  5,  7,  467 

15  £.  R.  330 

1  M.  &  S.  346 

1  B.  &  P.  366 

3  Taunt  400 


Anne — continued* 
8.    €•  17  -    -    - 


c,  35  -    -    -    - 


c  3  -  - 

c.  4  -  - 

c.  5  -  - 

c.  8  -  - 


c.  10  -    -    -    - 


c.  11  -    - 


C.  118  -     -      -      - 


c.  19  -    -    -     -    i 


-   < 


c  14 


.  .  .  -  < 


c.  30 


I 


■  ■-■{ 


^oi!        Pa«e! 
-    -    3T.  R.  768 

y  3  Cowp.  633,  4 
3  M.  &  S.  7 
4  Burr.  3303 
See  Burr.  Index, 
tit  Author^s  Li- 
terary Property. 
5  T.  R.  34s 
7  T.  R.  630 
1  E.  R.  359 
11  £.  R.  344 
16  E.  R.  317 

4  Burr.  3344 

See  Burr.  Index, 

tit  Certiorari. 

Dougl.  397-401 
•  3  Taunt  141 
»  M.  &  S.  316 
-      6  T.  R.  48 

sCowp.  183,635, 
639,754,6,718, 

9,  &  765 

5  T.  R.  101 

Dougl.  553 
1  Anst  167 

3  Anst  873 
4T.  R.  113 

4  Burr.  3018- 

3036 

See  Burr.  Index^ 

tit  Gaming. 

f  Doug.  696,  n.  (b), 

n-  (c)  ;  741,  743 
3  Cowp.  381 

1  Smith,  131 

1  Anst.  5 

3  Anst  634,  843 

3  Burr.  1800, 

1802 

See  Burr.  Index, 

tit  Gaminga 

4  T.  R.  337 
6T.R.499 
7  T.  lU  357 

6  T.  R.  393 

3  H.  B.  308 

4  E.  R.  174 
2  B.  &  P.  53,  3 

3  N.  R.  414 

1  Mars.  497 
Dougl.  154,  156, 

1^7 

2  Cowp.  76 


Year  of  Heign. 
Ann  e — continued. 
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9.    c.  20  -    - 


c.  21  - 


RKPORTKBI. 


10. 


c.  23 
c.  24 
c.  25 
c.  27 

C.     2 

c.    5 


■■{ 


c.    6  - 


Vol.         Page. 

4  Burr.  2.1 20- 
2125 
See  Burr.  Index, 
tit.  Information  in 
nature  of  Quo 
Warranto. 
I  Burr.  573 
See  Burr.  Index, 
tit.  Information. 
1  Burr.  407,  409 
See  Burr.  Index, 
tit.  Information  in 
nature  of  Quo 
Warranto,  Man- 
damus. 
1  Anst.  179 
3  Burr.  1615- 
1616 
X    See  Burr.  Index, 
tit.  Information  in 
nature  of  Quo 
Warranto. 
3  Burr.  1819- 
1823 
See  Burr.  Index, 
tit.  Fairs;  Marjcet; 
Information  in 
nature  of  Quo 
Wairanto. 
2  Burr.  869 
See  Burr.  Index, 
tit.  Information. 
r  T.  R.  453 

4  T.  R.  240 

5  T.  R.  375 
9  E.  R.  469 

L 1  E.  R.  1 14,  559 
Dougl.  413 
3  M.  &  S.  122 
1  E.  R.  602 
1  Taunt.  229 

3  Taunt.  538 

4  Taunt.  789 
4  T.  R.  447 

3  B.  &  P.  385 

-  2  Anst.  504 
1  T.  R.  44 

10E.R.  19,413 

-  Dougl.  607 
8T.R.  130,2 

-  4T.R.  309 
See  Smith,  Index,  I 

tit  Poor  Rate.  I 
6  T.  R.  536,  552 

6  E.  R.  182 


Year  of  Reign. 
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10.     c.  11  -     -     -    - 


c.  14  - 
c.  15  - 

c.  17  •» 
c.  18  - 


REFORTCIS. 


c.  19  - 


12. 


c.  26  -     - 
St.  1.      C.     2 

1.    c.    7 


-■{ 


1.    c.  18 


2. 
2. 


C.     2 
c.    9 


2.      C.  12 


St.  2.      C.  16 


c.  17  - 

c.  18  - 
c.  23  - 


■■( 


Vol.        P«ge 

4  M.  &  S.  2.^ 

5  Burr.  2761 

See  Burr.  Index 

tit.  Churches. 

-  1  T.  R.  «b 

-  1  E.  R.  27 

-  2  Taunt  18 

-  14  E.  R.  231 
3  Price,  360 
2  H.  B.  556 

1  B.  &  P.  189 

-  1  T.  XL  462 

-  DoQgl.  552 
-3B.&P.  108 

2  Burr.  752,  753 
iSe^  Burr.  Index, 
tit  Orders  of  Re- 
moval. 
4  T.  R.  372,  803 
5  T.  R.  266 
l^  2  £.  R.  279,  281 
-  -  1  Price,  438 
r  6  T.  R.  317 
i  1  H.  B.  159 
[  1  N.  R.  276 
5  Taunt  731 
1  T.  R.  401 
2  E.  R.  65 

1  Marsh.  299 

"  2Cowp.  113,671 

2  Burr.  1716, 

See  Burr.  Index, 

tit.  Usury. 

5  Taunt  781 

7  T.  R.  184 

I  H.  B.  283, 464 

I I  E.  R.  43,  612 
9  Taunt  186 

3  E.  R.  205 

4  E-  R.  387 

-  8  E.  IL  57. 

-  2  T.  R.  735 


GEORGE  I. 


1.     c.   4  -    -    -    - 


c.    5  -    -    - 


5  Burr.  2787 
See  Burr.  Index, 
tit    Constable; 
Naturalized  Fo- 
reigner. 

3  Cowp.  485 
2  Wiis.  91 
iSeeWils.  Index, 
tit.Co5ts« 
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RBrORTBM. 


5 


1.    c. 


5-  .  -  . ; 


€•    V.   -      -      * 


c.   6  - 


-    < 


C.  lO   -      -      - 


t.  12   ••  -  -  - 

C.52    -  -  -  - 

c.  xxiv.  -  -  - 

t.31  -  -  -  - 

c.  36  -  -  ^  - 

C.47  -  -  -  - 


C.57 


3.      CXI-      - 


C.  13    - 


C.  13   - 


t.  15  - 


C.  11    - 


C.I3 


C.Sl    - 


CiS4  • 


Vol.         Page. 

1  Price,  343 

iT.  R.71 

4  T.  R.  790 

5T.R.  (4,343 

7  T.  R.  496 

1  E.R.  615,636 

3  B.  &  P.  642 

2  Cowp.  391 
1  Burr.  485. 486 
See  Burr.  Index, 

See    Quakers. 
Tithes. 

r  1 T.  R.  397-402 

I  4  T.  R.  666 
i  '  1  H.  B.  426 
L    ilE.R.476,8 

-  -    2  Cowp.  755 

-  -    2  Cowp.  616 

.    .    4T.R.543 

-  -     2  Anst,  534 

-  6  T.  R.  437,  8 
16  E.  R.  404 

-    -    .    -    4T.  R.  448 

f      Dougl.  29,  30 

"    '    l^       loE.  R.  413 

--*..     2B.&P.  7 

4  Burr.  2604 

See  Burr.  Index, 

tit.  Pilots. 

8  T.  R.  242 

1  Taunt.  569 

2  M.  &  S.  295 
2  Anst.  370 

3  Price,  283 

1  Anst.  280 

3  Anst.  718,  n. 

2  H.  B.  222 
I  E.  R.  306 

2  Cowp.  539 
See  Burr.  Index, 

tit  Sacrament. 

See  Smith,  Index, 

tit.  Poor  Rate. 

6  E.  R.  163 

3  Price  101 
Forrest.  110 

Dougl.  61 
^  Cowp.  426 

-  -    6T.R.  727 

r        7  E.  R.  437 
\2  B.  &  P.  7-9,  n. 


...I 


"■•1 
-■■{ 

r.    6  -     -     -     -    < 
:.  1 1  -    -    -    -    \ 

■--■{ 


Year  of  Reign. 
George  I. — continued, 

5.    c.  27  -    -    -    - 


KBPORTSSS. 


6. 


C.     2   - 
Cll    - 

c.  16  - 


c- 18  - 


< 


r 


•.19.    V  -    -   < 


«.  21 


c.  22  -  - 
<r.  23  -  - 
c,  48  -    -    - 


7.     c.  21  -     -     -     - 


C,28   - 


5.  31    -      -      -      -     \ 


Vol         Page. 

4  Burr.  2026 
See  Burr.  Index^ 
tit  Sentence 

1  Price,  343 
2  Cowp.  297 
1 1  fc.  R.  349 

6  T.  R.  405 

7  T.  R.  338, 9 

2  H.B.  380-556 

1  Taunt.  6 

9  E,  R.  516 

14  E.  R.  406 

15  £.  R.511 
1  Taunt.  6 

4  Taunt  587 

3  Burr.  1679- 
1682 
See  Burr.  Index^ 
tit.      Bastard. 
Ofders  of  Bas- 
tardy.    Com- 
mitment. 
8T.R.  371 

/  Dougl.  549-552* 
I  553»n-(tii3) 
554,  n.  (t) 
555f  n.  (t> 

2  Cowp.  763 
8  T.  R.  187 

1  T.  R.  93 
"2  H.B.  222 
2  Cowp.  60 

6  T.  R.  727 

1  H.  B.  301,  2 

iB.&P.274,35i 

L1B.&P.3,  553- 

i  T.  R.  93 

z'      1  Smith,  28t 

iSee  Smith,  Index, 

tit.  Bankrupt. 

2  Cowp.  540. 743 

1  T.  R.  17,  18. 
93-  ^oo 

8  T.  R.  387 
2  H.  B.  571 

1  E.  R.  23 

3  E.  R.  76 

4  E.  R.  438 

7  E.  R.  435-8 

9  E.  R.  498 

2  B.  &  P.  2. 9,  n. 
4  Tttunt  201 


k    «    •    - 


-    -    -/ 


LL 
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Year  of  lUifln. 

8.    c.   6  -    -    -    - 


TABLE  OF  STATUTE*. 


10. 


c.  7 
c.  16 
c.  17 

c.  18 


9.    C.7 


c.  8 
c.  9 


c.  s6 

c.  29 

c.  35 
c.    6 


..... 


c.  89 


f 


\ 


C.  S3     -     - 


-  -< 


Vol.         Page. 

2  Cowp.  391 
3  Burr.  looSy 

1003 

Ste  Burr.  Index, 
tit.  Quakers. 

2  Cowp.  523 

Wightw.  399 

2  N.  R.  209 

Dougl.  554> 

n.(t) 

2  Cowp,  610 

3  T.  R.  162 

2M.&S.463 

Dougl.  i93,n.(g) 

ii7,n.(i)  331- 

333»  767-770 

1  T.  R.  241 

2T.R.  12 

3  T.R.  150,251, 

504, 592, 637 

1  E.  R.  83 

2  E.  R.  222 

3  E.  R.  342 
5E.  R.40 

7E.  R.  167,549 

10  £.  R.  404 

2  M.  &  S.  463, 

504 

1  B.  &  P.  236 

.    5  T.R.  370 

-  2  T.R.  731 

^Dougl.704,n.(b) 

2  Cowp.  367 
3Wil8. 

Stt  Wils.  Index, 
tit.  Pleading. 

3  Durr.  1724. 
Set  Burr.  Index, 

tit.  Hundred. 

3  Price,  154 
1  T.R.  71 

2  T.  R.  255 
3  E.  R.  400, 457 

8  E.  R.  173 

3  B.&  P.  107 

1  N.  R.  6 

-  6T.  R.  727 

-  3  T.  h.  162 

-  4  T.  R.  490 

-  3  Price,  356 


V 


Year  of  Reigii. 
Georos  I.— 


ron/unoNf. 


10.    c-  10   -    -    •    - 


11.    c.  4     -    -    -    -^ 


.'ElfOtTtlS. 

Bougl.  553, 

n.  (t)  113 

554,n.(t) 

555i  n.  (t) 

1T.R.535 

^     3  Burr.  145a- 

1455 
4Burr.200&- 

2011,  S132 

iSce  Burr.  Index, 

tit.  QuoWananto. 

Mandamus.  Plead- 


c.  18 


c.  24   -    -    -    - 


c.  28   -    -    -    - 


c.  30    -    -    -    - 


12.    c.  12 
c.  28 


c.  29   - 


.  / 


1T.R.3 

2  T.  R.  73a 

3  T.R.  352 
1  E.  R.  a6, 79 

4  £.  R.  89^ 

5ER.37« 
8ER.870 

iiE.R.77 

-  iT.R.483 

3  Burf.  1878, 

1B73 

Stt  Burr.  Index, 

tit  Coiporauoa 

r  4  Burr.  2298. 
\  See  Burr.  Index, 
1^        tit  Stotutes. 

i9Dougl.553» 
n.(tn3>-555» 

n.(t) 

Dougl.  555, 

n.{tii4) 

2  Cowp.  728 

1  Price,  182 

See  Burr.  Index, 

tit  DedantioQ 

on  Bail  Bond. 

-  3ER-375 

^Dougl.  330,n.tt' 

467,  n.  (a) 

4BttJT.8ii7i 
2118 

Se€  Burr.  Index, 

tit  Bail 

Dougl.  218,  n.(h) 

3  Bun.  14B«- 

1484. 

See  Burr.  Index, 

tit  Capias  Utk- 

.    gatuiDy  k  Bail' 


Vesr  of  Rtign. 
George  I. — continued. 
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BIPOBTXRl. 


12.      C.  29     - 


-  \ 


L 


c.  33 


13. 


c.  34   - 


c.  3 
c.  23 
c.  25 


17- 


c. 


23-     c,  52    - 


.  Vol.         Page. 

4  Burr.  1992- 

1996- 
See  Burr.  Index, 

tit.  Bail. 

7  T.  R.  337 

1  H.  B.  76,  77 
218,235,470 

2  E.  R.  305 

8  E.  R.  364 
14E.R.  216 

2  N.  R.  199 
2  Taunt.  161 

-  1  Taunt.  78 

2  Burr.  1163- 
1167. 

See  Burr.  Index, 

tit.  Conviction. 

-     -    -    -  1  Price,  182 

2  T.  R.  735 

1  M.  &  S.  624 

-  6  T.  R.  42 
2  Burr.  1198. 

See  Burr.  Index, 
tit.  Insurance. 

See  Smith,  Index, 
tit  Costs. 


--■{ 


---■{ 


-■{■ 


GEORGE  IL 
1.     c.  14    - 

c.  16    - 


2. 


c.  17    - 
c.    5    - 


C.  3«      - 


'( 


c.  as    -    -    -    - 


-  -  2  Anst.  534 
r  Dougl.551,552 
\         2  E.  R.  362 

-  Forrest.  44, 46 
3M.  &S.545,  551 

^  2  Cowp.  57, 134 

4  Burr.  2221. 
See  Burr.  Index, 

tit.  Mutual  Debts. 

2  Burr.  1025- 
1026,1229-1232. 

See  Burr.  Index, 
tit.  Set-off,  svpra, 

3  Burr.  1393. 
See  Burr.  Index, 

tit.  Insolvents. 

2  Burr.  545, 805. 

See  Burr.  Index, 

tit.  Indictment. 

3  T.  R.  68 

7  E.  R.  ^4 

2  Anst.  484 
Dougl.  300,  n. 

5  Taunt.  355 
4  T.  R.  275 
7  T.  R.  456 


George  IL-^con/muee^. 


axroKTBiis. 


2.      C.  23     -      - 


c.  24   - 


c.  25 

c.^6 
c.  28 


c.  35   -    -     - 


C.36 


Vol.        Page. 
r  I  H.B.5i,29!0 

2  H.  B.  357>  589 

1 1  E.  R.  285 

12  E.  R.  372 

1  B.  &  P.  263 

2  B.  &  P.  343 

1  Taunt.  536 

2  Taunt.  321 

4  Taunt.  193 

5  Taunt.  355 

1  Marsh.  539 

Dougl.  16,  4269 
n.  (a) 

2  Cowp.  382 
4  Burr.  2283, 

2464,2491,2504. 

See  Butt,  Index , 

tit.  Bribery ; 

Error;  Pleading. 

2  Burr.  1236, 

1237. 

See  Burr.  Index, 

tit.  Bribery ; 

Declaration. 

-  ^       3  Burr.  1236- 

1335,1423,1434, 

See  Burr.  Index, 

tit.  Bribery. 

Vide  supra. 

Evidence, 

Priority  of  Suit. 

6  Pleading. 

1  T.,R.  235 

3  T.  R.  5 

2  H.B.  113 

3  E.  R.  451 

4  E.  R.  180 
6  E.  R.  327 

6  Taunt.  328 

1  N.  R.  3 

2  N.  R.  93 

4Taunt.277,28o 

2  M.  &  S.  145 
2  Burr.  747, 748 
Sctf  Burr.  Index, 

tit.  Error. 

3  Burr.  1903. 
See  Butt.  Index, 

tit.  Sentence  w 
Perjury. 

4  E.  R.  563 

8  E.  R.  300 

2B.&P.  116 


[ 
I 


t  L    2 


115B 

Year  of 

George  II. — caiUmued, 


TABLE  OF  STATUTES. 


aSP0RTBB6. 


3.      C.  36 


M4   -    -    .    -  I 

.... 


c.  25 


3,     c.  26     -     -     -     - 


c.  «7    -    - 


C.29 
C.31 

C.  31 

c.  34 

€.36 


-■--{ 


C.28 


fi. 


C.33 

C.17 

C.18 


Vol.        Page. 

3  B.  &  P.  303 

1  Taunt.  386 

4  Taunt  159 

6  T.  R.  737 

1  B.  &  P.  374 

6  T.  R.  463 
See  Burr.  Index, 

tit.  View. 

5  Taunt.  755 
1  Smithy  64 

3  E.  R.  305, 535 
4  E.  R.  385 

See  Burr.  Index, 
tit.  Error ;  In- 
dictment 
7  E.  R.  89 

3  T.  R.  466 
3  M.  &  S.  338 
-    .    -    i    .    -  3  H.  B.  556 

4  T.  R.  309 

1T.R.93 

.    .    -    -    -      2  Cowp.  393 

Dougl.  176,  568, 

637,  628 

2  M.  &  S.  528 

1  Burr.  619- 

621 

See  Burr.  Index, 

tit  Ejectment; 

Rent. 

3  Burr,  1603 

-1609 

See  Burr.  Index, 

tit  Landlord  & 

Tenant ' 

5  Burr.  2692 

See  Burr.  Index, 

tit  Landlord  & 

Tenant;  Rent 

1  T.  R.  446 

7T.  R.  118 

7  E.  R.  363 

9  E.  R.  310 

10  E.  R.  60 
16  E.  R.  286 

2  M.  &  S.  628 
1  B.  &  P.  310, 

385,  n. 
1  N.  R.  174 

2  Cowp.  183, 
635, 639 

-  3  Price„  329 

3  Taunt.  167 


■■•■{ 


Year  of  Reign. 

Geo&oe  IL^amiinued. 


5.    c.  19    -    -    -    - 


C.30 


/ 


C.33    -    -    -    - 


C.37    -    -    -    -^ 


c.30 


-    .    .    •  / 


VoL       Page. 
4  T.  R.  281 
8  T.  R.  180,  sift 
1  E.R.300 
2E.R.68 
5  T.  R.  76 

7  T.  R.  160 

8  T.  R.  240 
3  Burr,  1481- 

1484 

See  Burr.  Index, 

tit  Capias  Utlft- 

gatum,  &  Bail 

Dougl  318, 

n.(h.) 

7  T.  R.  338 

1  H.  B.  160 

9  E.  R.  5s8 

2B.&P.3& 
1  Taimt4S4 

1  ManL  97s, 

577 
Dougl.  46-49, 

160-166,  828- 

^3h  «57-2^i 
358,  n.  (1.)  40B, 
&  n.  (r.)  &  n.  (s.) 

584,  585»  6951 

n.  (3-)-^»  "• 
3  Cowp.  23, 70, 

134,156,543,3, 

647,550 

1  Smith,  281 

3  Burr.  1123, 

1124 

See  Burr.  Index, 

tit  Bankrupt. 

3  Burr.  1418, 

1419 
See  Burr.  Index, 
tit.  Banbupt. 

4  Burr.  244^ 
See  Burr.  Index, 

tit  Bankrupts. 

3  M.  &  S.  39 

3  Price,  227, 

««9,  ^3^ 

1  T.R.93,  113, 

158,  361, 4«i 

3  T.  R.  507 

4  T,R.  156,212 

5  T.  R.  137- 
309,  288, 656 

6  T,  R.  283, 548 

7  T.  R.  27,  308, 

380,  458, 498 
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Year  of  Reign. 
George  II. — cantmued. 


BXFOftTZRS. 
A 


5.    c,30    -    -    - 


- 


c-    3 


6.    c.  31  -    -    -    -   ^ 


y,    c.    8 


Vol.       Page. 

-  8T.  R.475 

1  H.  B.  29,  291, 
440,  528,  647 

2  H.  B,  1,459- 

553 
1  E.  R.  23,  27 

3  E.  R.  22 

4  £.  R.  430 

5  E.  R.  407 

6  E.  R.  413 

7  E.  R.  158 

-437 
9  E.  R.  82,  498 

10  E.  R.  63 

11  E.  R.  274 

12  E.  R.  664 

14  E.  R.  198 

15  £.  R.  248, 
619 

16  E.  R.  225 
1  M.  &  S.  182 

1  B.  &  P.  48, 95, 
428, 450,  467 

2  B.  &.  P.  2-9,  n. 
4,  5 

3*B.  &P.  185- 

466 

2  N.  R.  197 

I  Tauot.  71,  74, 

85,  478 
2  Taunt.  321 

3  Taunt.  47,  478 
4  Taunt.  201 

5  Taunt.  56 
1  Marsh.  184 

-  -    Dougl.  9 
^  See  Burr.  Index, 

tit.  Orders  in 
Bastardy. 

2  T.  R.  270 
5  T.  R.  156,  373 

6  T.  R.  147 

3  E.  R.  58 
6  E.  R.  110 

8  E.  R.  193 
13  E.  R.  55 

1  M.  &  S.  310 
^  See  Burr.  Index, 
tit.  Bond ;  Stock- 
Jobbing. 
1  Smith,  293, 
306 
6  Taunt.  419 

3  T.  R.  418 
I.7T.  R.  178,630 


Year  of  Reign. 

George  II. — continued. 


ASPOftTlRS. 


8. 


10. 


11. 


c. 


8  -    . 


c.  15 
c.  19 

c.  20 


G.  21    - 

C.  22   - 
C.      1    - 

c.  13  - 


c.   5 
c.  18 

c.  23 
c.  26 

c.  35 


c.  38 
c.  28 
c.    6 


- 


--■-{ 


-■■{ 


c.  16  -     - 


c.  24  -     .     -     -    ( 


c.  36  -    -    -     -  i 


Page. 

fS  T.  R.  163,  610 

2  H.  B.  556 

4  E.  R.  607 

5  E.  R.  107 
8  E.  R.  304 

1  B.  &  P.  222 
3  B.  &  P.  287 

1  T.  R.  18,  75 

6T.  R.  374 

2  Anst  497 

7  T.  R.  186 

4  Taunt.  887 

5  T.  R.  169 
3  B.  &  P.  107 

3  B.  &  P.  313 
-  1  Price,  182 

-  5  T.  R.  42 

Doug.  704,  n.  (a) 
5  T.  R.  343 

12  E.  R.  244 

13  E.  R.  544 

^  2.C0Wp.  57 

See  Burr.  Index, 

tit.  Error. 

4  Burr.  2221 

See  Burr.  Index, 

tit  Mutual  Debts. 

See  Burr.  Index, 

tit.  Set-off,  supra. 

2  Burr.  1025, 
1026 

See  Burr.  Index, 

tit.  Indictment. 

3  T.  R.  65 

7  E.  R.  89 

-  3  Taunt.  82 

1  R  &  P.  379 

2  N.  R.  93 

-  5T.  R.  251 

-  3  Price,  357 

-  4T.R.490 

3  M.  &  S.  408 
6  Taunt.  359 

3  Price,  358 

4  T.  R.  264,  5 
6E.  R.  328 

io  E.  R.  409 
11  E.  R.  478 

-  -  3T.  R.6 

5  T.  R.  242 

6  T.  R.  286 

-    -    -    -    3  Price,  356 
1  I'  3 


{ 


r 


■■-{ 


n6o 

Year  of  RcIgn. 

Geobge  ll.'^coniinued. 
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RSPQRTSKS. 


11.    c.  19  - 


13. 


-     ^    ( 


c.  t3  -    -    - 

c.  26  '^    -    - 
c.  28  -     - 


Vol.        Page. 
2  Cowp.  783 

Dougl.  246;  176, 
n.  (17.);  668  & 
n.(d.);  280&SI; 
283  &n.  (a.) 
2  Wils.  28,  208 
S^eWilson,  Index, 
tit.  Costs;  Reple- 
vin. 
5  Taunt.  25,  451 
3  M.  &  S.  156 
3  Burr.  1603- 
1609 
See  Barr.  Index, 
tit  Landlord  and 
Tenant. 
3  Burr.  1290- 

1304 
See  Burr.  Index, 

tit.  Ejectment; 

Receipt. 

2  Burr.  756 

See  Burr.  Index, 

tit.  Ejectment. 

1  T.  R.  647 
3  T.  R.  643,  738 

4  T.  R.  434 

5  T.  R.  196 

7  T.  R.  500 

8  T.  R.  327 
1  H.B.  13,  16, 

441,  467 
2  H.  B.  36,  548, 

563 

6  E.  R.  437 

9  E.  R.  312 

10  E.  R.  50 
1 1  E.  R.  395 

iB.&P.78,2i3, 

570 

2B.&P.  381, 

466 

1  N.  R.  56 

2  N.  R.  358 

1  Taunt.  210 

3  Taunt.  331 
l^  5  Taunt.  25,  451 

Dougl.  200,  n. 

7  T,  R.  671 

2  H.  B.  589 

4  Taunt.  1 93 

-  -     2  Cowp.  298 
[2  Burr.  655,  656 

-  <  See  Burr.  Index, 
[  Ut.  Bail. 


Year  of  Rdgn. 

George  ll.'^<ontmu€tL 


Vol.        Pkge. 


12. 


c.  28 


f        6  T.  R.  338 
'  t  a  H.  B.  45,  308 


13. 


14. 


C36  - 
c.    4  - 

c.  17  - 


c.  18  - 


c.  19  - 


c.  24 
c.  27 
c.  28 
6 


c. 


c.  10  •     - 


c.  17  - 


c.  29  -     -      / 


V 


I 


< 


<^ 


< 


^  4  M.  &  S.  433 
5  Taunt  291 

4  T.  R.  225, 461 

5  T.  R.  «8i 

7  E.  R,  593 

11  E.R.  17s 

12  E.R.  117 
5  Taunt  291 

-  3  T.  R.  509 
1  H.  B.  179,  191 

1  £.  R.  466 

5  E.  R.  38, 58 

6  E.  R.  238 
8  £.  R.  87 

4  M.  &  S.  439 

1  T.  R-  8a,  n 

4  T.  R.  281 

5  T.  R.  279 

8  T.  R.  219 
1  E.  R.  298 

11  E.  R.  168 
15E.R.339,340 

^    iM.&S.  631 

r      4  Burr.  2434 

See  Burr.  Index, 

tit  Horse  Match. 

4  T.  R.  1 

6  T.  R.  499 

1  H.B.  219 
2  H.  B.  45 

2  B.  &  P.  51 

-  2  T.  R.  736 

-  6  T.  R.  38, 42 

-  -   9£.  R.44 

4  T.  R.  521 

5  T.  R.  529,  535 

2  HI  B.  220 

2  B.  A  P.  589 
^See  Burr.  Index, 

tit    Judgment ; 
Non-soit 

2  Price,  279 

3  T.  R.  I,  66t 
4  T.  R.  520,  553 

5  T.  R.  400 

7T.R.179 
1  H.B.  101,597 

2  H.  B.  J77 

1  E.  R.  346 

12  E.  R.428 

'^     1  B.  &  P.  103 


{ 


TABLE  OF  STATUTES. 


ii6i 


Georoe  Ih^contimud*^ 


MFORTBAS. 


m 


14.    c.  ao  -    - 


-  -< 


\ 


c.  !a3 


c.  34 


■■■-{ 


c.  43 
15«    t,  11 


c.  13  -    -    -    - 


c.  28  -  - 

16.  c.  15  ^  - 
c.  18  -  - 

17.  c.    3  -  - 


-{ 


/^ 


c.    5  -     - 


c.    7  - 

c.  16 
c.  17 


■•-{ 


^-  34  -    - 


c.  38  .    -    -    -   ^ 


Page. 
/•         1  Burr.  116 
See  Burr.  Index, 
titCommon  Re- 
covery ;  Tenant 
in  Tail. 
See  SmithJndeXy 
tit.  Ejectment. 

5  T.  R.  177 
2  H.  B.  46 

7  E.  R.  186 

8  £.  R.  186 

2  Cowp.  704 

See  Burr.  Index, 
tit.  Error;  In- 
dictment 
-    '    .15E.  R,372 
-    -    1  Price,  182 
r   3M.&S.647 
\     1  N.  R.  1,  96 

1  T.  R.  225 
2B.  &P.  127 

-    2  H.  B.  228 

.     4  T.  R.  71 
.    4  T.  R.  368 

2  Cowp.  36 

3  Burr.  1636 
See  Burr.  Index, 

tit.       Commit- 
ment. 

2  T.  R.  190,  736 
4  T.  R.  220 
6T.R.  228 

8  T.  R.  26,  173 
V        5  E.  R.  339 

See  Burr.  Index, 
tit.  Commit- 
ment 

See  Burr.  Index, 
tit.  Highway. 

6  T.  R.  727 
1  B.  &  P.  274 

fDougl.  619,  n.& 

n.  (a.) 

1  H.  B.  179. 191 

/    2  M.  &  S.  344 

3  Burr.  1366-7 
See  Burr.  Index, 

tit  Justices  of 
Peace;  Over- 
seers. 
I  T.  R.  369,  627 
2  T.  R.  623 
4  T.  R.  225 


-( 


/ 


Year  of  Reig^ 

Georoe  II. — coniinved. 


ftSVORTEKS. 


Vo[ 


17.     c.  38  -     -     -     - 


19- 


c.  40  -    -    * 


18.     c.  15  -    - 


c.  18  -    - 

c.  26  -     - 
c.  33  -    - 


c.  34  -    -    - 


c.  36 

C.     2 
C.  12 


C.  22 

c.  30 


Page. 

4  T.  R.  246 
8  T.  R.  583 

2  E.  R.  170 
15  E.  R.  200, 

632 

16  E.  R.  374 

2  M.  &  S.  344 

5  T.  R.  370 
8E.  R.   53 

4  Burr.  2133 
See  Burr.  Index, 
tit  Barbers  Sur- 
geons. 

2  M.  &  S.  213 

6  E.  R.  323, 327 

2  M.  &  S.  213 

-  -  -  -  3  B.  &  P.  55 
.  -  .  -  4T.R.573 
1  Smith,  122 
1  Anst.  6. 

3  Anst.  634 
2  B.  &  P.  461 

6  T.  R,  43 
2  Cowp.  489 

1  Anst.  240 

2  Burr.  656-661 

See  Burr.  Index, 

tit.  Navigation. 

-     1  T.  R.  i^ 
Dougl.  166,  n. 
(t)55.  167, 
n.  (•)■)  168,  n. 

(t) 
See  Smith,Indez, 

tit  Bankrupt. 

4  Taunt  445 
3  Price,  227,  238 

2  T.R.648 


■f 


c.  3«  -    -    - 


\ 


c  34 
C.35 


5  T.  R.  198 
8  T.  R.  201 
2  H.  B.  334 
7  E.  R.  154 

11  E.  R.  127 

2B.&P. 

4,  5-9>  n.  398 

3  B  &  P.  237 

4  Taunt  445 

1  Marsh.  128 

Dougl.  107 

5T.  R.  114 

12  E.R.  244 

13  E.  R.  544 
1  Smith,  417 


L  L  4 


iiGcr 

Year  of  Keign. 
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KKPOBTXRS. 


19.    c.  37  - 


30.      C.     3  - 


c.    5 


4 

] 


31. 


Vol.         Page! 

(^3Cowp.583,4,5 
Dougl.3i5,&  n. 
(b.)  316.  468- 
472 

1  Burr.  490 
See  Burr.  Index, 

tit.  Insurance 

(double^ 

5  Taunt.  107, 
203 

3   Burr.    1401- 

1408 

See  Burr.  Index, 

tit  Policy   of 

Insurance. 

6  Taunt.  234.  n. 

iT.  R.  114 

2  T.  R.  161 

3  T.  R.  266 

6  T.  R.  483 

7  T.  R.  160 
8T,R.    13 

23-160 
.    2E.R.114- 

387 

3  E.  R.  222 

4  E.  R.  396 
3  B.  &  P.  84 

2  N.  R.  277 
1  Taunt.  48 

2  Taunt*  241, 

317 

3  Taunt.  515 

5  Taunt  J07, 
203 

3  Anst  856,  921 

6  T.  R.  434 
1  N.  R.  281 

1  Price,  182 

7  E.  R.  376 
8E.  R.  113 

12  E.R.  248,572 

\  i4E.R.6oi,6o5 

16  E.  R,  13 

2  M.&S.  329,331 

.    .    .    .    /  2  T.  R.  1 

\  Dougl.  463-465 

c.  46 2  H.  B.  222 

^•52 2  Cowp.  136 

c.    3  -    -    -    -      Dougl.  218,  n.(b) 

6  T.  R.  38-43 

3B.&P.  194 

c.  ::8  .....    .      6T.R.  18 


c.  39  -    -    -    . 


C.37 


c.    4  - 


-■{ 


Year  of  Reign. 

George  II. — carUutuedm 


21.    c.  33  -    -» 


■-{ 


22. 


c.  30 
C.33 


c.  40  -     -     -     - 


C.44 


c.  46  -     -     -     - 


c.  47  -    -    -    . 


23. 


c.    s 


■■■■{ 


C.  11 


c.  13 


C.  21 


c.  27 


c.  30 


c.33 


.mtremu. 

VoL      ftgt. 

See  Burr.  lodo, 

tit  Error; 

IndictmeDt 

-  2  Cowp.  384 
fiT.R.5i6,5«o, 

"         L  5a7-543 

4  Burr.  3358 

See  Burr.  Index, 

tit.  Ramsgate 

HsLiboor. 

-  3T.R-135 
2  Burr.  1002,1003 

See  Burr.  Index, 
tit*  Quakers. 
2  Anst  484 

.     5T.R.34S 

7  T.  R.  45B 

2  H.  B.  351 
8E.R.38 

15E.R.647 
1  B.  &  P.  u 

.     Dougl.  554, 

n.(t) 

Dougl.  194 

2  M.  &  S.  283, 

388 

1  T.  R.  67 

5  T.  R.  312-317 

4  Burr.  2036 

See  Burr.  Index, 

tit.  Sentence. 

-  -    -    .    -     iB.&P.i8g 

r       Dougl.  38,  k 

-  -    -    -  "{n.(u);382,n.(2) 

L         3T.R.45« 

r  Dougl.  245, 

n.(2),&n.(a), 

-  -    -    -  •{a46,  n.(a),n.(b), 

&  D.(l) 

6  T.  R.  501 

Dougl.  246, 247» 

264,  &  D.  (1), 

28i,38i,n.(i5), 

382,&n.(zX44^ 

449 
4  M.  &  S.  169 

3T.  R.452 
6  T.  R.501 

8  £.  R.  29 

.  14  £.  R.  301 

1  B.  &  P.  12-75 

-323 

2  B.  &  P.  29 
2  Taunt  170 


•f 


. ... 


r^ 


Y««ro£  fteigo* 


BSFOBTX&S. 


34-     c.    4 


c.  18 


^5 


s6. 


C.45 
C.57 


c. 


c.  14 
c  24 
c.  ag 
C.34 


C.37 
c.  42 

C     2 

c.    6 
c.  13 

c.  18 


TABLE  OF  STATUTES. 

Year  of  Reign. 

George  II. 
26. 


1163 


c.  24    -    -    -    - 


c.  40    *    - 


BBPOKTXat. 


C.44    -    -    -    -c 


Vol.         Page. 
(See  Burr.  Index, 
•    -    -    *  <  tit  Bail;  Habeas 
[  Corpus;  Soldier. 

{DougL  108,  & 
n,(c),&n.(t46) 

3  Burr.  1742- 

1768 

See  Burr.  Index, 

tit  Secretary  of 

State. 

5  T.  R.  251 
3  Taunt  226 

2  M.  &  S.  260 

2  Wils.  290 
5  Taunt.  537 

5  T.  R.  18 
7  T.  R.  270- 

631 
2  H.  B.  114 
5  E.  R.  115, 

233-445 

6  E.  R.  28 
9  E.  R,  364 

2  B.  &  P.  39, 

158 

3  B.  &  P.  551 

3  Taunt  167 
5  Taunt.  15-37 

-  3B.&P.  108 

-  -iH.  B.651 

[Dougl.  38,  n.c3- 
<  1  H.  B.  675 
[      12  K  R.  252 

.    - .  3  Taunt.  83 

-  2  M.  &  S.  177 

-  -    7  T.  R.  53 

4  Taunt  150 

4  M.  &  S.  523 

3  Anst  850 
4T.R.4i8,730 
5  T.  R.  242-626 

6  T.  R.  238 

-  4  M.  &  S.  443 
Dougl.  381,  & 

n.  (16) 
.    -  2  E.  R.  333 

-  -    -  4  T.  R.  202 

-  -    2M.&S.583. 

{2  Burr.  943,  999 
-1005 
See  Burr.  Index, 
tit  Mandamus; 
TurkeyCompany. 


c.  19    - 


6    -    - 


c.  36    -    -    - 


--■■{ 


•a       •       « 


C.  21 


c.  27 
c.  28 


C.33 


c.  17 


29.     c.    4 
c.  16 

c.  28 


-    -    -< 


^»«»«^-  Vol.     ^  Page: 

8E.R.67 

3  Burr.  1358, 

1359, 1569 
See  Burr.  Index, 

tit  Affidavits; 

Bail ;  Silks  and 

^     Velvets. 

-  8  T.  R.  182 

-  3  T.  R.  560 

f  1  Burr.  55^565 
See  Burr.  Index, 
tit  Information; 
Licence. 

3  T,  B.  560 

Dougl.  659,  661, 

n.(i) 

a  M.  &  S.  560 

3M.&S.  251 

2  Burr.  898,  890 

See  Burr.  Index, 

tit.  Marriage. 

I  T.  R.  96 
10  E.  R.  202, 

282 

II  E.  R.  1 


-    -\ 


V. 


C.54     -     -     - 
c:67    -    -    - 

27.     c.    3     -     -    - 


-{ 


-  -  -< 


...    f 


-       -       -    < 


C.34 


See  Burr.  Index, 
tit.  Turnpikes. 

3  M.  &  S.  ^S 
4  M.  &  S.  524 

3  Burr.  1287- 

1290 

jSee'Burr.  Index, 

tit  Land  Tax ; 

Marshal. 

4  Burr.  2183, 
2184 

See  Burr;  Index, 
lit.  Marshal. 

5  T.  R.  509 
-  1  H.  B.  179 

5  Taunt.  433 

6  Taunt.  499 

f  2  Burr.  747,  748 
See  Burr.  Index, 
tit  Bail ;  Error ; 
Indictment. 

^  Dougl.  619,  n.  & 
n.(b) 
2  Burr.  1209 
See  Burr.  Index, 
tit.  Policy  of  In* 
surance. 
1  H.B.  179-191 


J 1 64 
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Year  of  Reign. 
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30.      C.     8 

c.   5 

8 


RIFOBTBRS. 


31. 


32; 


c. 


c.  19 


e.34 


^'45 
c.  17 

c.  25 


.< 


-\ 


Vol.        Page. 

6  T.  R.  24!J 

--_--_    Dougl.  423 
5  Taunt.  56 

{See  Burr.  Index, 
tit.  Soldier. 

Dougl.  200, 

n.(d) 

2  Burr.  1177- 

1181 

See  Burr.  Index, 

tit.  Stamps ; 

Copies. 

1  N.  R.  276 

*2 4  T.  R.  573 

2  Cowp.  24 
2  T.  R.  472 

3  T.  R.  98 

2  E.  R.  30 

6  E.  R.  131 

2  M.  &  S.  379, 

384 
4  Taunt.  265^ 

c.  35 1  T.  R.  682 

c.    3------1  Smith,  49 

2  Smith,  607 

See  Smith,  Index, 

c.  10    -    -     -    -  N  tit.  Debt. 

6  E.  R.  541 
4  Taunt.  277 

4  T.  R.  770 
c.  11     -    -    -    -  -^8  E.  R.  117-123 

4  Taunt.  879 
c.  17  -  -  -  .  ".  .  1  T.  R.  682 
c,  22 2  N.  R.  23,  n. 

i2  Burr.  1173- 
1176 
See  Burr.  Index, 
tit  Conviction. 

(See  Burr.  Index, 
c.  29     -     .    -    -<tit.Bread;  Court- 

L^eet. 

4  E.  R.  346 

c. -^6    -    -    -    J  1149,1150 

^  ^  See  Burr.  Index, 

tit.  Militia. 

-    -     3  E.  R.  8 
14  £.  R.  267 


to 


c,  98     -     -     - 


1  H.B.  179,  191 

2  Cowp.  136 

2  Burr.  799,  901 
Sec  Burr.  Index, 

tit.  Indictment^ 
vide  supra^  747, 


iSec 

tit 

Ivi 


Year  of  Reign. 

George  ll^^-continnueL 


32- 


33- 


c.  28  -    - 


c.  35  -    - 


C.54  - 


c.    3 
c.  20 

C.  22 


VoL        Fkcc 

"  748 ;    infroy  a 

Burr.  824,  827, 

901- 

3  Burr.  1322, 

1393 
See  Burr.  Index, 

tit.  Insolvents. 

4  Barr.  2526 
See  Burr.  Index, 

tit  Bail. 

Dougl.  68-69 

2  T.R.  519,712 

3  T.  R.  417 

4  T.R.  231,367 

556,  810 

7  T.R- 454 
1  H.  B.  109 

7  E.  R.  86 

13  E.R.  19,  190 

1  B.  &  P.  92, 143 

370,  336,  423 
2  B.  &  P.  88 

3  B.  &  P.  184 

1  N.  R.  306 

2  N.  R.  59 

4  Taunt  609 

2  Burr.  1177- 
1181 

See  Burr.  Index, 

tit.  Stamps ; 

Copies. 

f      4  Burr.  2522 

•  \  See  Burr.  Index, 

t  tit     Certiorari. 

3  Burr.  1287- 

1290 
See  Burr.  Index, 

tit.    Land-tax ; 

MarshaL 

-  -     -     -       1  Price,  182 

-  -    -    -  2  M.  &  S.  216 

C     2  Burr.  1149, 

.    -    .'  1150 

I  See  Burr.  Index, 


^    1  -    -    -  - 


tit  Militia. 


GEORGE  III. 


1. 


c.    7 


-■-{ 


c.  17  - 


1  Price,  182 

2  Cowp.  755 

-    -    -    2  Cowp.  67,  8,  9 

3  Barr.  1457, 

1809 
-  {  See  Burr.  Index, 
tit.         Prison; 
PrisooerB. 
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Year  of  Reign. 

Geokge  III. — continued. 
c.  15  •    -    - 


RSPO«TlB6. 


S. 


6- 


6. 


c.  19  •  - 

c  ao  -  - 

c.  35  -  - 

c.  28  -  - 

c.  86  -  - 

c.  11  -  - 


c.  15  -    - 


c.    a  -  - 

c.   3  -  - 

c.  15  -  - 

c.  24  -  - 

c.  33  -  - 

c.  36  -  - 

c.  60  -  - 

c.  90  -  - 


c.  14  -    - 


c.  17 
c.  25 
c.  30 


c.  41  -    - 


c.  43  -  - 

c.  46  -  - 

c.  19  •  - 

c.  25  •  - 


c.  31 
c.  40 


Vol        Pftge. 

6  E.  R.  240 
See  Smith,  Index, 

tit  Pleading. 
2  E.  R.  333 

7  E.  R.  516 

-  -      1  T.  R.  682 
.    .      8  T.  R.  273 

-  -    -  2  T.  R.  77 

-  -     12  E.  R.  439 
See  Burr.  Index, 

tit.  Court-leet. 

3  M.  &  S.  226 

2  Cowp.  192 

8  T.  R.  246 
I  Taunt.  128 

-  Dougl.  626,  n.  (c) 

{Dougl.  424,  n.  (a) 
(c)  425,  n.  (e) 

-  Doug.  108,  n.  (a) 

-  -  2  B.  &  P.  140 

-  -      2  H.  B.  372 

-  -      4  T.  R.  449 

.    .      5T.R.347 
.    -      5  T.  R.  159 

4  Burr.  2279 
2282 

See  Burr.  Index, 
tit.  Conviction ; 
Fish. 

5  Taunt  441 

Dougl.  517,  518 

1  E.  R.  278 

1  Marsh.  127 

3  Price,  333 

2  Cowp.  183 
3B.&  P.  316 

.    -    -  Dougl.  676,  n.  (a) 

4  Burr.  2119 

2120,  2127 

See  Burr.  Index, 

tit      Insolvent 

Debtors ; 

Prisoners. 

1  Anst  53 

1  B.  &  P.  189 

3  T.  R.  560 

•     1  Price,  182 

6  T.  R.  509 

12E.R.  578 

14  E.  R.  605 

16  E.  R.  13 

{2  Smith,  246 
SecSmitta,Index, 
tit.  Poor. 
-  1  B.  &  P.  269 


< 


V 


{ 


Year  of  Reign.  ' 
George  III. — continued. 
6. 


AEFOATmilf. 

-*■ 


8. 


10. 


11. 


c.  70  -  •  -  - 
c.  78  -  -  -  - 
c.  23  -     -     -     - 


c.  37 
c.  38 


c.  40  -     - 


C.42  - 


c.  44  -  - 

c.  50  -  • 

c.  73  -  - 

c.    5  -  - 

c.  15  -  - 

c-  33  -  - 

c.  38  -  - 

c.    5  -  - 

c.  16  -  - 

c.  26  -  - 

c.  29 

c.  37  -  - 


c.  i8 
c.  23 


c.  44  -    - 


J 


c.  39  -    -    '< 


c.  47  .    -    - 


c.  50  -    -    - 


c.  114 
c.    X  - 

C.  32   - 


Vol.       Page. 
14  £.  R.  609 

-  6T.R.  20 
4  E.  R.  388 
4  T.  R.  2, 4 
8  T.  R.  468 

-  5  T.  R.  42 
4  Burr.  2258- 

2260 

See  Burr.  Index, 

tit.    Turnpikes* 

6T.R.  18 

/"    4  Burr.  2258- 

2260,  2454 

See  Burr.  Index, 

tit  Statutes. 

Highways. 

6  T.  R.  632 

-  4  T.  R.  448 
.  3B,&P.  311 

-  5  E.  R.  356 
4  Burr.  2258- 

2260 

See  Burr.  Index, 

tit  Statutes. 

2  H.  B.  222 
4  T.  R.  701 

8  E.  R.  38 

2  Cowp.  586 

(See  Smith,IndeXy 

'\  tit.  Impress. 

-     -     iiE.  R.488 

.    -     2  Cowp.  138 

3  E.  R.  457 
1  Price,  343 

4  Burr.  2460 
\  See  Burr.  Index, 
[  tit.  Stamps. 

3  M.  &.  S.  331 

4  T.  R.  6 

3  B.  &  P.  133 

2  Cowp.  67 

4T.R.751 

4  T.  R.  447 
3  B.  &  P.  383 

6  T.  R.  727 
1  B.  &  P.  274 

5  Burr.  2725 
See  Burr.  Index, 

tit.  Distringas. 

5T.R.  362- 

688 

1  B.  ^  P.  81 

-  5  E.  R.  325 
2  CQwp.  68 

-  3  B.  4  P.  131 


-{ 


. ./ 


-  < 
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Year  of  R«ign. 

George  III.- 

11.  c.  29  - 

12,  c.  23  - 


c.  47  -    - 


KSPOBTX118. 


c.  71  - 
c.  15  - 

C.  21    - 

0-43  - 
c.  44  - 
c.  50  - 

c.  51  - 


e.  63  - 

c.  68  - 
c  71  - 


-■■{ 

■■{: 
■--{ 


—      —      —      ^ 

■-{ 
-■■{ 


c-  78  -     -     -     .    / 


c.  Ixxviii 


:ofitinu€d.         ^,        p^g^ 

-  -    -    -    -    -  4T.  R.  4 
2  Cowp.  22,  32 

1  T.  R.  80 

•'2  Cowp.  138 

1  H.  B.  30,  n. 

2  B.  &  P.  2,  5, 10 

1  E.  R.  146 

2  N.  R.  358 

-  -    -Dougl.  213,  n.  (10) 

4T.  R.  309 

-  -    -    -  2   Cowp.  67-69 

3B.  &P.  60 

-  5  T.  R.  549 

2  M.  &  S.  271 
6  T.  R.  501 

1  N.  R.  267 

3  T.  R.  727 
13  E.  R.  439 

1  B.  &  P.  177 

-  3T.  R.448 

-  5  T.  R.  217 

6  Taunt  37. 

5  Taunt.  634 

1  M.  &  S.  411 

2  M.  &  S.  231, 

237 

3  M.  &  S.  459, 

467 

4  M.  &  S.  208 
Dougl.  421  &  n. 

(a.);  422  &n.(a.) 

2  Cowp.  78,  648, 

9,650 

2  T.  R.  260, 

513 
5  T,  R.  16,  272, 

626 

6  T.  R.  344 

.  7  T.  R.  170,  81 

8  T.  R.  134 

1  E.  R.  64,  67 

2  £.  R.  213 

3  E.  R.  151 

4  E.  R.  142 
8  E.  R.  394 

12  E.  R.  366 

13  E.  R.  200, 
258 

16E.R.  215 

2  B.  &  P.  392 
2  N.  R.  399 

1  Marsh.  261 

1  Taunt.  345 


Year  of  Rdgn. 

George  III.- 


axM>mTtRs* 


continue  d. 


13.    c.  80  -    -    -    - 


15. 


17. 


c.  84  - 


14.     c.  48  -     -    -    - 


c.  77  -    -    - 


c.  78  -    -    -    .  ( 


c.  79 
c.  82 

c.  91 
c-34 
f.  61 


16.    c.    5  - 


c.  30  -     -     -     - 


c-34  • 


c.  38 

c.    6 

c,  18 


Vol.        Pise. 

3  Anst.  8g8 
See  Smith,  Index, 

tit  Trespass. 

7  E.  R.  533 

^        5  Tannt  340 

2  Cowp.  65,  365, 

649 
2  £.  R.  413 

5  E.  R.  333 

n  E.R.93,484 

1  M.  &  S.  514 

2  Cowp.  737 
4  3  T.  R.  693 

2  E.  R*  391 

9  E-  R-  75 

1  Anst  101 
2  B.  &  P.  10 

3  T.  R.  458 

5  T.  R.  130 
8  T.  R.  215,  602 

9  E.  R.  322 

10  E.  R.  227 
16  E.  IL  310 

1  B.  &  P.  303 

2  Taunt  62 
5  Taunt  21,  91, 

93,465 

1  Marsh.  140 

3T.R.425 

2  Cowp.  365 
Wightw.  23 

-  -    -  Dougl.  441-446 

-  -    -        2  Cowp.  744 

8  T.  R.  96 

2  H.  B.  470 

Doug.  254,  n.(i); 

255,  n- 

3  T.  R.  477 
iH.B.  171-17^ 

i9«,3 

2  T.  R.  89,  285 

1  M.&S.  446 

1  N.  R.  6 

6  T.  R.  317 
1  N.  R.  276 

f  Dou^97~ioi9 

393 
2  Cowp,  527, 8 

-     3  Anst  ^s 

Dougl.  441-446 

4T.  R.21 


-{ 


I 


•{ 


Yaarof.ReigpL 

George  III. — carUinued, 
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Year  of  Reign. 

George  III. — continued. 


ii&i 


REPORTERS. 


c^30  - 
c.  38  - 

c-39  - 
C.4X  - 


17.     c.  26  -     -     -     -   C 


€.43 


■-{ 


Vol        Psge. 

1  Price,  41 

3  M.  &  S.  82 

S«f  Smith,  Index, 

tit.  Pleading. 

Dougl.484n.  (1) 

1  T.  R.  267,  559, 

733 

2  T.  R.  366,  603 

3  T.  R.  298,  554 

4  T.  R.  463, 500, 

585,  660,  791 
5  T.  R.  9-139, 
284,  473,  480, 

597,  598,  639, 

641,  678 

6T.R.26i,335, 

443,  474,  545i 

596,  684, 690, 

737,  738 
7  T.  R.  195,  205, 

248,  551 

8T.R.  183,  185, 

422 

2  H.  B.  12,  283, 

307,  439 
1  E.  R.  400,  537 

2  E.  R.  87, 137 

3  E.  R.  463, 500, 

555 
4  £.  R.  85 

7  E.  R.  529 

9  E.  R.  135 

11  E.  R.  134 

12  E.  R.  263 
14E.R.445,453 
iB.&P.62,2o8, 

a24,  396,  451, 
482 

1  N.  R.  214 

2  N.  R.  141 

1  Taunt.  372 

2  Taunt.  231 

3  Taunt.  541 
4Taunt323,347 

6  Taunt.  37 
1  Marsh.  155, 

407,  478 
3  B.  &  P.  313 

-  8T.R.583 

-  1  Anst  240 

-  2  Price,  117 

6  Taunt  502 

11  E.  R.  300 

6  T.  R.  317 


RRPORTXRA. 


17.     c.  46  -  -  -  - 

c.  50  -  -  -  - 

c.  56  -  -  -  - 

c  57  -  -  -  - 

c.  106  -  -  -  - 

c.  19  -  -  -  - 

c.  26  -  .  -  - 

c.  36  -  -  -  - 

c.  47  -  -  -  - 


19. 


c.  52  -     •     -     - 


C.60  - 

c.  16  - 

C.  21    - 

c.  32  - 
c.  50  - 


c-57 
c.60 


C.69 
c.  70 
c.74 


f 

Vol.         Page. 

Dougl.  15-16 
2  Cowp.  791 

3  Anst.  813 
6  T.  R.  644 

2  H.  B.  555 

3  M.  &  S.  493 

4  T.  R.  583 

5  T.  R.  41 
1  E.  R.  361 

3  T.  R.  776 
2  B.  &  P.  219 

4  M.  &  S.  524 

5  T.  R.  356 

6  T.  R.  237 
3  B.  &  P.  55 

-    1  E.  R.  352 
•    5T.R.716 
Dougl.  100 ; 
472  &  n.  (aj ; 
670  &  n.  (1); 
Sen.  ^a.);  671, 
677,  &  n.  (h) 
8  T.  R.  49 
Dougl.  592  &  n.  (b)  593 

f  Dougl.  423,  424 


■■■{ 


c.  56  -    -    -    - 


::} 


c.  67  -     -     -     -    i 


&  n.  (a.);  424 

n.  (c.)  dt  (b.) 

1  H.  B.  66 

2  B.  &  P.  398 

2  Price,  3 

14  E.  R.  267 

1  N.  R.  276 

3  Anst.  ibid. 

2  Anst  586 
3Price,  178, 182, 

191,  323,  325, 

338,  337 
6  T.  R.  644 

3  E.  R.  337 
6  E.  R.  392 

Dough  401-406  &  n.  (1) 

f  Dough  647,  648 

&  n.  (a);  619  n. 

&  n.  (c) ;  325 

&  n.  (i> 

3  T.  R.  340,  344 

1  H.  B.  179, 

192,  506,  511 

2  H.  B.  539 

-  4  T.  R.  466 
.  1  H.  B.  532 

-  2  H.  B.  221 
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ontinued. 


HKPonrctts. 

^  - 


20. 


20. 


21. 


22. 


^3' 


C.  12 


c.  17  - 
c,  23  - 

c.  28  - 

c.  35  - 
C.36  - 

c.  45  - 
c.  51  - 

c.  64  - 

c.    5  - 


c.  15  - 


C.53 
C'55 

c.  64 

c.  65 
C.74 
c.  25 

c.  33 

c.  35 
c.  41 


{ 


c.  58 

4:.  64 

c.  83 

c.  13 

c.  23 

c.  27 
c.  33 


Vol.         Page. 

{Dougl.  423  &c  n. 
(c);  424  n.  (a)  (b); 
42.5,  n.  (e) ; 
486  n.  (c) 

-  -     -  Dougl.  227,  n.  (t) 

-  -     -     -       1  H.  B.  511 

3  Price,  403 

Wightw.  91 

a  H.  B.  31 

1  Price,  438 

-  -     .3T.R.523 

-  1  B.  &  P.  351,  n. 

-  -     1  B  &  P.  51 

/Dougl.  671-^77 
\       2H.B.  Ill 

-  -      8  T.  R.  226 

1  T.  R.  525 
4T.  R.  382 

-  ^  1  H.  B.  476, 484 

511,  518 

2  H.  B.  539 

-  -     -   Doug.  661,  n.  (1) 
.    -    -/    I>ougl.  554,  n. 

(^  2  Price,  3 

Dougl.  554 

n.  (f )  &  n.  (a) 

6  T.  R.  727 
3  B.  &  P.  605 

•  6  T.  R.  34B 
Dougl.  650,  n. 
1  T.  R.  80,  n. 

-  -     -  1  N.  R.  31 

-  -      8  T.  R.  273 

-  4T.R.  224,  459 

^      I  T.  R.  222- 
241,249,265, 

450. 
2  T.R.  617,654 
4  T.  R.  228, 414 
1  H.  B.  67 

2  H.  B,  17,  27 

5  T.  R.  83 
1  E.  R.  309 

8  T.  R.  173 

2  M.  &  S,  325 
13  E.  R.  55 

-  -    -      6  T.R.  739 

_  fSee  Smith,Index, 
"X  tit.  Justices. 

-  -    -     2  H.  B.  352 

-  -    -     2  B  &  P.  29 


c.  47   -     -     J 


■■-{ 


Yeu*  of  Rdgn. 

BB»oBmi« 

George  III. — continues 

Vol.        Ptgc. 

r         2  T.  R.  606 
\        2B&P.383 
[          1  N.  R.  31 

23.            c.  49  -    .    . 

•         Wightw.  91 

3  Price,  403 

1  T.  R.  735 

3  T.  R.  524 

5  T.R.  176 

6 T.R.  317,452 

c.  58-     -     '{ 

9  H.  B.  31 
3  E.  R.  304 

8  E.  R.  243 

15  E.  R.  455 

2  B.  &  P.  150, 

45^ 

1  N.  R.  276 

i^         1  Taunt  58 

r      3  T.  R.  623 

4  T.R.  485,  553 

\ 

5  T.  R.  1 

c.  70  -    -      < 

1  H.  B.  s8,  244 

2  H.  B.  14 

3B.&P.552 

^       3  Taunt  127 

c.  88  -    -    - 

-    -  8  T.  R.  26 

c.  90  -     -    - 

-  1  M.  &  S.  482 

c.  92  -     -     - 

-       7  E.  R.  371 

24.            c.    6  -    -    - 

-     3  T.  R.  134 

c.    9  -    -    - 

-      2  Anst.  463 

c  iQ  -    -       fi  An8t.i66,  168 
''•  '^               Is  Anst  872 

C.21  -     -     -7    ^^'^•^•414 

\4  T.R.  457,662 

5 T.R.  612 
6  T.  R.  727 
8  T.R.  174 

c.  25  -    -    - 

c.  27  -    -    - 

-      4  T.  R.  572 

c.  37  -    .    . 

-  2B.&P.  142 

c,  40  -     -     - 

.    -4T.R.553 

c.  41   -     -     - 

-     3  Price,  360 

r     lH.B.  21,22 

* 

2  R  B.  14 

9  B.  &  P.  39 

^       AA                                   / 

2  Smith, 

C44-    -    -C 

Ste  Smith  ,IndeY, 

tit     Constable, 

&  Notice ;  Re- 

\ 

.  plevtn. 

c.  46  -    -    - 

-      4  T.  R.  487 

"    1  A'nat  93,  52 

*          « 

FoiTeit43 

C47  -    -    -. 

3  Anst  720 

9  Price,  166 

^  . 

.iT.  R,  255,260 

Geoeoe  III. — contiiwed. 


«4-    C.47 


35. 


36. 


c.  48  - 

c.  73  -  - 

c.    4  -  - 

€.27  -  - 

c.  35  -  - 

c.  43  -  - 


C.44 


c.47 


c.  50 


c.  51 


c.  5a 

C.59 
c.  7a 


....( 


TABLE  OF 

SKromTilBS. 

i '^ . 

Vol. 


■-■■[ 


.....{ 


■  -  -  -( 


c.  80     -     - 


c.  10 
c.  16 
c.  31 

c.  40 
c.  41 

c.44 
C.55 


c-57    -    - 


P»gc. 

a  H.  B.  14 

iB.&P.  187 

267 

3TaunL  127 

-  -    -    .  1  B.  &  P.  189 

-  -    -    -       2An8t.  559 

-  -    -    -      1  T.  R.  147 
3T.R.  323 

3  Price,  40, 41 
6  T.  R.  434 

2  B.  &  P.  391 

iT.R.  313,464 

1 B.  &  P.  319, 

352 

/3An8t.  885,921 
"    '    "    "\  6T,R.75 

1  T.  R.  252 
4  T.  R.  768 

3  M.  &  S.  19 

1  Price,  324 

3  T.  R..69,  72, 

442,  519,  632, 

637 

6  T.  R.  16 

8  £.  R.  584 
11  E.  R.  530 

Wightw.  369 

3  Anst.  745 
-  1  T.  R.  222 

r    3  Price,  360,  3 

'  \2T.  R.  504,540 

6T.R.  663 

7  T.  R.  25 
1  B.  &  P.  4 

3  B.  &  P.  382 
1  TauDt.  47 

2  Taunt  398 

2  T.  R.  96,  270 

5T.  R,6i2 

6  T.  R.  727 

4  T.  R.  453 
3  Price,  203 

1  H.  B.  289 

2  E.  R.  255 
6  E.  R.  238 

9E.  R*  44 

4T.R.  231,368 

1  H.  B.  102 

-    -  «  T.  R.  172 

'Dougl.93,  n-W 

4T.  R.467 

5  T.  B.  622 

6  T.  R.  727 
1  B.  &  P.  274 


...J 


m     % 


STATUTES. 

Year  of  Reign. 

George  HI.- 

26.    c.  59    - 

c.59    - 


c.63 
C.73 

c.77 


c.  107 
c.  108 


27.    c,    1 


C.      2 


canthmed, 

---{ 


c.  60    -    - 


J 


■  -  -  -{ 


c.  13     -     -     -     - 


c.  19 
c.  26 

c.26 


c.  28 
c.  89 


■■•-( 
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Vol.         Page. 

2  T.  R.  381 
5  T.  R.  256 

-  6  T.  R.  224 

1  Anat.  223 

3  T.  R.  406 

4  T.  R.  161 

5  T.  R.  709 
7  T.  R.  308 

2  H.  B.  399 

2  E.  R.  399 
4E.  R.  110 

5  E.  R.  407 

6  E.  R.  147 
8  E.  R.  231, 515, 

517,  523 

11  E.  R.  436 

12  E.  R.  471 
1  M.  &  S.  262 
4  M.  &  S.  454 

1  B.  &  P.  483 

2  B.  &P.  211 

2  Taunt.  5 
3  Taunt  183 
1  Marsh.  7 

6  T.  R.  426 

1  B.  &  P.  161 

2  Taunt  141 

-  7  T.  R.  56 

Forrest.  105 
1  Price,  387 
6  T.  R.  400 

2  E.  R.  362,  375 

3  T.  R.  133,  134 

6  T.  R.  180 

7  T.  R.  558 

-  -  3  £.  R.  206 

3  Anst  862 

1  T.  R.  705 

2  T.  R.  654 

4  T.  R.  349,  677 

6  T.  R.  338 

2  H.  B.  17,  27, 

601 

-  -  1  Price,  182 

2  Anst  347 

6  T.  R.  44 

6  T.  R.  318 

X  N-  R.  31 

2B.&P.216 

-  I  H.  B.  70 
3  T.  R.  632-637 

6  T.  R.  163 

-  I  Anst  39 

-  -  6  T.  R.  177 


1\?0 

Year  of  Re!go. 
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27.    c.  34 


«9. 


30. 


31. 


32. 


■■■■{ 


C.38 

«8.    c  20    -    -    -    -    - 

<^.34 

6 

C.37     -    -    •    -/ 


c.38 


c.  52  -    -    - 


c.  56  -    - 


■{. 


C.57 

r.  88 

c.  2 
c.  26 
c.  50 


c.  51  - 


■{ 


c.  53 

c.  58 

c.  68 

c.  33  -  :  -  -  - 

c.  liii  -  -  -  -  - 

c.  Ixvii  -  -  -  - 

c.  10  -  -  -  -  - 
c.  13  - 


C.  XIX 


---{ 


C.  21    -----      - 


c.  25  -     -     -     - 


c.  30  -     -     -     -     - 

c.  32 

c.  39 

c.  54 

c.  59 

c.  Ixi  -    -    -    -    - 
c.  Ixix     -    -    -    - 

c.  17  -     -     -     -     - 
c.  24  -     -     -     -     - 

c.  33 

c.  34  -  -  -    -    -    - 


BEPORfERS. 

* '^ . 

VoL        Page. 

1  Anst.  23 

3  Anst.  720, 

725,6 

I  Taunt.  400 

-  6  T.  R.  224 

-  13  E.  R.  94 

T.R.438,642, 

644 

7  T.  R.  174 

2  E.  R.  255 

3  E.  R.  337 

6  E.  R.  392 

-  3T.  R.611 

4  M.  6c  S.  234 

7  E.  R.  507 

II  E.  R.  194 

2  M.  &  S.  489 

15  E.  R.  4 

B.&P.3i8,346 

-  3  E.  R.  504 

-  8  T.  R.  26 

-  2  Price,  166 

-  4T.  R.  273 

-  4T.  R.  127 

3  Price,  403 
Wightw.  91 

-  6E.  R.  239 

-  4T.R.  751 

-  11  E.  R.  180 

-  6T.  R.  657 

-  1  Taunt.  383 

-  iiE.R.  93 

-  6  T.  R.  427 
2  H.  B.  71,  85 

5  T.  R.  587 
3  E.  R.  9 

4  T.  R.  768 

1  E.  R.  435 

2  E.  R«  415 
B.&P.3i3,56o 

1  N.  R.  31 
1  Taunt.  99 

-  4T.R.751 
2  B.  &  P.  141 

-  4  Taunt.  159 

-  7  T.  R.  186 

-  I  Taunt  386 

-  4T.R.  795 
1  B.  &  P.  213 

-  14  E.  R.  267 

-  6T.R.  427 

-  7  E.  R.  405 
1  B.  &  P.  161 


Year  of  Reign. 
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32. 


33- 


c.  35 
c.  42 

c.  43 
c.  50 

c.  51 
c.  53 

c.57 


--■-{■' 


c.  58  -    -     -     - 


Vol.         P^e. 

1  Taunt  78 
3  B.  dc  P.  129 

2  Price,  384 

3  Price,  206 
5  T.  R,  176 
5  T.  R.  338 

E.  R,  46,  97 
15  E.  R.  59 

8  T.  R.  467 
1  E.  R.  40-48 

9  E.  R.  469 
2M.&S.  71,73 

3  M.  &  S.  223 


c.  67  -    -    -    -    - 

c.  78 

c.  Ixxx     -     -     -     -     - 

c.  xcix    -     -    -    -    - 

c.  ciii  ------ 

c.    i------ 


c   2 


/ 


c.    4  -     -     -     -     < 


c.    5 


c.    8  -    -    .    - 


c.    9 
c.  13 

c.  27 


--■-I 


c.  34  - 
c.  35  - 

c.  xlii- 


---{ 


c.  52  -    -    -    - 


C.54  - 
c.  62  - 

c.  66  - 


6  T.  R.  427 
6  Taunt  494 

7  E.  R.  368 

-  2  £.  R.  418 

-  15  E.  R.  372 

-  6  T.  R,  44 

2  Price,  384 

5  Taunt  433 

6  Taunt  499 
5  Taunt  716 

6  T-  R.  44,  50, 
246 

11  E.  R.  «3i 

13  E.  R.  190. 
1  B.  &  P.  423 

6  T.  R.  180 

7  T.  R.  558 

-  5  T.  IL  704 

-  14  E.  IL  510 

6  T.  R.  a6-^|4 
1  E.R.480 

3  B.  &  P.  194 

-  6  Taunt  328 

-  13  E.  R.  56 

7E-R.353 
2  M.  &  S.  56 

4  M.  &  S.  279 
6  T.  R.  726 
5  E,  R.  544 

1  B.  &  P.  273 
3  B.  &  P,6o-6o5 
a  N.  R,  435 

12  £.  R.  s8o 

14  E,  R.  253 
9  H.  B.  601 
9  E.  R,  517 

5  £.  R.  29 
6E.R.330 
3B.&P.86^268 
9  Taunt  11, 16 
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Year  of  Reign. 

G£oaG£  llL-^^ontinued, 

33.    c.  68  ...    . 


REPORfERS. 


c.  94 
c.  cxvii 


34. 


9  -    -    -    - 


X35 


c.  23  - 


--{ 


c.  50  •     -     -     - 
c.  liii  -    .    -    - 


68  ...    -  ( 


c,  69  -    .    .    - 


<^.  74 

c-  77 


C.79 

c-  80 
c.  xcvi 
c.  15 
c.  53 
C.55 


■-■-{ 


t.  63  -    -    -    - 


Vol.         Page. 

.     3  Anst.  480 

.      6  T.  R.  68 

1  M.  &  S.  32 

1  Smith,  72 
6  T.  R.  44 

3  H.  B.  336 
1  E.  R.  476 

1  B.  &  P.  1 

7  T.  R.  518 

I  Taunt.  400 

-  3  Anst.  720,  724 

.    .       7T.R.37 

/      2  M.  &  S.  46, 

223,  225 

4  M.  &  S.  454 

2  E.  R*  399 

4  E.  R.  110 
6  E.  R.  407 

6  E.  R.  144 
8  E.  R.  10,  234, 

511 
10  E.  R.  286 

II  E.  R.  438 
13  E.  R.  91 

14  E.  R.  230 
1  B.  &  P.  484 

1  Taunt.  388 

3  Taunt.  177 

4  Taunt.  769 

5  Taunt.  646 
1  Marsh.  76 

6  T.  R.  28,  76, 
366,  399 

7  T.  R.  305 
8  T.  R.  49 

1  B.  &  P.  477 

.    8  T.  R.  137 

-  6  T.  R.  400 
1  Smith,  81 
1  E.  R.  488 

-  6  T.  R.  657 
.  -  4  Taunt.  635 
.  -  3  B.  &  P.  81 
-  2  B.  &  P.  142 
.  .  1  N.  R.  32 
/  8  T.  R.  160 

8  E.  R.  273,  373 

15  E.  R.  601 
:  2  N.  R.  440 

(  1  Taunt.  50 

4Taunt.  169,173, 

231 

5  Taunt.  361 

1  Marsh.  100 


Year  of  Reign. 

_  I 

George  III. 

35.    c.  66  . 

c.  73  - 
c.  77  . 


continued. 


KXPOItTEllS. 


Toil 


c.  80  - 


..A 


c.  92 
c.  94 


C,  101    . 


c-  113  - 

C.  121    - 


c.  125  - 
36.   c.  xiv  - 

C.  22    - 

c.  xxxiii  - 


c.    52  - 

c.    60  - 
c.  104  . 
37-    c.    8 

f 

c.  31     - 


c.  33 


c-45 


c.  70 


I 


.\   .V 


. . .  J 


I 


< 


c.  73    -    •    -    - 


C.78    -    -    .    - 


Page. 

-  8  T.  R.  273 
3  Price,  341,  349 

1  N.  R.  187 

8  T.  R.  13 

3  B.  &  P.  75 

2  N.  R.  279 

1  Taunt.  325 

4  Taunt.  337 

.  3  Taunt.  535 

-  6  E.  R.  541 

2  M.  &  S.  463 

8  T.  R.  68 

1  E.  R.  117,  283 

3  E.  R.  563 
9  E.  R.  97,  101, 

388,  398 

10  E.  R.  25 

11  E.  R.  381 

V.  13  E.  R.  51,  317 

2  B.  &  P.  533 
3B.  &  P.  268 

10  E.  R.  369 

2  N.  R.  424 
1  Taunt.  170 

!?  B.  &  P.  496 
3  M.  &  S.  14 

-  1  N.  R.  189 

Wightw.  82,  91 

1  Price,  165 

3  Price,  375, 403 

-  8  T.  R.  536,  542 

-  .     "     3  Anst.  862 
.     -     -    1  B.  &  P.  336 

2  Smith,  154 

Sec  Smith  Index, 

tit.  Attorney ; 

Ejectment. 

-  7  T.  R.  724 

f    7T.R.376,n. 

8  T.  R.  77,  284 

1  E.  R.  17 

2  E.  R.  I 

1  B.  &  P.  76, 

132,176,344 

2  B.  &  P.  48, 

526 
i.B.  &P.  180 

4E.  R.563 

2  B.  &  P.  57 

3  B.  &  P.  304 

N.  R.  299»  347 
/  3  Price,  304 
\     4  M.  &  S,  77 


■-{ 


U  M 


117S 

George  III. — continued. 
Year  of  Reign. 

37'    c.  85    -    - 


TABLE  OF  STATUTES. 


BKP011TER8. 


38. 


c.  90    - 


c.  97    -  - 

c.  106  -  - 

c.  107  -  - 

c.  109  "  - 

t.  Ill  -  - 

e.  112  -  - 

c.  117  -  - 


--{ 


-        •»    < 


m 

-■{ 


C.  183  -     -      - 


■-{ 

•■I 

-■{ 

■{ 


c.  136  - 

c.  cxUv 

« 

C.     1      - 

c.  16  . 

c.  28  • 

c.  40  • 

c.  50  • 

c.  54 


-  ■  ■{ 


C.54  -  - 

c.  57  -  •* 

c.  60  -  - 

c.  Ixiii  -  - 

c.  76  -  - 

c-  78  -  .  - 

c,86  -  - 

c.  87  -  - 

39.    c.    6  -  - 

c.  13  -  - 


c.  37    -    - 


c.  69    -    - 


--( 
■-{ 


c.  69    -    -    -    - 


Vol.         Page. 

1  B.  &  P,  336 
1  N.  R.  306 

2  £.11.415,569 

3  E.  R.  326 
1  B.  &  P.  270 
3  B.  &  P.  382 

2  Taunt.  398 

8  T.  R.  31 

1  B.  &  P.  430 

-  2  £.  R.  417 

2  B.  &  P.  391 

8  T.  R.  157 

3  B.  &  P.  86 

-  4E.  R.  431 
8  t.  R.  424 
3  E.  R.  149 

3  B.  &  P.  326 

3  P.  &  P.  36 
-606 

3  E.  R.  157 

6  E.  Ri  419 
1  N.  R.  5 

-  -    1  N.  R.  32 

-  2  B.  &  P.  89 
/  7T.  R.  376,  n. 

\        3  B.  &  P.  7 

-  -  Wightw.97 

.    -  1  E.  R.  480 

-  -  8  T.  R.  468 
2  B.  &  P.  363 

\  Smith,  32 

7  T.  R.  735 

4  £.  R.  228 
16  E.  R.  376 
3  Taunt.  535 

6  Taunt.  470,  473 

-  -  12  E.  R.  41 

-  2  B.  &  P.  209 

-  -  10  E.  R.  94 

-  12  E.  R.  273 

-  3  B.  &  P.  26 
6  TaunL  470,  3 

-  1  E.  R.  173 

2  N.  R.  91 
1  Taunt.  32 

3  Pricey97>  ioi>. 
Ill 

5  Taunt.  536 
See  Bmith  Index, 

tit.  Action  upon 
the  Case. 
-    '5E.  R.  115 


Year  of  HAffL 

George  III. — contmned. 


39. 


39  ^  40- 


41 


C.69-    .    - 


C.79 


c.  85      -    -  ^ 


c.  113 

CIO 

c.  18 
c.  40 

C.47 
C.67 


C.69 

C.72 
C.89 

C.99 


-■{ 


f 


c.  104     -    - 


1 


c.  id6    -    - 


Vol.        P^ 

8  E.  R.  16 
9  £.  R.  165 

11  E.  R.  583 

12  E.  R.518 
5  Taunt  536 

5  E.  R,  313 

3  M.  &  S.  539 
3  B.  &  P.  106, 

316-597 
1  N.  R.  6 

2  B.  &  p.  13 
7  £.  R.  486 

13  E.  R- 161 
.  8  T.  R.  588 
-  9  E,  R,  127 

.     12  E.  R.  5«7 
.    -  1  Taunt  74 

5  E.  R.  115 

8  £.  R.  16 

9  E,  R.  165 

11  E.  R.533 

.    3  B.  &  p.  386 

.    -    8E.R.53 
.      i2E,R,673 

5  Taunt  648 

6  Taunt  45s 
1  Smith,  234 

See  Smith  Index, 

tit  Practice. 

2  E.  R.  R.  135 

5  £.  R.  194 

7E.R.47,  «9« 
8  E.  R.  «39, 336, 

347 
13  E.R.  161 

16  E,  R,  147 

1  M,  &  S.  393 

3  B.  &  P.  588 
1  N.  R.  153 

2  Taunt  196 

rSeeSmitfa.Index, 
J    tit  CoBvictiaD. 


v^ 


I 


c.    7 

C.  10 
C.  11 

c.  23 
c.  24 


--{ 


6  E.  R.  417 
13  E.  R.  139 

1  Price,  165 

2  £•  R.  415 
4  Tandt.  77 

5E.R.453 
12E.R.3«8 

-  3  Price,  48 
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GioaaB  III.— con/jmicd. 

Tetf  of  Rdgn. 


*Vol. 


BKPOBTXR8. 


41 


49. 


43- 


c.  38 

c.  39 
C.44 
€.46 
C.47 


e.  70    -    -    - 


«.  109  -    -    -    - 


c.  cxxv 
c.  166  - 
c.  I  - 
c.  94  - 
c.  36L    - 


c. 


38-  -  -  -< 


^ 


c.  4a  -  -  - 

c.  6^  '  -  - 

c.  66  -  -  - 

c.  76  -  -  >- 

c,  77  -  -  - 

c.  85  -  -  - 

c.  89  -  -  - 


c.  90  - 


C.  lOX    - 


C.  113   -      -      r 


c.  116 


c.  119  - 

C.  20      - 

c.  40     - 

C.44      - 


--■-{ 
■■■{ 


P«ge. 
-      ;       13  E.  R.  139 

-  1  4  Taunt.  302 

-  -  2  Price,  384 

-  -  13  E.  R.  90 

-  -  13E.R.  313 

t&eSmith,  Index, 
tit.  Bankrupt 
2  E.R.  148,257 
8E.R.  55,180 
3  B.  &  P.  394- 

f     2  M.  &  S.  85 
\5  Taunt.  367,567 

.    -3B.  &P.  566 
-     13  E.  R-  457 

1  Price,  343 
.  -  1  Price,  165 
■    -      6  E.  R.  126 

2  Smith,  643 
<S«fSnuth,Index, 

tit.  Appeal* 

6  E.  R,  514 
7  E.  R.  140, 389 

,10  E.  R.  569 
I  M.  6c  S.  595 

-  Wightw.  97 

-  6E.  R.  126 

-  4E.  R«5i2 

-  8  E.  R.  569 

3  Taunt.  534 

-  8  E.  R.  31 

-  3  E.  R.  205 

2  Smith,  238 

See  Smith,!  ndex, 

tit.  Master  and 

Servant. 

4  M.  &  S.  407 

6  T.  R.  75 

9  E.  R.  296 

2  Taunt.  214 

4  Taunt.  72 

-  4  M.  &  S.  27,  n. 

(See  Smith,Index, 

-  <    tit  Action  upon 
[  the  Case. 

Wightw.  131 
6  Taunt  470 

7  E.  R.  485 

8  E.  R.  568 

4  Taunt  77 
14  E.  R.  343 

4  Taunt  231 


r 


Year  of  Bfeigo. 

George  llL-^ontinued. 


REPOBTEBB. 


vd! 


43.     c.  46  .  -     - 


c.  58  - 

4 

c.  59  - 

c.  69  - 

c.  70  - 

c.  73  - 

c.  82  - 


c.  84    - 


c.67    -    -    -    - 


c.47 


c.  55 


- 


Page 

1  Smith,  438 
See  Smith,Index, 

tit.     Costs ; 
Practice. 

1  Smith,  15 

9E.R.  313 
10  E.  R.  526 

13  E.  R.  90 

14  E.  R.  343 
2  N.  R.  76 
1  Taunt.  60 

2  Taunt  174 

4  Taunt,  191 
669 

5  Taunt.  264 
1  Marsh,  21 

3  M.  &  8.  283 
V   4M.  &S.  256 

13  E.  R.  313 

2  Smith,.  129 

(Sf«SiT}ith,Index, 

tit.  Statutes. 

5  E.  R.  534 

15  E.  R.  517 

1  M.  &  S.  468 
1  Taunt  249,250 

4  Taunt  181 
5  Taunt.  49 

3  Price,  145 
1  Taunt  95 

15  E.  R.  594 

5  Taunt  297 

3  Price,  182,323, 

325,  328,.337» 
344,  36Q 

8  E.  R.  55 
3  B.  &  P.  394 

-     -  6  E.  R.  138 

Smith,  238 
iSife  Smith,  Index, 
I    tit  Master  and 
I  Servant. 

4  Taunt.  349 

5  Taunt  2,  757, 

808 

6  Taunt  48,  52, 

55,  5^ 

2  M.  &  S.  534. 

1  Marsh.  368 
372,  387, 547 


M  M  2 
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Year  of  Reign. 

George  III. — continued- 
43.     c.  90  -    -    -     - 
c.  96  -    -    -    -    . 
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RBP0RTER5 

-     ^ 


c.  99  ...    - 


/ 


c.  108  - 


-■{ 


c.  113 

C.  121 

C.  122 

c.  132 

c.  cxxxiv 
c.  140 

c.  cxl 
c.  141 


...  f 


----{ 


c.  155 
c.  160 

c.  161 

44.  C.     10 

c.    13 

c.    64 
c.    64 

c.    78 

c.    90 

c.    95 


Vol.  Page. 

3  Taunt.  538 

4  £.  R.  512 

f  Wight.  1,67,405 

3  Price,  280,  281 

See  Smith  Index, 

tit.  Pleading. 

7  £.  R.  219 

14  E.  R.  510 

1  M.  &  S.  606 

6  E.  R.  347 
7  E.  R.  91 

1  Taunt  26 
4  £.  R.  512 

7  E.  R.  218 
14  E.  R.  510 

1  Price,  23 
12  E.  R.  527 

-  -    2  N.  R.  260 

-  2M.  &S.  582 

{IS  £.  R.  429 
1  M.  &  8.  169 

12  E.  R.  67 
16  E.  R.  13 

1  Marsh.  220 

r    4M:&S.346 

3  Price,  431,433, 
;  445, 448 

9  K.  R.  35 

12  E.  R.  296 

5  Taunt  523 

-  13  E.  R.  457 

5  E.  R.  30 

2  N.  R.  229 

8  E.  R.  583 

1  M.  &  6.  601 

{2  Smith,  565 
&e  Smith,  Index, 
tit  Corn  Bounty. 

------    11  E.  R.  25 

8E.  R.  105 

------  1  Taunt  510 

1  N.  R.  272 

2  Taunt.  255 

See  Smith  Index, 

tit  Infant 

Wightw.  131 

2  M.  &c  S.  288 

3  M.  &  S.  18 
1  Price,  324 

3  Price,  403 
8  E.  R.  580 


c.  153  -    -    -    - 


1 


---{ 
---{ 


-■■■I 


c.    98  -     -    .    - 


Year  of  Reign. 

George  III.- 


tsfoimi/ 


:ontimied* 


44.    c.  98  -     -    .    -  < 


1 
2 


c.  io9  -    -    -    - 


c. 

45-  c.  8  - 

c.  13  - 

c.  28  - 

c.  30  - 

c.  35  - 

c.  54  - 

c.  55  - 


c.  72  -  -  -  - 

46.  c,  xi  -  -  -  - 

c.  37  -  -  -  - 

c.  43  -  -  -  - 


c.    65  - 


c.  87 
c.  108 
c  135 

c.  139 
c.  141 

47,   C.        2 

c.  4 
c.    14 

c-    23 

c»    35 
c.  xxxviii 

C.67 


■■■-{ 


-    -    ■    -    { 


•-■■{ 


Vol       V 
iiE,Il555 

13E.R7 

15  E.  R.  257 

M.  k  S.  151 
M.  &  S.  1^ 

1  N.  R.  270 
Taunt  71, 81 

2  Taant.  40 
4  Taunt  300 

f  See  Smith  hdex, 
tit  Bankrupt 

2  Smith,  6i 
\  See  Smith,  Index, 

I  tit  Insolvent  Act 

I  6E.R.347 

.     -      8  E.  R.  41 

-  -  2  Taunt  256 
.    *     8E.R.583 

3  Price,  378, 403 

-  -    3Price,344 

-  -     1  Price,  319 

-  .  12E.R.296 

-  -  Wightw.  373 

r     1 1 E.  R.  619 

<    1  Taunt  2, 167 

l  3  Taunt  6,46^ 

•-     -  1  Taunt.  233 

-  -loE.  R.395 

-  -  12  E.  R.  1,6 

\¥ightir,  1 

1  Price,  14* 

11  E.R.165 

13E.R.87 

16  E,  R.  440 

14  E.  R.  344 

15  E.  R.  647 
1  Taunt  6o-39»> 

8E.R.  180,593 

{s  M.  &  S.  479> 
480, 48« 
•    1  Taunt  71 

1  Price,  148 
ioE.R.5^ 

Wightw.  369,  373. 3«4 

-  -     -  1  Taunt  «27 

-  .  aM.&S.348 
-  4  Taunt  151 
3  M.  &  S.  123 

1  Taunt  227 

3  Taunt  53* 

-  -  10E.II211 

-  1  Taunt  1,3^3 

-  -  3  TmmL  13« 
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Ywof 

George  III. — amtinuedm 


BBPORTBRS. 


47.     c. 


c. 


66 
71 


48.    c.    xi  -    -    -    - 


c. 


c. 


c. 


15 

37 
60 


c.    74  -    -    -    - 


c. 


98 


C.  Ill 


<.  133  -     -     -     . 


c.  126  -     -     -     - 


c.  149  - 


49. 


c. 


68  .    . 


Vol.         Page. 
4M.&S.71 

s  Price,  166 

2  Taant  214 

12  £.  R.  429 

1  M.  &  S.  169 

-  4  Taunt.  63-78 

15  E.  R.  52,  261 

-477 

-  -2  Price,  113 

3  M .  &  S.  142 

2  Price,  159 

15  E.  R.  333 

3  M.  &  S.  19 
Wightw.  73 

11  E.  R.  530 

-  -  4  Taunt  71 

10  £.  R.  408 

2  M.  &  S.  201 
3M.&S.  123 

15  E.  R.  477 
5  Taunt  675, 
712,717,721 

1  M.  &  S.  709 

2  M.  &  S.  87, 

88,340,434,445 
1  Price,  165,411, 

426 

2  Price,  21 

3  Price,  368, 399, 

401,  303 
Wightw.  9 

12  E.  R.  294 

15  E.  R.  601 

16  E.R.208,416 
3  Taunt.  116 

4  Taunt  20-876 
6  Taunt.  533 

6  Taunt.  1 1 
iMar8h.204,4i2 
V       13  E.  R.  155 

c.    12 4  Taunt  78 

c.    13 2  M.  &  S.  82 

c.  xvii  -    -    -    -   4  Taunt  137-146 

15  E.  R.  62 
c.    60----^        4  Taunt  634 

-856,  863, 864 

13  E.  R.  S5 
14  E.  R.  278 

5  Taunt  120 

16  E.  R.  305 


< 


c.  Ixx   -     -     -     - 
c.  Ixxxiv   -    -    - 


Year  of  Reign. 

George  III.- 


:ontiimed. 


&XPOVTZR8. 


59- 


61. 


49.    c.  121  -    -    - 


c.  124 

c-  139 
c.      4 

,c.  48 
c.    49 

c.  108 

c.  30 

c.  60 

c.  6^ 

c.  87 

c.  96 
c.  100 
c.  cvii 


c.  124  - 


c,  125  -    . 


1. 126  - 

c. 


Vol  Page. 

f  Wightw.  16,81 

1  Price,  3j6 

12  E.  R.660- 

664 

13  E.  R.427 

14  £.  R.  565 
16E.  R.  191, 

253 

2  M.  &  S.  128, 

197,  553,  5S^ 

3  M.  .&  S.  78, 

92 

4  M.  &  S.  333 
2  Taupt  181, 

^  246 

3  Taunt.  47,  86, 

526 

4  Taunt  90, 121, 
327,461,744, 

854 
5  Taunt  183, 

797 
6  Taunt.  329 

1  Marsh.  359 

-  4M.&S.355 

-  10  E.  R.  223 

-  14  E.  R.  549 
-  1  Price,  324 

16  E.  R.  374 
2  M.  &  S.  344 

16  E,  R.  167 
1  M.  &  S.  223 

-  3  M.  &  S.  323 

-  1M.&S.569 

-  3  M.&  S.  127 

-  1M.&S.595 

-  -      I  Price,  4 
*    2  M.  A:  S.  100 

-  2M.  &S.468 

3  Price,  264 

4  Taunt.  299 

5  Taunt.  69,  700 

775 
1  Marsh.  267 

f    2M,&S.552 
-    -    <  4Taunt  460, 854 
I        1  Price,  315 

I  M.  &  S.  283 
9  M.&S.  212 

-  6  Taunt  365 


■■■-{ 
■■■■{ 


-  4 


-■-{ 


]iy6 

Yetrof  Bfii^B. 
GlOBOE  III.- 
51.  C.    —  - 


C.    — . 

53«  ^*   ^4 
c.  155 

c.    17 

c.    33 
e.  109 


/ 


TABL£  OF  STATUTES. 


BBPOKTXBi. 


5«-  <^.    39  •    -    -    -  ^ 


6  Taunt.  187 

/*    3  M.  &  S.  429 

4  M.  &  S.  82,  87 

2  Price,  118 

3  Price,  302, 304, 

316,  319 

6  Taunt  256 

^       1  Marsh.  585 

5  TaunL  167 

-    -    -    -     3  M.  &  S.  551 
4  M.  &  S.  509 

3  M.  &:  S.  65 
4  Taunt  77 

-    2  Price,  384 
•  6  Taunt  493 


-■■•{ 


64. 


c.  141 


Year  of  Rtiga. 

Geoeoe  III.— cofi^MifeA         ^^ 

63^  c.  108 -    iPriee.'^ 

....    A  Price,  315,435 
\       4Taiml.354 

c.  163  -----    -    3Price,34i 

c.     6  -    -    -    -     5  Taunt  304, 306 

r5  Taunt  6«9-8o7 
I  6TaBDt5s 

I      1  Manh.3^ 

96 


c. 


54  -    "    -    - 


c. 


c.  114 lPriee,390 

c.  173 -  6Taiint47o 

56.  c.  117 

67-  c.  117  -    -    -    -    - 


I  3Price^94 


TH£   END. 


toke  Haniard  &  i^nt, 
nckr  Lincola't-Inn  Fiddly  Louden]^ 


NEW  LAW  BOOKS, 

PUBLISHED  BY  W.  CLARKE  AND  SONS, 


In  royal  Svo,  price  ^s.  each^ 

An  ANALYTICAL  DIGEST  of  the  REPORTS  of  CASES 
decided  in  the  Courts  of  Commok  Law,  and  Equity,  of  J^ppeal, 
and  Niti  Prius,  for  the  Yean  i8if  and  1818. 

By  HENRY  JEREMY,  Esq.  Barriater  at  Law. 
%*  To  be  coHtinued  annuaUy. 

In  royal  Svo.  price  7f.  6rf.  m  boardi^ 

A  DIGESTED  INDEX  of  the  CASES  determined  in  the 
HIGH  COURT  of  ADMIRALTY,  before  the  Right  Hon.  Sir 
William  Scott,  contained  in  the  several  Reports  of  Robinson, 
Edwards,  and  Dodson. 

By  JOSHUA  GREENE,  Esq.  Barrister  at  LAW. 

In  three  volumes j  royal  800.  price  ^l.  Ss,  in  boards , 

REPORTS  of  CASES  argued  and  determined  in  the  COURT 
of  EXCHEQUER. 

By  ALEXANDER  ANSTRUTHER,  Esq.  Barrister  at  Law. 

In  three  volumes,  royal  %vo.  price  3I.  in  hoarisy 

REPORTS  of  CASES  argued  and  determined  in  the  HIGH 
COURT  of  CHANCERY,  in  time  of  Lord  Eldon,  52  to  55 
Geo.  III.  Second  Edition,  corrected,  with  additional  Notes  refer- 
ring to  the  late  Cases. 

By  FRANCIS  VESEY  and  JOHN  BEAMES,  Esqrs. 
Of  Lincoln VInn,  Barristers  at  Law. 


In  royal  %vo,  price  16*.  in  boards, 

The  ELEMENTS  of  PLEAS  in  EQUITY,  with  Precedents  of 
such  Pleas. 

By  JOHN  BEAMES,  Esq.  of  Lincoln's-Inn,  Barrister  at  Uw. 

Second  edition,  much  improved  and  enlarged,  in  two  volumes,  Sro. 

price  1  /.  i8«.  in  boards, 

The  PRESENT  PRACTICE  of  the  BANKRUPT  LAW,  both 
in  England  and  Ireland. 

By  EDWARD  CHRISTIAN,  Esq. 

In  Svo.  price  12*.  in  boards, 

PRINCIPLES  of  CONVEYANCING ;  designed  for  the  Use 

of  Students.     With  an  IntrxKluction,  on  the  Study  of  that  Branch  of 
Law, 

By  CHARLES  W ATKINS,  Esq.  Barrister  at  Law. 

The   Third   Edition,    with   very   considerable   Additions,    by 
Richard  Preston,  Esq.  of  LincolnVInii,  Barrister  at  Law. 


f 
^ 


New  Law  Books,  published  by  W.  Clarke  and  Sons. 

Handsomely  and  closely  printed  in  a  pocket  volume^  containing  near 

fixe  hundred  pages y  price  9 s» 

CLARKE'S  BIBLIOTHECA  LEGUM:  or,  Complete  Catalogue 
of  the  Common  and  Statute  Law  Books  of  the  United  Kingdom, 
with  an  account  of  their  dates  and  prices ;  arranged  in  a  new  manner, 
interspersed  with  Obsei-vations  from  the  best  Authorities  on  the 
Principal  Works ;  a  new  Edition,  with  numerous  Additions  and 
Corrections,  not  to  be  found  in  any  other  Law  Catalogue  now  extant. 

By  JOHN  CLARKE,  Law  Bookseller. 

0^  Informing  this  Catalogue,  the  utmost  care  has  been  taken  to 
make  it  as  complete  as  possible,  by  including  ihe  Title  of  every  Law 
Book,  both  ancient  and  modem,  hitherto. published.  The  wh^  has 
been  newly  arranged  under  distinct  heads^  with  references  from  one 
part  to  the  other,  so  as,  with  the  tables  introduced  in  the  course  of  the 
volume,  to  facilitate  the  researches  of  the  Student. 

In  two  volumes y  royal  8vo. — (To  be  continued,) 

REPORTS  of  CASES'  argued  and  determined  in  the  VICE- 
CHANCELLOR's  COURT,  55  and  56  Geo.  IIL  1815-1818. 

By  HENRY  MADDOCK,  Esq.  of  Lincoln Vlnn, 

Barrister  at  Law. 


In  royal  Svo,  price  1  /•  13«.  in  boards,  containing  near  one  thousand 
pages  (dedicated,  by  permission,  to  Lord  EUenborough), 

The  NEW  INSTRUCTOR  CLERICALIS;  stating  the  Autho- 
rity, Jurisdiction,  and  Modem  Practice  of  the  Couet  of  King's 
Bekcb.  Ninth  Edition,  with  very  considerable  Addition?  and 
Alterations. 

By  JOHN  IMPEY,  of  the  Inner  Temple. 

In  royal  8vo.  price  1  /.  8«.  tjt  boards^  containing  near  nine  hundred 
pages  (dedicated,  by  permission,  to  Sir  Vicary  Gibbs), 

The  NEW  INSTRUCTOR  CLERICALIS ;  stating  the  Autho- 
rity, Jurisdiction,  and  Modern  Practice  of  the  Court  of  Commoit 
Pleas.  Sixth  Edition,  corrected ;  with  very  considerable  Alter- 
ations and  Additions* 

By  JOHN  IMPEY. 

In  royal  %vo.  price  l  /.  4«.  in  boards  (dedicated,  by  permisiionf 

to  Lord  EUenborongh), 

The  PRACTICE  of  the  OFFICE  of  SHERIFF  and  UNDER- 
SHERIFF  ;*  also  the  Practice  of  the  Office  of  Coroner  :  with 
Appendixes  of  useful  Precedents.  Fourth  Edition,  with  considerable 
Alterations  and  Improvements. 

By  JOHN  IMPEY. 

In  royal  ivo.  price  iL  in  boards  (dedicated^  by  permission, 

to  Lord  EUenborough), 

The  MODERN  PLEADER ;  calculated  for  the  Office  o(  an 
Attorney.    The  Second  Edition,  with  great  Additions. 

By  JOHN  IMPEY. 
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